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PREFACE. 


a 


Tar Scorn Eprrron of this volume was published 
in 1871. Since that date various matters have 
arisen, connected with the practice and history of 
International Law, which have been considered in the 
present volume. 
‘Whilst, however, this edition was passing through 
“he press, the following events, which otherwise would 
have been noticed in the body of the work, have hap- 
pened. 

The Clayton-Bulwer Treaty, a.p. 1850 (referred to 
in vol. i. pp. 52, 309), between Great Britain and 
the United States, respecting the future communica- 
‘tion by ship-canal between the Atlantic and Pacific 
Oceans, by way of San Juan de Nicaragua, has under- 
gone discussion, 

Zhe correspondence between the American Secre- 
etary Sf State’ (Mr. Blaine) and the English Secretary 
for Foreign Affairs (Earl Granville), in*which sug- 
gestions were made by the former for the abrogation 
or modification of the treaty in. question, will be found 
in the papers respecting the “projected Panama 
“canal,” presented to Parliament by command of 
her Majesty, al 882. Earl Granville, in his despatch 
to Mr. West, the British Minister at Washingion, 
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states the following conclusions at which the British 
eyes had arrived in this matter :— 
1, That the differences which arose between the 
“two Governments in regard to the Treaty, and 
“ which occasioned at one time considerable irritation, 
“but which have long since been happily disposed 
“ of, did not relate to the general principles to be 
“observed in regard to the means of interoccanic 
“communication across the isthmus, but had their 
“origin in a stipulation which Mr. Blaine still pro- 
‘‘ poses in great part to maintain. He wishes every 
“part of the Treaty in which Great Britain and the 
“ United States agree to make no acquisition of terri- 
“tory in Central America to remain in full force, 
“while he desires to cancel those portions of the 
“ Treaty which forbid the United States fortifying 
“the canal, and holding the political control of it 
“in conjunction with the country in which it is 
“ located. 
“9. That the declarations of the United States’ 
“« Government during the controversy were distinctly 
“at variance with any such proposal as that just_ 
“stated. They disclaimed any desire to obtain an 
“exclusive or preferential control over the canal. 
“ Their sole contention was, that Great Britain was 
“ bound by the Treaty to abandon those positions on 
“the mainland or adjacent islands, which, in their 
“ opinion, were calculated to give her the means of 
“such a control. Nor did they i in any way seek to” 
‘limit the application of the principles laid down in 
“the Treaty so as to exclude Columbian or Mexican 
“ territory, as Mr. Blaine now suggests, nor urge 
“that such application would be inconsistent with 
“the Convention between the United States and 
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“New Granada of 1846. On the contrary, they 
“ were ready to give those principles their full exten- 
“ sian, 

“3, That at a time when the British Government 
* had been induced by the long continuance of the 
‘controversy to contemplate the abrogation of the 
“ Treaty, they were only willing to do so on the con- 
“ dition of reverting to the status quo ante its conclu- 
“sion in 1850; a solution which was at that time 
“ nossible—though, as the United States Government 
“ justly pointed out, it would have been fraught with 
“ oreat danger to the good relations between the two 
“ countries, but which is now rendered impossible 
“by the subsequent events. 

“4. That a better and more conciliatory conclu- 
“sion, which for twenty years has remained undis- 
’“ yuted, was effected by the independent and volun- 
“ tary action of Great Britain. The points in dispute 
“ were practically conceded by this country, and the 
“controversy terminated in a manner which was 
“ declared by President Buchanan to be amicable 
“and honourable, resulting in a final settlement 
“entirely satisfactory to the Government of the 
“ United States.” 

The question remains on the footing of the 
Clayton-Bulwer Treaty. 

The international condition of Egypt appears to 
.be still in a state of transition and uncertainty. 

. On November 4, 1881, Earl Granville, in a despatch 
to the British Consul-General at Cairo, says :— 

“It would seem hardly necessary to enlarge upon 
“our desire to maintain Egypt in the enjoyment of 
“the measuve of administrative independence which 
“has been secured to her by the Sultais Firmans. 
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“ The Government of England would run counter*to 
“the most cherished traditions of national history 
‘ were it to entertain a desire to diminish that liberty 
or to tamper with the institutions to which it*has 
given birth. It would not be difticult, if it were 
necessary, to show by reference to recent events 
that this Government should be safe from the sus- 
picions which, as you inform me, exist in Egypt 
with regard to our intentions on this head. On 
the other hand, the tie which unites Egypt to the 
Porte is, in our conviction, a valuable safeguard 
against foreign intervention. Were it to be broken, 
Egypt might at no very distant future find herself 
exposed to danger from rival ambitions. It is 
therefore our aim to maintain this tie as it at present 
exists, . 

“The only circumstance which could force us to 
depart from the course of conduct which I have above 
indicated would be the occurrence in Egypt of a 
state of anarchy. We look to the Khedive, and to 
Cherif Pasha, and to the good sense of the Egyptian 
‘ people, to prevent such a catastrophe, and they on 
their part may rest assuréd that, so long as Egypt 
continues in the path of tranquil and legitimate 
progress, it will be the earnest desire of her 
Majesty’s Government to contribute to so happy, a 
result. 7% . - 
“You are authorised to deliver a copy of this_ 
despatch to the Minister for Foreign Affairs, ° 
stating that it has, been written with the object of 
dispelling any doubts that may exist as to the 
intentions of her Majesty’s Government. ‘We have 
“every reason to believe that the Gpvernment of 
“ France wil continue as heretofore to be animated 


‘ 


‘ 


‘ 


2 


‘ 
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nS by similar views. It has been easy for the two 
“ countries, acting in concert and with iderstical ob- 
“ Secgs of no selfish character, to assist materially in 
“iAproving the financial and political condition of 
** Egypt, and so long as the good of that country is 
“ alone the object in view, there should be no diffi- 
“culty in prosecuting it with the same success. 
“ Any self-agerandising design on the part of either 
“Government must, from its very nature, destroy 
“this useful co-operation. The Khedive and his 
“Ministers may fecl secure that her Majesty’s Go- 
“ vernment contemplate no such deviation from the 
“ path which they have traced for themselves ” (a). 

On January 10, 1882, the following Note was pre- 
sented to the Khedive by the English and French 
Agents :— 

“You have already been instructed on several 
“occasions to inform the Khedive and his Govern- 
“ment of the determination of England. and France 
“to afford them support against the difficulties of 
“ garious kinds which might interfere with the course 
“of public affairs in Egypt. 

“ The two Powers are entirely agreed on this sub- 
ject, and recent circumstances, especially the meet- 
“ing of the Chamber of Notables convoked by the 
“Khedive, have given them the opportunity for a 
« fotther exchinge of views. 

“ T have accordingly to instruct you to declare to 
“ the Khedive that. the English- and French Govern- 
““ ments consider the maintenance of his Highness 
“on the throne, on the terms laid down by the 
“ Sultan’s Firmans, and officially recognised by the 





(a) Papers presented to Parliament, 1882. 
e 
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“two Governments, as alone able to guarantee, for 
“the prisent and future, the good order and the 
“development of general prosperity in Egypt, in 
“which France and Great Britain are equally iftte- 
* rested. 

“The two Governments being closely associated 
“in the resolve to guard by their united efforts 
“ against all cause of complication, internal or exter- 
“nal, which might menace the order of things estab- 
“lished in Egypt, do not doubt that the assurance 
“publicly given of their formal intentions in this 
“respect will tend to avert the dangers to which the 
“Government of the Khedive might be exposed, 
“and which would certainly find England and 
“France united to oppose them. They are con- 
“vineed that his Highness will draw from. this 
“assurance the confidence and strength which he* 
“requires to direct the destinies of Eg pt and its 
“ neople.” 

"On February 2, 1882, the dragomans of the Ger- 
man, Russian, Austrian, and Italian Embassies‘at 
Constantinople communicated to Assym Pacha a 
verbal note, of which the following is the text :— 

“En réponse & la communication que |’ Ambassa- 
“deur de Turquie a fait du télégramme adressé par 
“le Sublime Porte le 13 Janvier A Londres et Paris 
“au sujet des affaires Egyptiennes, l’Ambassadeur de . 
“sa Majesté a été chargé par son gouvernement de 
“ déclarer ce qui suit. 4 

‘Le gouvernement de sa Majesté désire le main. 
“tien du status quo en Egypte sur la base des 
“arrangements Européens et des firmans octroyés 
“par les Sultans; et il est davis que Je status quo 


r 
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“ne saurait tre modifiéque par une entente entre les ~ 
“Grandes Puissances et la Puissance Suzeraine ” (). 

Psince Milan of Servia has, with the recognition 
of “the Great Powers of Europe, assumed the title of 
King (¢). 

Poinset conclude this Preface without adverting 
to the loss which the science of International Juris- 
prudence has sustained in the lamented death of the 
learned Professor Bluntschli. 


(4) See also Karl Granville’s speeches in the House of Lords, Feb. 7 
and Feb, 14, 1882. 
(c) See Part V, chap. iv., sections 25, 26, in this volume. 
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EXPLANATION OF REFERENCES TO THE 
CORPUS JURIS CIVILIS. 


Turovenocr this Work the Roman Law is cited according to what @ priori 
might seem the natural manner, namely, a reference is mado to the Institutes, 
Digest, the Cude, or tho Novells, by an abbreviation of the first syllable of each 
of these members of the Corpus Juris Civitis, then to the number of the Look, 
then to the number of the /it/e, then to the number of the daw, and then to the 

umber of the section or paragraph, as Inst. 1, ii. t. i. s. figure 1, meaning book i, 
title i., and sec, 1 of the Institutes of Justinian ; Dig, xxvii. 1, 13, 2, meaning 
Digest, book xxvii. title i, law 18, sec. 2; Cod. iii, 39, 5, meaning The Code, 
book iii, title 39, law 5. The Novella, or Novells, are cited according to the 
number of the Novedl, which is subdivided into capita or sections, as Nov, xxi, 
2, meaning Novel, xxi, cap. 2. 


The Corpus Juris Civilis is usually cited by Continental writers as follows:— 
The Institutes, by the letters Inst., Jnstit., or Z The number of the paragraph, 
» followed by the rubric or heading of the title, thus— 


§ 8, Inst. De Nuptiis. 
Sometimes the reference is made by the numbers of the paragraph, book, or 
title, thus— 
§ 3. Znst. i, 10. 


. 
| The Jottors prine., pr, or princip., indicate the commencing paragraph of a 
title, ag the numbering commences with the second. 


"The Digest, or Pandects, are usually indicated by tho older Continental writers 
by the letters fF 
The letter L. means Law, und the mark § tueans section of the law. - Tho 
words after the letters J. give the rubric or heading of the title or chapter. 
Thus, for instance, L. 49, $ 1, ff. De Act. Empt., signifies Law 49, parag. 1, 
in the Pandeets, title De Actione Empti. 
Sometimes theefirst words of the-law are cited. 
Sometimes he reference is in this manner, the letters Prvd. (used instead 
of ff), D., or Dig., all of which signify Justinian’s Pandects® 
a2 


XX EXPLANATION OF REFERENCES. 


& 
Sometimes the letter or lettors indicating the Pandects are placed last, 
thus— 
L. profectitia, § si pater D, De jure Dot. s 
Or, the numbers of the law and paragraph are given, instead of their iaitial 
words, thug— 
L. 5, § 6, De Jure Dotium. 


The law cited is sometimes indicated by the letters Fr. instead of L. 


The Code, 


The Code of Justinian is cited in the same way as the Pandects, and indi- 
cated by the letters Cod. or C.; and some writers use the letters Constit, 
(Constitutio) instead of L, : 

The Novels, or lator Constitutions in the Corpus Juris, are indicated by 
the words Nov. or Novel. 


AN EXPLANATION OF THE REFERENCES TO 
THE BOOKS OF THE CANON LAW. 





X. i. 9, 6, 4. That is to say, book the first, title the ninth, chapter the sixth, 
and paragraph the fourth of the Decretals of Pope Gregory 
the Ninth. The letter X. denoting the Decretals of that 
Pope. 

VI, 3, 4,23,---Book the third, title the fourth, and chapter the twenty-third 
of the sixth Louk of the Decretals by Pope Boniface the 
Eighth. 

Clement, 2,5, 2.——Book the second, title the fifth, and chapter the second of the 
Clementines. 

Extra, 14, 3.—That is to say, titlo the fourteenth, and chapter the third of 

e the Ertravagants of Pope John the Twenty-second, 

Comm, 8, 4.—That is to say, book the third and chapter the fourth of the 
Communes. 

Dist, 76, c. 2.—Distinetion the seventy-sixth and chapter the second of the 
first part of the Deerecs, And if a V. consonant, or this 
note be added, viz. §, it denotes the verse or paragraph of 
that chapter, as Dist, 16,¢. 2, v. 3, or § 3. 

16. Q. 7, 3.—That is to say, cause the sixteenth, question the seventh, and 

A chapter the third, of the second part of the Decrees. 

Con.*1, 2—Distinction the first and chapter the second of the third part 
of the Decrees. 


All these books of the Canon Law are likewise sometimes quoted by the 
initial words of the law or chapter itself, and by the words of the title; as 
thus, Bx specialis, extra de Judeis, that is tg say, cap. 17, tit. 6, of the fifth 
hook of Gregory's Deeretals; for the word Extra imports these Decretals, as 
well ag the Extravaganis, 
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COMMENTARIES- 


URON 


INTERNATIONAL LAW. 


PART THE FIFTH. 





CHAPTER I. 


RIGHTS INCIDENT TO THE EQUALITY OF STATES. 


I. Ir has been said (a) that the Rights incident to 
EquaLity seem to flow, more especially, from the second 
of the two propositions upon which the science of Interna- 
@ional Law is mainly built; namely, the proposition that 
each State is a member of an Universal Community; and 
that the principal Rights incident to this doctrine of the 
Equatity of States are the following :— 

1+ The Right of a State to afford protection to her subjects 
Wheresoever commorant (5): and under this.category must 
le considered the important question of Debts due by the 
Government of one State to the Subjects of another. 





(a) Vide ante, vol. i. part i. c. 2. p. 10; part iii. c. 2. p. 216, 
(b) Grotius, 1. iii, c. ii, Quomodo jure gentium bona subditorum pro 
debite imperantium obligentur: ubi de repressaliis. 
Vattel, \. ii. c, xiv™sec. 216, 
Heffter, 134. 
Martens, 1, iii. c. 3. sec. 110. 
VOL, It. B 
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itn, The Right of a State to the Recognition of her 
Government by the Government of other States, 

111, The right of cach State to external Marks of Honour 
and respect from other States. 

tv. The Right of each State to enter into International 
Covenants and Treaties with other States. 

It is proposed to consider these subjects in the following 
Chapters. But with regard to all of them it should be 
borne in mind that—to use well-considered judicial language 
~—the Transactions of Independent Sovereign States between 
each other are governed by other laws than those which 
Municipal Courts administer. Such Courts have neither 
the means of decreeing what is right, nor the power of 
enforcing any decision which they may make (c). 





(¢) Seeretury of Slate for India v, Kamachee Boye Sahaba, 13 Moore, 
Privy Council Rep., pp. 75, 84-86, 
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CHAPTER II. 


RIGHT OF PROTECTING CITIZENS IN FOREIGN COUNTRIES. 


II. Tne limitation which this Right of Protection pre- 
scribes to the foregoing Right of Jurisdiction may be in 
a great measure inferred from what has been stated with 
respect to the extent of the latter Right. 

“ Prima autem maximeque necessaria cura pro subditis, 
sive qui familiari, sive qui civili subsunt imperio ; sunt enim 
“ quasi pars rectoris,” is the language of Grotius («); 
and Vattel (b), following in the same track, observes :— 
“ Quiconque maltraite un citoyen, offense indirectement 
“Etat qui doit protéger ce citoyen ” (c). 

It has been said that every individual who enters a 
foreign territory, binds himself, by a tacit contract, to obey 
the laws enacted in it for the maintenance of the good order 
and tranquillity of the realm (¢). The converse of the pro- 
position is equally true. : 

Foreigners, whom a State has once admitted uncondition- 
ally into its territories, are entitled not only to freedom 
from injury (¢), but to the execution of justice (/) in respect 





(a) Grotius, L ii. ce. xxv. De causis belli pro aliis suscipiendi, 
- (2) Hoffter, ss, 6, 59, 60, 

Vattel, 1. ti. vi. De la part que la nation peut avoir aux actions de ses 
citoyens. 

(¢) Grotius, ubi supra. = 

Vattel, ubi supra. 

(d) Vide ante, vol. i, p. 454, 

(e) Correspondence respecting the Arrest of Mr. Harwood (the Vienna 
Correspondent of “ Lhe Morning Chronicle”) by the Austrian Authorities 
at Vienna, 1852-3, Laid befure Partiament, 1853. . a 

(f) Debates tn both Houses of Parliament on the Affaire oF Greece and 
the Claims of Don Pacifico.—Hansard’s Parl, Deb. June, 1850. 
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to their transactions with the subjects of that State. No country 
has a right to set,as it were,a snare for foreigners ; therefore 
conditions hostile to their interests, or different from general 
usage, must be specified beforehand (y). Foreigners are not, 
as will be scen hereafter, strictly speaking, entitled to demand 
as a right the execution of justice in civil matters relating to 
affairs either between themselves, or between themselves and 
the citizens of a third State. How far the Comrry of 
nations extends to these last two cases will be considered 
hereafter (h). It is only necessary to remark here, that the 
refusal on the part of a State to do justice between commorant 
foreigners, with respect to disputes which have arisen from 
transactions in that State, is, to say the least of it, a very 
gross violation of that Comity (7). 

III. The State, to which the foreigner belongs, may inter- 
fere for his protection when he has received positive maltreat- 
ment, or when he has*been denicd ordinary justice in the 
foreign country. The State of the foreigner may insist upon 
reparation immediately in the former case. In the latter the 
interference is ofa more delicate character. The State must 
be satisfied that its citizen has exhausted the means of legal 
redress afforded by the tribunals of the country in which he 
has been injured. If those tribunals are unable or unwilling 
to entertain and adjudicate upon his grievance, the grouna 
for interference is fairly laid. But it behoves the interfering 
State to take the utmost care, first, that the commission of 
the wrong be clearly established ; secondly, that the denial of 
the loeal tribunals to decide the question at issue be ne less 
clearly established, ° 

It is only after these propositions have been irrefragably 





(g) “ Des qu'il les regoit, il s'engage a les protéger comme ses propres 
sujets, & les faire jouir, autant qu'il dépend de lui, d’une entire streté.” 
— Pattel, 1, ii i. 8, 104. i. 

(hk) Fattel, 1. Régles a Végard des etrangers. 7 

(2) Vattel, |. ii. c. viii. see. 103.“ Les diffsrends qui peuvent s‘élever 
entre les étrangers, ou entre un étranger et un citoyen, doivent étre 
terminés par le juge du lieu, et suivant les lois du lieu,” 
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proved, that the State of a foreigner can demand reparation 
at the hands of the Government of his country; and it is 
not till after the Executive as well as the Judicial Authori- 
ties have refused redress, that recourse can be had to 
Reprisals (7), much less to War. 

As a general rule, no objection to the forms of procedure 
or the mode of administering justice in the Courts of the 
country, can found any such demand; the foreigner should 
have considered these things before he entered into trans- 
actions in the country (2). Nevertheless, a plain violation of 
the substance of natural justice, c.g. refusing to hear the 
party or to allow him to call witnesses, would amount to the 
same thing as an absolute denial of justice. 

“ Jus repressalium ” (says Grotius) “ fieri intelligitur non 
“ tantum si in sontem aut debitorem judicium intra tempus 
“idoneum obtineri nequeat, verum etiam si ix reminime dubia 
“(nam in dubia re presumptio est pro his qui ad judicia 
“ publice electi sunt) plane contra jus judicatum sit; nam 
“ quctoritas judicantis non idem in exteros quod in subditos 
“valet. . . exteri autem jus habent cogendi, sed quo uti non 
“ liceat quamdiu per judicium suum possint obtinere ” (1). 

It is impossible to state the law more ably or more clearly. 
than in the reply of Great Britain, in 1753, to the King of 

aPrussia (m). According to that statement, “The law of 
“ nations, founded upon justice, equity, convenience, and 
“ the reason of the thing, and confirmed by long usage, does 
“ not allow of reprisals, except in cases of violent injuries 
“directed or supported by the State; and justice absolutely 
“ denied in ré minime dubia by all the tribunals, and after- 
“ wards by the Prince ” (x). 





Cj) Vide post, vol. iii, : 
(A) See the case of Mr. Worth—Paper's laid before Parliament 1871, 
(2) Grotius, L iii, c. iis, 5. 
§) 2 Martens, Causes célébres, part i, 

. 57 of Memorigl— Cabinet Library of Scarce and Celebrated Tracts, 
vol, i. ° 

(x) Treaty between England aud Mollund, July 31, 1667.* Reprisals not 


6 INTERNATIONAL LAW. 


IV. The distinction between domiciled persons and 
visitors in or passengers through a foreign country is never 
to be lost sight of; because it must affect the application of 
the rule of law which empowers a nation to enforce the 
claims of its subjects in a foreign State. The foreign 
domicil does not indeed necessarily take away this rule of 
law, but it renders the invocation of it less reasonable, and 
the execution of it more difficult. 

A subject, who has deliberately domiciled himself in 
another State, can have no ground of complaint, if he be 
subjected to many taxes and impositions from which the 
simple stranger would, by the usage of nations, be exempt. 
Moreover he must be taken to have considered the habits of 
the people, the laws of the country, and their mode of ad- 
ministration, before he established therein his household 
gods, and made it the principal seat of his fortunes. He 
cannot therefore expect, that every complaint which, with 
respect to these matters, he may be disposed to urge upon 
his native Government, will of necessity be entertained by 
it. More especially, if, being permitted by the law of his 
domicil, he have purchased land, and thus incorporated 
hiuself, as it were, into the territory of a foreign country, 
he cannot require his native Government to interfere on 
the subject of the operation of municipal laws, or the judg. 
ment of municipal tribunals upon his rights of immovable 
property in this foreign land. 

The case must be one of flagrant violation’ of justice, 
which would lay the foundation of an International re- 
monstrance in such a matter; unless, indeed, the provisions 
of some particular treaty (0), or some public proclamation 
of the foreign Government, take the case out of the ap- 
plication of the general law. 

Grotius takes this distinction very strongly between the 


to be granted till Justice has been demanded according to the ordinary 
course of law- 


(0) See néSt Chapter. 
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actually domiciled and the merely commorant foreigner, in his 
discussion on the important question upon which we are now 
about to enter, viz. as to the liability of the nation at large 
for the obligations incurred by their Government.—* Jure 
© gentium subjacent pignorationi omnes subditi injuriam 
“ facientis, gui tales sunt ex causa permanente, sive indigene, 
* sive advene@: non qui transeundi aut more exigue causa 
« alicubi sunt” (p). 

Recent times have furnished some striking examples of 
armed intervention of States on behalf of injured subjects. 

The Convention in 186) between England, France, and 
Spain, led to the combined expedition to Mexico, in order to 
enforce the payment of debts due from that State to their 
subjects, and for the general redress of injuries to them (q). 

The war of 1868, waged by England against Abyssinia, 
for the imprisonment and detention of British subjects—a 
war very remarkable for the skill and vigour with which it 
was conducted, and the complete success which crowned 
it (r), 

The exigencics of war may sometimes compel a belligerent 
to make immediate use of the property of subjects of neutral 
States commorant in his territory: in such cases, he must 
prove the overwhelming necessity which led to the act, and 
qnake, as soon as practicable, full compensation to the injured 
person. The conduct pursued by the Prussian Government 
with respect to the seizure of British vessels in the Seine by 
the Prussian army during the recent war with France, 
most fully recognised, and most amply discharged, these 
international obligations (s). 





° 
(p) Grotius, 1, ili. ¢. ii, see. vii, 
(9) Ann, Reg. 1862, Vide ante, vol. i. p. 605. 
(r) 7b, 1868. : 
(8) See Correspondence (laid before Parliament 137i) respecting the 
sinking of six British vessels in the Seine by Prussian troops, 
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CHAPTER III. 


RIGHT OF PROTECTING CITIZENS IN FOREIGN 
COUNTRIES.—-DEBTS OF THE STATE, 


V. Tue right of interference on the part of a State, for 
the purpose of enforcing the performance of justice to its 
citizens from a foreign State, stands upon an unquestionable 
foundation, when the foreign State has become itself the 
debtor of these citizens. 

Tt must, of course, be assumed that such State has, through 
the medium of’ its proper and legitimate organs, contracted 
such debt; whether that organ be the Sovereign alone 
according to the Constitution of Russia, or the Sovereign 
and Parliament, according to the Constitution of England, 
the debt so contracted with foreign citizens, whether in an 
individual or a corporate capacity, constitutes an obligation, 
of which the country of the lenders has a right to require 
and enforce the fulfilment. Whether it will exercise that 
right or not is a matter for the consideration of its private 
domestic policy : « Les emprunts,” Vattel says, with great 
precision (a), “faits pour le service de Etat, les dettes 
“eréés dans Padministration des affaires publiques, sont des 
“ contrats de droit étroit, obligatoires pour l’Etat et la nation 


“entitre. Rien ne peut la dispenser d’acquitter ces dettes- 
s 





(a) Vattel, l, ii, ¢. xiv. 8, 216, 

Cod. 1, xi. 1. 20, de jure Reipublice, “An reapublica, in eujus locum 
successistis, ideo, quia satisfecisse debito vos proponitis, jus pignoris in 
eo fundo habeat, apud suum judicem queritur. Si enim neque beneficio 
sibi concesso id jus nacta est, neque specialiter in obligatione pignoris 
sibi prospexis, causa ejus non separatur a ceteris creditoribus, quihabent 
personalem dttionem.” : 
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“la, Dés qu’elles ont été contractées par une puissance 
“ légitime, le droit du créancier est inébranlable.” 

And he adds, anticipating a revolutionary argument of 
later times: ‘ Que l’argent emprunté ait tourné au profit de 
“ Etat, ou qu'il ait été dissipé en folles dépenses, ce n’est pas 
“ Paffaire de celui qui préte. Ila confié son bien Ala nation 3 
“ elle doit lelui rendre. Tant pis pour elle, si elle a remis 
“ le soin de ses affaires en mauvaises mains.” 

It seems to have been in accordance with this important 
rule of International Law, that the following circular was 
addressed, in 1848, by Viscount Palmerston, the Secretary 
of State for foreign Affairs, to the British representatives in 
foreign States :— 


“ Foreign Office, January 1848, 
“ Her Majesty’s Government had frequently had occasion 
“ to instruct her Majesty’s representatives in various foreign 
“ States to make earnest and friendly, but not authoritative 
“ representations, in supportof the unsatisfied claims of British 
“ subjects who are holders of public bonds and money se- 
“ curities of those States. 
« As some misconception appears to exist in some of those 
« States with regard to the just right of her Majesty’s Go- 
« vernment to interfere authoritatively, if it should think fit 
“ to do so, in support of those claims, I have to inform you, 
“ as the representative of her Majesty in one of the States 
“against which British subjects have such claims, that it is 
“ for the British Government entirely a question of discretion, 
* and by no means a question of International Right, whether 
‘ they should or should not make this matter the subject of 
. * diplomatic negotiation. If the question is to be considered 
“simply in its bearing upon International Right, there can 
“be no doubt whatever of the perfect right which the Go- 
« vernment of every country possesses to take up, as a matter 
* of diplomatic negotiation, any well-founded complaint which 
¥* any of its subjects may prefer against the Goyernment of 
i another country, or any wrong which from such foreign 
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“‘ Government those subjects may have sustained; and if the 
“ Government of one country is entitléd to demand redress 
“for any one individual among its subjects who may have 
“a just but unsatisfied pecuniary claim upon the Government 
of another country, the right so to require redress cannot 
* be diminished merely because the extent of the wrong is 
“ increased, and because instead of there being one individual 
“claiming a comparatively small sum, there are a great 
“ number of individuals to whom a very large amount is due, 
“ It is therefore simply a question of discretion with the 
British Government whether this matter should or should 
not be taken up by diplomatic negotiation, and the decision 
of that question of discretion turns entirely upon British 
and domestic considerations. 

“ It has hitherto been thought by the successive Govern- 
ments of Great Britain undesirable that British subjects 
should invest their capital in loans to foreign Governments 
instead of employing it in profitable undertakings at home ; 
and with a view to discourage hazardous loans to foreign 
Governments, who may be either unable or unwilling to 
pay the stipulated interest thereupon, the British Govern- 
ment has hitherto thought it the best policy to abstain from 
taking up as International Questions the complaints made 
by British subjects against foreign Governments which- 
have failed to make good their engagements in regard to 
such pecuniary transactions. 

“ For the British Government has considered that the losses 
of imprudent men, who have placed mistaken confidence in 
the good faith of foreign Governments, would prove a 
salutary warning to others, and would prevent any other 
foreign loans from being raised in Great Britain, except 
by Governments of known good faith and of ascertained 
solvency, But nevertheless, it might happen that the loss 
occasioned to British subjects by the non-payment of in- 
terest upon loans made by them to foreign Governments 
“ might become so great that it would be too high a price for 
“ the nation to pay for such a warning as to the future, and 


‘ 


‘ 


‘ 


‘ 


‘ 


« 


‘ 


‘ 
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“ in such a state of things it might become the duty of the 
« British Government to make these matters the subject of 
“ diplomatic negotiation. 

“ In any conversation which you may hereafter hold with 
“ the —— Ministers upon this subject, you will not fail 
“ to communicate to them the views which her Majesty’s 
“Government entertain thereupon, as set forth in this 
“ despatch. Iam, &c, PALMersTon.” 


In June 1847, Lord George Bentinck brought forward a 
motion in the House of Commons, “ that an address be pre- 
“ sented to her Majesty, humbly praying that her Majesty 
“may be graciously pleased to take such steps as may be 
« deemed advisable to secure for the British holders of unpaid 
“foreign bonds redress from the respective Governments.” 

In replying to Lord G. Bentinck, Lord Palmerston said : 
“ Although I entreat the House, upon grounds of public 
“ policy, not to impose at present upon her Majesty's 
« Government the obligation which the proposed address 
“ would throw upon them, yet I would take this opportunity 
“ of warning foreign Governments who are debtors to British 
“ subjects, that the time may come when this House will no 
“ longer sit patient under the wrongs and injustice inflicted 
€ upon the subjects of this country. I would warn them that 
“the time may come when the British nation will not see 
“ with tranquillity the sum of 150,000,000/. due to British 
“ subjects and the interest not paid ; and I would warn them 
“ that if they do not make proper efforts adequately to fulfil 
“ their engagements, the Government of this country, what- 
“ever men may be in office, may be compelled by the force 
“of public opinion and by the votes of Parliament to depart 
* from that which has hitherto been the established practice 
« of England, and to insist upon the payment of debts due to 
“British subjects. ‘That we have the means of enforcing 
“ the rights of British subjects I am not prepared to dispute. 
“ It is not because we are afraid of those States, or all of 
“ them put together, that we have refrained from taking the 
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“ steps to which my noble friend (Lord G. Bentinck) would 
“urge us. England, I trust, will always have the means 
of obtaining justice for itssubjects from any country upon 
the face of the earth. But this isa question of expediency, 
and not a question of power; therefore, let no foreign 
country who has done wrong to British subjects deceive 
itself by a false impression, either that the British nation 
or the British Parliament will for ever remain patient 
acquiescents in the wrong, or that, if called upon to enforce 
the rights of the people of England, the Government of 
England will not have ample means at its command to 
obtain justice for them ”(d), 

Va. A more recent expression of opinion is to be found 
in the following extract from a letter written by Mr. Ham- 
mond at the direction of Lord Granville, the then Foreign 
Secretary, to the Secretary of the Council of Foreign 
Bondholders, April 26, 1871 ;— 

“The policy of her Majesty's Government with regard 
“to the general question of the avsistance to be given to 
“foreign Bondholders who fail to obtain their rights has 
“ always been, and will continue to be, limited to unofficial 
“support, and to friendly remonstrance with such foreign 
“ States, as from time to time fail to meet their obligations. 

“ Her Majesty’s Government are in no way party to 
“ private loan transactions with foreign States. Contracts of 
“this nature rest only between the Power borrowing and the 
“ capitalists who enter into them as speculative enterprises, 
“ and who are content to undertake extraordinary risks in 
“the hope of large contingent profits. Further, it is scarcely 
“ necessary to point out the endless troubles which certainly 
“would arise if the active intervention of England were 
“exerted to redress the grievances of Bondholders. Indepen- 
“dent of the expenses which would necessarily be incurred , 
“ and the risk of international complications, forcible .mea- 
“ sures, if adopted towards small States— which, for themost 


“ 


‘ 


“ 


“ 


‘ 


“e 


‘ 


“ 


‘ 





a 


(4) Hansard, Parl, Deb. 1847. 
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“ part, are the ones complained of—would subject this coun- 
“ try to grievous imputations, For such, and other obvious 
“ reasons, her Majesty’s Government have determined, as a 
“matter of wise policy, to abstain from taking up as in- 
“ternational questions the complaints of British subjects 
“ against foreign States which fail to make good their en- 
“ gagements in regard to such pecuniary transactions; or to 
“interpose, except by good offices, between Bondholders 
“ and the States by which they may be wronged. 

“Her Majesty’s Government will, however, be at all 
“ times ready to give their unofficial support to Bondholders 
“in the prosecution of their claims against defaulting 
“States; and such parties may always count upon the moral 
“ influence of this country being exerted, though unofficially, 
“on their behalf; but the parties must not expect that 
“ forcible measures, such as reprisals, and still less any of a 
“ more decidedly warlike character, will ever be resorted to 
“ by her Majesty’s Government in support of their claims.” 

The British Government has in fact always hesitated to 
resort to forcible measures in order tocempel payment of debts’ 
due from a foreign State to private individuals; but there 
have been various instances of unofficial and even of direct 
diplomatic interference, with that object. The interests onthe 
debts of Columbia and Ecuador, for example, have been allowed 
to be paid through the British Ministers accredited to those 
States. The protests of creditors have occasionally been 
transmitted to defaulting Governments by our diplomatic 
agents. In Egypt the public finances have been for some 
years under foreign supervision—a supervision in which 
Francé and England, mainly in consequence of the large pro- 
portion of Egyptian bondsheld by Frenchand English citizens, 
have taken a leading part. Lord Salisbury, when Foreign 
Minister, and one of the representatives of this country at the 
Congress of Berlin, promised that scrious attention should be 
givefi to a protest made by the Bondholders of the Turkish 
loans of 1858 and 1862 against any alteration of the securities ~ 
pledged to them by the Turkish Government; and it was 
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agreed between the Plenipotentiaries at their sitting of 
July 2, 1878, that the indemnity payable to Russia should 
be posterior to such existing debts of Turkey as were 
secured by any previous hy pothecation, or by the Anglo- 
French guarantee (c). 

VI. The obligation of the State debtor is, if possible, yet 
stronger when the debt has been guaranteed by Treaty (d). 
For in that case, the foreign may be entitled to a preference 
over the domestic creditor. 

As a general rule, the proposition of Martens seems 
correct, that the foreigner can only. claim to be put on the 
sane footing as the native creditor of the State. 

VII. It may indeed happen, as the same author most 
justly observes, that the debtor State may adopt measures 
of domestic finance, so fraudulent and iniquitous, so evidently 
repugnant to the first principles of justice, with so manifest 
an intention of defeating the claims of its creditors, as to 
authorise the Government of the creditors in having recourse 
to acts of retaliation, reprisals, or open war, —such measures, 

‘for instance, as the permanent depreciation of coin or paper 
money, or the absolute repudiation of debts contracted on 
the public faith of the country. 

The epithet permanent is used, because it could scarcely 

- be denied that, in a case of extraordinary necessity (¢), a 
nation might adopt temporary measures of finance with 
regard to its paper money, of which the foreign creditor 
could not justly complain. 

But then he has a right to the observance of two con- 
ditions: —1, That the real value of the loan be eventually 
paid. 2. That he be placed during the interim on the same 
footing as the domestic creditor. 

VIL. The French Government, dosing the last war 





(@) Eleventh Protocol of the Berlin Congress, Parlévivoitary: Penland 
Turkey, No. 39 (1878) ; and see Correspondence respecting Ottoman Loans, 
Parliamentary Papers 8, Turkey, No, 20 (1880). . 

(d) E. y.ras in the case of Greece, See Conyention of April 30, 1833, 
art. xii, De M. et De C. t. iv. p. 340, 

(e} See also case mentioned by Vattel,}. ii. c. xii, s, 170. 
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between England and France, confiscated a debt due from a 
French to a British subject: subsequently, an indemnity 
was stipulated for on the part of the English Government. 
When the matter was brought before the Commissioners 
appointed to adjust claims of this description, a question of 
great importance arose, namely, whether the debt was to be 
calculated according to the value of the currency at the time 
when the confiscation took place ; or, there having been sub- 
sequently to the time of this confiscation a great depreciation 
in the French currency, whether the value should be calcu- 
lated in the depreciated currency. The Commissioners held 
that the debt ought to be calculated according to the value 
at the time of the confiscation, The Privy Council, on 
appeal, confirmed their decree (f). Sir William Grant, one 
of the greatest judges ever known in England, in delivering 
his judgment, observed that this case bore no analogy to 
the case between a debtor and creditor, whatever might be 
the law (g) in a case where a depreciation of currency 
happened between the time when the debt was contracted 
and when it was paid; for he said: “There is a wrong act 
“done by the French Government: then they are to undo 
“ that wrong act, and to put the party in the same situation 
“as if they had never done it. . . . It is not merely 
“ the case of a debtor paying a debt at the day it falls due; 
“but it is the case of a wrongdoer who must undo, and 
“ completely undo, the wrongful act he has done; and if he 
“yeceived the assignats at the value of 50d., he does not 
‘ make compensation by returning an assignat which is only 
“worth 20d.:—he must make up the difference between 
«, the value of the assignat at different periods ” (A). 

In fact, the creditor is entitled to a restitutio in integrum, 

VIIIa. In States where a general income-tax has been im- 





(f) See the authorities on this subject collected in Story on Conylict of 
Laws, 33, 808-313. 

(y) Vide ante, voll i. part i. chap. viii. p. 74. 2 

(A) Pilkington v. ‘Commissioners, Sc., 2 Knapp's Privg Council Reports, 
pp. 17-21, 
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posed, the tax heing levied on, amongst other things, income 
arising out of dividends in the public funds, a nice question 
arises whether this income-tax should be levied on dividends 
payable to foreigners resident out of the State; that is, 
whether a State may justly impose a tax on the interest 
of her own debt due to a foreign creditor, in cases where no 
stipulations on that head were entered into at the time of 
borrowing the money. 

The several States of the United States of America deduct 
an income-tax of the State from the interest on the State 
debt in all cases ; but the Government of the United States 
levies no income-tax on the Federal debt, having, i in fact, 
covenanted not to do so, when raising its loans. 

The Austrian and Italian Governments levy heavy in- 
come-taxes on the interest of their funded debts, and make 
no exception in the case of foreign creditors. - 

In England the tax is imposed on all Government funds, 
irrespectively of the, nationality or place of residence of 
the holder; the dividends are paid through the Bank of 
England, and the amount of the income-tax for the time 
being is always deducted except where the dividends are 
below 51. . : 

In considermg this question a atinetion should be taken 
between internal and external loans, that is, between loans 
issued within the limits of the borrowing State, to which no 
foreigners are invited to contribute—as, for example, the 
French rentes and the British funds—and loans of which the 
principal is wholly or in part raised, and the interest is payable, 
ina foreign country ; a method largely resorted to by Russia, 
Turkey, ‘Ttaly, and many other States in which the supply 
of native capital was insufficient. Where the loan is internal, 
there seems to be no hardship in placing a foreign purchaser 
of any portion of it on the same footing as a domestic 
creditor, and when an income-tax is imposed, it is, of course, 
a convenience to all parties that, the Government, which is to 
receive the tax, should deduct te from the interest, which in 
this instance the Government owes to the payer of the. tax, 
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and thus avoid a double process. But the case is different 
where the loan is external, and it seems unjust for a State 
that has avowedly raised its loan amongst foreigners, +to 
apply to a foreign creditor, if resident abroad and there- 
fore not otherwise subject to taxation by that State, that 
machinery which, on the ground of convenience, is applied 
in the cases of domestic creditors, in order to subject him 
to a tax to which he is not on principle liable. 

TX. It is a clear maxim of International Law that the 
property of the subject is liable for the debts contracted 
by the State of which he isa member. This proposition is 
discussed with learning and excellent sense by Grotius. 
After saying that—‘“ Mero nature jure ex facto alieno nemo 
“ tenetur nisi qui bonorum successor est ;” and citing some 
remarkable passages from Seneca, “ Si quis patrie mee 
“ pecuniam eredat, non dicam me illius debitorem, nee hoc es 
“alienum profitebor ; ad exsolvendum tamen hoc portionem 
“ meam dabo ; unus e populo non tanguam pro me solvam, 
“ sed tanquam pro patria conferam. Singuli debebunt non 
“ tanquam proprium, sed tanquam publici partem” (i); and 
after observing that by the Roman Law the debts of the 
“ universitas,” or corporate body, were, on failure of’ the 
funds of the wniversitas, binding upon individuals, “non 
“ (qua) singuh, sed qua pars sunt tniversorum;” and that 
the whole tenor of the later provisions of that law wére 
adverse to the principle of hypothecating one man’s property 
for another's debts, even for public debts; he adds in 
admirable language :—* Tlac quanquam vera sunt, tamen 

“ jure gentium yoluntario induci potuit, et inductum apparet, 

“ yt pro eo quod debet preestare civilis aliqua societas, aut 
“ ejus caput, sive per se primo, sive quod alieno debito jus 
“non reddendo se quoque obstrinxerit, pro eo tencantur et 
“ obligata sint bona omnia corporalia et incorporalia eorum 
“ qui tali societati aut capiti snbsunt. Expressit autem 





(4) De J. B. et P.1, iii, ¢. ii, 38, 1, 2. 
VOL, I. Cc 
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* hoc quedam necessitas, quod aliogui magna daretur in- 
“ jurits faciendis licentia, cum bona imperantium sepe non 
“ tam facile possint in manus venire, quam privatorum qui 
« plures sunt. Est igitur hoc inter jura illa que Justinianus 
“ ait, usu exigente et humanis necessitatibus, a gentibus 
“ humanis constituta.” 

IXa. The English courts have decided that bonds 
payable to bearer, issued by the Government of a State, only 
create a debt in the nature of a debt of honour which can- 
not be enforced by any foreign tribunal, nor by the tribunal 
of the borrowing State itself, unless with the consent of its 
Government (j). 

IX. The principle has long been recognised that debts 
attaching to countries are to be respected, and that on 
alienation, whether voluntarily or compulsorily, such debts 
must be adopted by the successive owners. In cases of 
severance the debts have usually been apportioned (A). 
Of this course the following examples, amongst many 
others, may be cited :— 

By Article 8 of the Treaty of Lunéville, in 1801, it was 
determined that the new possessors of ceded countries (in- 
cluding the territories on the left bank of the Rhine) should 
be charged with the debts hypothecated thereon. 

On the separation of Belgium from Holland a division 
was made of the public debt of the kingdom of the Nether- 
lands, and a part of it was, by Article 13 of the Treaty of 
1839, transferred from the debit of the great book of Am- 
sterdam, or from the debit of the general treasury of the 
King of the Netherlands, to the debit on the great book of 
Belgium. 

On the separation of the Tonian Isles from Great Britain, 
Greece undertook the public debt and other engagements 
attached thercto (Treaty of March 1864). 

On the cession of Lombardy to Italy, the latter under- 





(7) Crouch v. Crédit Foncier of England, Law Reports, 8 Q.B. p. 374, 
Twycross v. Dreyfus, Law Reports, 5 Ch. D. p. 605, a.D. 1877, 


PE EY 5-9 





DEBTS OF THE STATE. 19 


took the charge of portions of the Monte Lombardo-Veneto 
debt and of the national loan of 1854 (Treaty of Ziirich, 
November 10, 1859, Article 7, &c.; Convention of Sep- 
tember 9, 1860). 

On the annexation of Savoy and Nice to France, the 
latter became charged with a portion of the Sardinian public 
debt (Treaty of March 24, 1860, Article 4, and Convention ° 
of August 23, 1860, Article 1). 

On the severance of the Duchies of Schleswig-Holstein 
and Lauenburg from Denmark, the public debt of the 
latter was apportioned, and part of it was charged on the 
Duchies, and was guaranteed by Austria and Prussia 
(Treaty of October 30, 1864, Articles 8-11) (2). 

To these instances may be added the arrangements 
that took place on the cession of Alsace-Lorraine to Ger- 
many in 1871, and still more recently on the cession by 
Turkey of portions of her territory to Montenegro and 
Servia (m). . 





() Hertslet’s Map of Europe by Treaty, vols. ii, and ili, pp, 989, 
1804, 1388, 1453, 1630. : 
(m) Vide ante, vol, i. pp. 124, 129. « 
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CHAPTER IV. 


RECOGNITION. 


X. Out of what elements the Constitution of a State shall 
be composed, under what form of Government it shall exist, 
are questions of Public Law («), with which, so long as the 
Constitution and Government do not threaten the liberties or 
other States (6), International Law has no concern. But when 
a new State springs into being, and demands to be admitted 
into the great commonwealth of States, International Law 
requires that her political status be so far considered by 
other States, as to satisfy them that she is capable of dis- 
charging international obligations. The Recognition of the 
new by the old States signifies their conviction that she 
possesses such capacity. This subject of Recognition is 
closely connected with ihat of Intervention discussed at the 
end of the last volume, and is a kind of moral intervention 
by one State in the affairs of another (c). 





(a) Vol. i, p. 218. (6) Ibid. p. 560, 

(c) Martens, t. i 1, 3, c. 2,8. 82, 0.6, Dela Reconnaissance politique. 

Kliiber, 3, 28. 7 

Oppenheim, p. 202, kap. 8, s. 9, in part yery good and clear. 

Saaifeld, s. 80, pp. 68, 64. 

Wheaton, Elem, 35, 37, 42, 

Heffter, s3. 23,29, 92. ; 

Martens, Nouvelles Causes célébres, tom. i. p. 370. Cause quatridme :— 
“ Différends survenus en 1778, entre la Grande-Bretagne et la France, 
au sujet de la reconnaissance de l'indépendance des Colonies anglo- 
américaines.” 

Vattel, 1. iv. c. v. 8. 68, 

Bluntschdi, Le Droit international codifié (1870), 1. xi. 2. Formation 
et Reconnatsaance des Etats, 
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Such is the usual meaning of this term of International 
Jurisprudence ; but it may also signify the act of acknowledg- 
ment by the State itself, from which the Province clatming 
its independence has revolted, of the independence of that 
Province. 

Such, for example, were the formal Recognitions by the 
German Empire, in 1648 and 1654, of the independence of 
Switzerland ; of Holland by Spain in 1649; and of Portugal 
by Spain in 1668; by Great Britain of the United States 
of America in 1782; by France when, in the Treaty of Paris 
in 1815, she recognised the independence of the kingdoms 
which had been seized upon and retained by her since 1790, 

This Recognition is, of course, infinitely more material to 
the recognised State than any act of the kind by a third 
Power can be. But it is the latter species of Recognition 
that claims discussion in this place. 

XI. In modern times, at least, the occasions for the 
application of this part of International Law can only arise— 

1, When a nation acquires by conquest a new territory, 
which she claims to have recognised as an integral part of 
her kingdom. 

2, When a portion of a nation separates itself from the 
remainder, and claims admission as an independent commu- 
nity into the society of States. The principle affecting such 
a claim is the same, whether this portion occupy a territory 
on the same Continent with, and contiguous, to the country 
from which it has revolted, or be a distant colony of that 
country; whether it be the case of Holland in the reign of 
Philip IL., of Belgium or Greece in our own times, of the 
North Americas Colonies in the reign of George ILI., or of 
the South American Colonies in that of Ferdinand VIL. ae 





(d) “It is perfectly true, as has been mentioned, that the term ‘ recog 
nition’ has been much abused; and, unfortunately, that abuse has, 
perhaps, been supported by some authority: it has clearly two senses, in 
which it is to be differently understood. If the colonies say to the 
mother country, ‘We assert our indepen lence,’ and the mother country 
answers, ‘I admit it,’ that is recognitiun in one sense, If the colonies 
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3. There is aleo the case of the Governor of an indepen- 
dent State assuming a new title, of which he claims the re- 
cognition by other States, 

XI. 1. The first instance belongs more properly to a 
later part of these commentaries, which relatesto the Rights 
of Belligerents, the Duties of Neutrals, and the Effects of 
War. 

2. As to the second instance, the Recognition of a revolted 
Province or Colony by a State other than that from which 
it has revolted, is of two kinds, Virtual and Formal, 

The mere observance by a Third Power of a strict neu- 
trality in the war between an old and a new State, especially 
when called upon by the former for intervention and aid, has 
some beneficial effect with respect to the nation which is 
struggling for independence. It allows impartially to both 
an equal rank and character as belligerents, The question 
of the right of Third Powers to assist either party has been 
already considered (c). 





say to another State, “We are independent, and that other State replies, 
‘Tallow that you are so, that is recognition in another sense of the 
term. That other State simply acknowledges the fact, or rather its 
opinion of the fact; but she confers nothing, unless, under particular 
circumstances, she may be considered as conferring a fayour, Therefore 
ii is one question, whether the recognition of the independence of the 
colonies shall take place, Spain being a party to such recognition ; and 
another question, whether, Spain withholding what no power on carth 
can necessarily extort, by fire, sword, or conquest, if she maintain silence 
without a positive refusal, other countries should acknowledge that 
independence. I am sure that my honourable and learned friend will 
agree with me in thinking, that his exposition of the different senses of 
the word ‘recognition’ is the clearest argument in favour of the course 
we originally took, namely, that of wishing that the recognition in the 
minor sense should carvy with it recognition by the mother country in 
the major sense. The recognition by a neutral power alone cannot, in 
the very nature of things, carry with it the same degree of authority as 
if it were accompanied by the recoguition by the mother country also.”— 
Speeches uf Mr. Canning, vol. y. pp. 209, 300. 

(e} Fide ante, vol. i. p. 574. 

Mr. Cansing’s Speech on the Independence of South America, vol. v. 
p. 295. 
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XIII. If the contest be protracted, and there be any ap- 
pearance of equality between the contending forces, the sub- 
sequent conduct of Third Powers, intending to remain 
neutral, cannot be blamed, if they proceed to a virtual 
Recognition of the revolted State; that is to say, if they 
recognise its commercial flag, and if they sanction the 
appointment of Consuls to the ports of the new State. So 
far, there is a Recognition of its de facto existence, fully 
justified, perhaps indeed imperatively enjoined, by the duties 
of the Third Power towards its own subjects, and in no way 
inconsistent, according to the practice of nations, with the 
continued observance of neutrality between the contending 
parties ( f). 

It was not, however, till after the struggle between Spain 
and her South American eolonies had lasted for many, about 
twelve, years, that Great Britain accorded this virtual 
Recognition to the latter—vighteously, perhaps even too 
scrupulously, observing the rule of not injuring, even in- 
directly, the interests of a country with which she was on 
terms of amity. 

XIV. There is no proposition of law upon which there 
exists a more universal agreement of all jurists than upon 
this, viz. that this virtual and de facto Recognition of a new 
State gives no just cause of offence to the old State (g), in- 
asmuch as it decides nothing concerning the asserted rights 
of the latter. For, if they be eventually sustained and 
made triumphant, they cannot be questioned by the Third 
Power, which, pending the conflict, has virtually recognised 
the revolted State. 

Nevertheless, the kind of Recognition which has provoked 
most discussion among States, especially during very recent 





(f) See Petition of Loudon Merchants, presented to the Houseof Commons 
by Sis J. Mackintosh. His Miscell, Works, vol. iii. 

Canning’s Speeches, vol. v. p. 29°. 

(g) President Munre’s Messaye, Dec. 2, 1323; and sce* Speeches of 
Canning and Mackintosh, referred to above. 
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times, has been that which accords to both parties in.a civil 
war the status of a belligerent, with the rights and the 
obligations incident to that status. Such a Recognition, it 
is to be observed, releases the Government de jure from any 
obligation as to the conduct of the Government de Sacto 
and of the subjects who pay obedience to it. It operates, 
however, generally speaking, in favour of the Insurgents, 
and therefore a Neutral State ought not to recognise them as 
entitled to the stutus of a belligerent unless the fact——and 
it is with the fact that Third or Neutral States are alone con- 
cerned—of war, in the truedimensions of that calamity and 
scourge, really exist. There should be such an organisation 
of force, such a possession of material, such an occupation 
of territory, such a constitution of government, as take the 
contest out of the category of a mere rebellious insurrection 
or occasional skirmishes, and place it on the terrible footing 
of War. 

In estimating the circumstances which compose such a 
fact, the character of the hostilities is to be considered ; the 
existence of a maritime war is both more easily ascertain- 
able, and necessitates an earlier decision on the part of 
Neutral, especially commercial, States, than a war strictly 
confined within territorial limits, The duty of protecting 
the commerce and the just interests of her subjects may 
compel a Neutral Maritime State to recognise belligerent 

-rights at sea, for the sake of enforcing belligerent: obliga- 
tions; and the appointment of Consuls to a de facto govern- 
ment does not divest a Third State of its character of neu- 
trality. During the recent American Civil War the whole 
question underwent much discussion, but so well established 
was the law, according to the international practice and 
thoory of both States, that little, if any, difference will be 
found in their public documents with respect to the enun- 
ciation of it; the dispute was as to the Jfacts—England main- 
taining, and the United States denying, that these consti- 
tuted such a war as justified the recognition of a Southern 
States. There can, [ venture to think, be little doubt that 
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impartial history will pronounce that the conclusion of 
England was fairly drawn from the admitted premisses (A). 
The strongest instance which modern history furnishes of 
the refusal of a Neutral State to recognise the act of a de 
facto Sovereign was the refusal of the United States, under 
President Johnson, to recognise the blockade of Matamoras, 
proclaimed by the Emperor Maximilian, and at the time of 
proclamation duly supported by a competent force. The 
President proclaimed: “That the United States were 
© neutral in the war which afflicts the Republic of Mexico; ” 
that “ one of the belligerents in the said war, namely, the 
“ Prince Maximilian, who asserts himself to be the Emperor 
in Mexico,” had proclaimed the Blockade of Matamoras, 
which “I, Andrew Johnson, &c., say is absolutely null and 
“void against the Government of the United States” (2). 
This was certainly a departure from a strictly neutral 
position, It was the move remarkable because England, 
France, and Spain had formally recognised Maximilian (j). 
In the case of “ The Trent,” a question arose whether a 
State which had been virtually recognised so far as to have 
the rights and duties of a belligerent was entitled to send a 
Diplomatic Envoy to a Neutral State on board a ship of 
that State. The general opinion of civilised Powers was in 
favour of the inviolability and exemption from capture of 
the neutral ship conveying the Envoy. This question will 
be again considered in the first of the Chapters on Embassy. 





(4) Mr. Dana’s note (15) to Wheaton, s. 23, contains a fair and 
learned statement. 

(t) Ann, Rey. 1866. 

“(j) See, after the murder of Maximilian, Lord Stanley's answer, in the 
House of Commons, as to withdrawing our accredited ambassador: a 
temporary suspension of diplomatic relations resolved upon.—Ann. Reg, 
1867, pp. 155-273, 

Article 2 of the Convention between France, England, and Spain (vide 
ante, p, 7): “No acquisition of territory or special advantage was 
to be obtained, nor were the States to exercise in the internal affairs of 
Mexico any influence of a nature to prejudice the right of dhe Mexican 
nation to choose and to constitute freely the form of its Government.”— 
Ann, Reg, 1861. 
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XV. And here itis desirable to explain the conduct of 
Great Britain at a particular period, which at first sight, 
and to superficial readers of history, may appear inconsistent 
with the law just laid down. 

Pending the conflict between Great Britain and her North 
American colonies, she complained more than once of the 
unneutral behaviour of France; and the declaration of the 
Marquis de Noailles, in 1778, to the Cabinet of St. James, 
that France had signed “ un traité d’amitié et de commerce” 
with “les Etats-Unis de l’Amérique septentrionale, qui sont 
“ en pleine possession de l’indépendance prononcée par leur 
“acte du 4 juillet 1776’ (4), was immediately followed by 
a declaration of war on the part of Great Britain against 
France; and, as far as that country was concerned, never 
was a war declared upon juster grounds, 

It was declared, not on account of the mere establishment 
of diplomatic relations between France and the North 
American colonies, but on account of the long tissue of dark 
and treacherous machinations which France had begun to 
weave, under the veil of the strongest professions of amity 
and goodwill, against the peace, honour, and interest of Great 
Britain, on the first appearance of discontent in America in 
1765, and which were brought to light by the act which has 
been mentioned; the fact rests upon the unquestionable au- 
thority of the memoirs, since published, of the agents em- 
ployed by the French Government to excite the rebellion in 
North America (/). 





(k) Martens, Nouvelles Causes célébres, t. i. pp. 466-7. — Cause 
quatridme, . 
(2) “To those who say there is something mean and paltry in nego- 
tiating a treaty as the mode of recognition, and who would, if they were 
Ministers, rather resign than so disgrace themselves, I will only observe, 
that this has been always the mode. The Minister of the United States 
was not admitted to the Court of France till after the signature of a 
treaty, That was the mode of recognition in that case; but there were 
other cirewmstances attending the act, widely different. from our yecogni- 
tion of the fate Spanish colonies. France not only recognised the United 
States before her territory was free, and without giving the mother 
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XVI. To the Virtual must succeed, in course of time, a 
Formal Recognition, evidenced by the sending of ambassa- 
dors, and the entering into treaties on the part of foreign 
Powers, with the new State (m). 

Speaking generally, two facts should occur before this 
grave step’ be taken, whereby the Neutral Power becomes 
the ally of one of the hitherto Belligerent parties :— 

1. The practical cessation of hostilities on the part of the 
old State, which may long precede the theoretical renunci- 
ation of her rights over the revolted member of her former 
dominions. 

2. The consolidation of the new State, so far at least as 
to be in a condition of maintaining International relations 
with other countries; an absolute bond fide possession of 
independence as a separate kingdom, not the enjoyment of 
perfect and undisturbed internal tranquillity,—a test too 
severe for many of the oldest kingdoms,—but there should 
be the existence of a Government, acknowledged by the 
people over whom it is set, and ready to acknowledge and 
competent to discharge International obligations ;-~where 
such a Government as this exists, the question of Formal 
Recognition is rather one which concerns the internal 
policy of other kingdoms than a question of an Inter- 
national character. : 

XVII But the refusal or the withholding of the consent 
of the old State, after the semblance of a present contest has 

-ceased, upon the bare chance that she may one day or other 
recover her authority, is no legitimate bar to the complete 
and Formal Recognition of the new State by the other 
communities of the world, though it be desirable that this 





country any offer of precedency, but, though in amity with us at the 
moment, mixed up with the act of recognition a treaty of alliance with 
the United States to enable them to achieve their independence."—Mr. 
Cannigg's Speech on the Address on the King’s Speech on the opening of the 
Session, Feb, 15, 1822. Canning’s Speeches, vol. v. p. 322. 

(m) Str J. Mackintosh's Speech, vol. iii. p. 448 of his Miscellaneous 
Works, 
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Recognition should follow, and not precede that of the old 
State. Upon this point, both the reason of the thing, and 
the ancient and modern practice of nations, are quite de- 
cisive. 

XVIII. It was not tit nearly eighty years after the re- 
volt of the United Netherlands, and nearly seventy years 
after their Declaration of Independence, that the Crown of 
Spain, by the Treaty of Miinster, recognised (J anuary 30, 
1648) that Republic. But during that long interval every 
State in Europe, with the exception of Austria, recognised 
virtually and formally the new State of the United Pro- 
vinces (n). 

The revolt of Portugal from Spain on December 1, 
1640, seated the Duke of Braganza on the throne of that 
country. It was not till twenty-eight years afterwards 
that Spain acknowledged, by the Treaty of Lisbon, con- 
cluded on February 23, 1668, under the mediation of 
England, the independence of Portugal (0). 

Within a year of the proclamation by the Cortes of the 
Duke of Braganza, a treaty of peace and alliance was 
entered into between Charles I. of England and John IV. 
of Portugal, wherein John is mentioned as a lawful sove- 
reign, and the King of Castile as a dispossessed ruler, while 
the King of England alleges that,he is moved to conclude 
the Treaty “by his solicitude to preserve the tranquillity of 
“his kingdoms, and to secure the liberty of trade of his 
“ beloved subjects ” (p). 








(n) Dumont, vol. vi. p. 429, vol. vy, p. 507, 

Sir James Mackintosh’s Speech on the Recognition of the Spanish 
American States, vol. iii. pp. 444-5. Miscell. Works, 

Schmauss, Corp. J. G. i. pp. 614-30. 

(0) Dumont, vol. vii. p. 288, 

Schmauas, i, 929. The Treaty is in Latin: “Tandem prasentes 
Articuli et in iis comprehensa Pax, a Serenissimo Rege Magne Britan- 
nie, tanquam Mediatore et Conservatore, in gratiam utriusque partium, 
intra spatium quatuor mensium similiter ratihabebitur et accepta 
feretur.” 

(p) Dumont, vol. vi. p. 238. 

Sir J. Mackintosh, yol. iii. pp. 446-7 . 
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All the European Powers recognised the Commonwealth 
and Protectorate of England; and in the same manner they 
recognised Charles I1., who acknowledged the binding force 
of all the treaties concluded during the time of the Republic 
in England. 

On the other hand, the Recognition of the son of James IT. 
of England, after the death of that exiled monarch, was 
justly resented by Great Britain as a gross insult and 
flagrant violation of the Law of Nations. The father of 
the Prince so recognised had not been acknowledged or 
obeyed in England, but had been declared by the solemn 
resolution of the nation to have abdicated the throne of that 
country. This Recognition therefore led immediately to the 
formation of the Grand Offensive and Defensive Alliance 
between England, Holland, and the Emperor of Germany 
against France and Spain (q). 

The Recognition of the North American States by France 
in 1778, and the peculiar circumstances attending it, which 
induced Great Britain to consider such an act.as a casus belli 
against France, has been already adverted to. 

XIX. It has been stated in the foregoing pages (r) that 
the refusal of Great Britain to recognise the Republic of 
1792, was expressly grounded upon the monstrous proclama- 
tion which the French authorities promulgated at that time. 
Great Britain recognised, in common with the other Euro- 
pean Powers, the Consulate in France, at the Peace of 

“ Amiens (1801), and was the only State which did not sub- 
sequently recognise the Empire. 

On March 25, 1825, Mr. Canning replied to the. re- 
monstrance of the Spanish Minister with respect to the 
Recognition (at that time only virtual) by Great Britain of 
the South American Republics, in the following remarkable 
words :— 





F 2 
(q) Sir J. Mackintosh, ibid, 
Mémoires de St. Simon, t. iii, p. 228. . 
(rv) Vol. i. p. 561. 
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“The example of the late revolution in France, and ot 
“the ultimate happy restoration of his Majesty Louis 
“ XVIIL, is pleaded by M. Zea in illustration of the 
“ principle of unextinguishable right in a legitimate Sove- 
“reign, and of the respect to which that right is entitled 
“ from all foreign Powers ; and he calls upon Great Britain, 
“in justice to her own consistency, to act with the same 
“reserve towards the New States of Spanish America, 
“ which she employed, so much to her honour, towards 
“ revolutionary France. 

~ But can M. Zea need to be reminded that every Power 
“in Europe, and specifically Spain amongst the foremost, 
“not only acknowledged the several successive Govern- 
“ ments, de facto, by which the House of Bourbon was first 
“ expelled from the throne of France, and afterwards kept 
“ for near a quarter of a century out of possession of it, but 
“ contracted intimate alliances with them all; and above all, 
with that which M. Zea justly describes as the strongest 
of de facto Governments—the Government of Bonaparte; 
against whom not any principle of respect for the rights 
“of Legitimate Monarchy, but his own ungovernable 
ambition, finally brought combined Europe into the field ? 
“ There is no use in endeavouring to give a specious 
colouring to facts, which are now the property of history. 
“The undersigned is, therefore, compelled to add, that 
“ Great Britain herself cannot justly accept the praise which 
“ M. Zea is willing to ascribe to her in this respect, nor can 
“she claim to be altogether exempted from the general 
charge of having treated with the Powers of the French 
Revolution. 

“ It is true, indeed, that, up to the year 1796, she abstained 
from treating with revolutionary France, long after other 
“ Powers of Europe had set her the example. But the 
“ reasons alleged in Parliament, and in State Papers, for that 
abstinence, was the unsettled state of the French Govern- 
“ment. «And it cannot be denied that, both in 1796 and 
«1797, Great Britain opened a negotiation for peace with the 
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“ Directory of France—a negotiation, the favourable con- 
clusion of which would have implied a recognition of that 
“ form of Government; that in 1801 she made peace with 
“the Consulate; that if, in 1806, she did not conclude’ a 
“ treaty with Bonaparte, Emperor of France, the negotiation 
“ wag broken off merely on a question of terms; and that if, 
© from 1808 to 1814, she steadily refused to listen to any 
“overtures from France, she did so, declaredly and noto- 
“ riously, on account of Spain alone, whom Bonaparte per- 
“ tinaciously refused to admit as party to the negotiation. 

“ Nay, further, it cannot be denied that, even in 1814, the 
“ year in which the Bourbon dynasty was eventually restored, 
“peace would have been made by Great Britain with 
“ Bonaparte, if he had not been unreasonable in his demands H 
“and Spain cannot be ignorant that, even after Bonaparte 
“was set aside, there was question among the Allies, of the 
“ possible expediency of placing some other than a Bourbon 
“on the throne of France. 

“ The appeal, therefore, to the conduct of the Powers of 
“ Europe, and even to that of Great Britain herself, with 
“ yeapect to the French Revolution, does but recall abundant 
instances of the recognition of de facto Governments ; by 
“ Great Britain, perhaps later, and more reluctantly, than 
“ by others, but by Great Britain herself, however reluctant, 
“ after the example set to her by the other Powers of Europe, 
“and specifically hy Spain” (s). 

XX. The Revolution which seated Louis-Philippe upon 
the throne of France in 1830, and the Revolution which 
ejected him in 1848 and set upa Republic, and the Revolution 
which committed the Government of that kingdom to the 
Emperor Napoleon ITI., were equally recognised by Eng- 
land and by other European Powers. 

The formal Recognition of the South American Republics 
by Great Britain took place in 1825, ind under the negotia- 





(8) State Papers, vol. xii. pp, 913-14. 
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tion of a treaty of commerce, while they were yet unacknow- 
ledged by the mother country (2). 
The formal Recognition of Greece as an absolutely inde- 
pendent Power, may be said not to have definitely taken 
” place till May 1832. But on July 6, 1827, France, Great 
Britain, and Russia interposed, in order to guarantee a quasi 
independence to Greece, and covenanted by asecret and ad- 
ditional article to send consular agents, and enter into com- 
mercial relations within a month from the date of the treaty, 
whether the Porte consented to or refused its conditions (7). 
The formal Recognition of Belgium by the five Great 
Powers, as has been already stated, took place without the 
consent and against the protest of Holland; while that of 
the present Kingdom of Italy was both without the consent 
and against the protest of the States whosé() dominions 
were incorporated, with the exception of Austria, Even 
while Francis the Second, King of the Two Sicilies, was 
endeavouring to maintain his authority at Gaéta, England 
recognised the annexation of Naples to the Kingdom of 
Italy. It is to be observed, however, that England had 





(t) See Mr, Cayning’s Speeches, vol. y. p. 323. 

“Yxtensive commercial intercourse having ‘heen established for ‘a 
series of years between the dominions of his Britannic Majesty and the 
territories of the United Provinces of Rio de la Plata, it seems good, for 
th» security as well as encouragement of such commercial intereonse, 
and for the maintenance of good understanding between his said Bri- 
tannie Majesty and the said United Provinces, that the ralations now 
subsisting between them should be regularly acknowledged ‘and coniirmed 
by the signature of a treaty of amity, commerce, and navigation. 

“For this purpose they have named their respective plenipotentiaries, 
that is to say,” &e.— Treaty of Amity, Commerce, and Navigation, between 
his Majesty and the United Provinces of Rio de la Plata, “Signed at 
Buenos Ayres, February 2, 1825. (Presented to Parliament, May 16, 
1825.) 

{u) De M et De Ct. iy. pp. 104, 339, 

(x) See the Reclamation of the Government of the Two Sicilies, Ann. 
Reg. 1860, pp. 297-300; of the Pope, ib, 273, 274; King of Sandinia's 
Letter to the Pope, 279; The Pope's Ansieer, 380, See also The King's 
Address to the 2 People of Southern Italy, 1b. 290. Lord J. Russell's 
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before this time remoustrated with the Government of 
Naples on the course which they were pursuing, and had 
actually withdrawn her ambassador from the Court. In 
1860 the English Foreign Secretary wrote to the English 


Minister at Turin a remarkable despatch on this subject. 
It was as follows :— 


Lord J. Russell to Sir J. Hudson. 

“ Sir,—It appears that the late proceedings of the King 
“ of Sardinia have been strongly disapproved of by several 
“of the principal Courts of Europe. The Emperor of the 
“ French, on hearing of the invasion of the-Papal States by 
“the army of General Cialdini, withdrew his Minister from 
“ Turin, expressing at ‘the same time the opinion of the 
“ Imperial Government in condemnation of ‘the invasion of 
“the Roman territory. 

“The Emperor of Russia has, we are told, declared in 
“strong terms his indignation at the entrance ef the army 
“ of the King of Sardinia into the Neapolitan territory, and 
“has withdrawn his entire mission from Turin, 

“The Prince Regent of Prussia has also thought it 
“ necessary to convey to Sardinia a sense of his displeasure ; 
“but he has not thought it necessary to remove the 
“ Prussian Minister from Turin. 

“ After these diplomatic acts, it would scarcely be just to 
“ Italy, ‘or respectful to the other Great Powers of Europe, 
“were the Government of her Majesty any longer to with- 
“hold the expression of their opinion. 

“Tn so doing, however, her Majesty’s Government have 
“no intention to raise a dispute upon the reasons which 
“have been given, in the name of the King of Sardinia, 
“for the invasion of the Roman and Neapolitan States. 

“ Whether or no the Pope was justified in defending his 
“authority by means of foreign levies ; whether the King 
“of the Two Sicilies, while still maintaining his flag at 
“ Capua and Gata, can be said to have abdicatede—are not 
“the arguments upon which her Majesty’s Government 
“ proposes to dilate. 

VOL. I b 
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“ The large questions which appear to them to be at 
“issue are these:—Were the people of Italy justified in 
“asking the assistance of the King of Sardinia to relieve 
“them from Governments with which they were discon- 
tented? and was the King of Sardinia justified in fur- 
nishing the assistance of his arms to the people of the 
Roman and Neapolitan States? 

“ There appear to have been two motives which have 
induced the people of the Roman and Neapolitan States 
to have joined willingly in the subversion of their 
* Governments. The first of these was, that the Govern- 
“ments of the Pope and the King of the Two Sicilics pro- 
vided so ill for the administration of justice, the protection 
of personal liberty, and the general welfare of their 
people, that their subjects looked forward to the overthrow 
of their yulers as a necessary preliminary to all improve- 
ment in their condition. 

«The second motive was, that a conviction had spread, 
since the year 1849, that the only manner in which 
Italians could secure their independence of foreign control, 
was by forming one strong Government for the whole of 
Italy. The struggle of Charles Albert in 1848 and the 
sympathy which the present King of Sardinia has shown 
for the Italian cause have naturally caused the association 
“of the name of Victor Emmanuel with the single autho- 
“rity under which the Italians aspire to live. 

“ Looking at the question in this view, her Majesty’s 
“ Government must admit that the Italians themselves are 
“ the best judges of their own interests. 

“ That eminent jurist Vattel, when discussing the law- 
“fulness of the assistance given by the United Provinces 
“to the Prince of Orange when he myaded England, and 
“ overturned the throne of James II., says, ‘ The autho- 
“ © rity of the Prince of Orange had doubtless an influence on 
“ the deliberations of the States General, but it did not lead 
** them to the commission of an act of injustice ; for when a 
“*neople from good reasons takes up arms against its 
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“ ‘oppressor, it is but an act of justice and generosity to 
“ «assist brave men in the defence of their liberties.’ 

“ Therefore, according to Vattel, the question resolves 
“itself into this: Did the people of Naples and of the 
“Roman States take up arms against their Governments 
* for good reasons ? 

“ Upon this grave matter her Majesty’s Government hold 
“that the people themselves are the best judges of their 
“own affairs. Her Majesty’s Government do not feel 
“justified in declaring that the people of Southern Italy 
“had not good reasons for throwing off their allegiance to 
“their former Governments; her Majesty’s Government 
“ cannot, therefore, pretend to blame the King of Sardinia, 
“ for assisting them. There remains, however, a question 
“of fact. It is asserted by the partisans of the fallen 
“ Governments that the people ef the Roman States were 
“attached to the Pope, and the people of the Kingdom 
‘of Naples to the dynasty of Francis IT., but that Sardi- 
“nian agents and foreign adyenturers have by force and 
“ intrigue subverted the thrones of those Sovereigns. 

« Ts is difficult, however, to believe, after the astonishing 
“events that we have seen, that the Pope and the King of 
“ the Two Sicilies possessed the love of their peopie. How 
“was it, one must ask, that the Pope found it impossible’ to 
“levy a Roman army, and that he was forced to rely almost 
“entirely upon foreign mercenaries? How did it happen, 
“again, that Garibaldi conquered nearly all Sicily with 
“2,000 men, and marched from Reggio to Naples with 
* §,000? How, but from the universal disaffection of the 
“ people of the Two Sicilies ?” 

“ Neither can it be said that this testimony of the popular 
“ will was either capricious or causcless. Forty years ago 
“the Neapolitan people made an attempt regularly and - 
“temperately to reform their Government, under the 
“reighing dynasty. The Powers of Europe assembled at 
“ Laybach resolved, with the exception of England, to put 
“down this attempt by force. It was put down, and a 
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“large foreign army of occupation was left im the Two 
“ Sicilies to maintain social order. In 1848 the Neapolitan 
“ people again attempted to secure liberty under the Bourbon 
« dynasty, but their best patriots atoned, by an imprison- 
“ ment of ten years, for the offence of endeavouring to free 
“ their country. What wonder, then, that in 1860 the Nea- 
“ politans, mistrustful and resentful, should throw off the 
* Bourbons, as in 1688 England had thrown off the Stuarts ? 

“ It must be admitted, undoubtedly, that the severance of 
“ the ties which bind together a Sovereign and his subjects 
“is in itself a misfortune. Notions of allegiance become 
“ confused; the succession of the Throne is disputed ; 
“ adverse parties threaten the peace of society; rights and 
* pretensions are opposed to each other and mar the harmony 
“ of the State. Yet it must be acknowledged on the other 
hand that the Italian revolution has been conducted with sin- 
gular temper and forbearance. The subversion of existing 
* power has not been followed, as is too often the case, by an 
“ outburst of popular vengeance. The extreme views of demo- 
crats have nowhere prevailed. Public opinion has checked 
the excesses of public triumph. The venerated forms of 
constitutional monarchy have been associated with thé name 
of a Prince who represents an ancient and glorious dynasty. 
“ Such having been the causes and the concomitant cir- 
“cumstances of the revolution in Italy, her Majesty’s 
“ Government can see no sufficient ground for the severe 
* censure with which Austria, France, Prussia, and Russia 
“have visited the acts of the King of Sardinia. Her 
“ Majesty’s Government will turn their eyes rather to the 
“ ovatifying prospect of a people building up the edifice of 
* their liberties, and consolidating the work of their inde- 
“ pendence, amid the sympathies and good wishes of 
“ Europe. Tam, &c. 

(Signed) “« J. Russet” (y). 
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(y) Ann, Reg. 1860, p. 294, Pub. Doc. 
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“ Placuit gentibus ” (z) then, both in theory and practice, 
to recognise, after the lapse of a reasonable period of time, 
new States that have, de facto, achieved an independent 
existence, whether the original mother countries have or have 
not acquiesced in this order of things (a). 

It has been said that to refuse Recognition, while the 
issue is at all doubtful, or the conflict not wholly abandoned, 
is not an offence against the Law of Nations (4); at the 
same time it may often border upon an injury, as may the 
recalling of an ambassador, which is yet by itself no casus 
belli. 

XXI. Itis wellremarked by Hegel, that when Napoleon, 
before the Peace of Campoformio, said, “ The French 
“ Republic no more needs recognition than the sun requires 
“to be recognised,” he expressed in these words nothing 
more than the strength of the existing fact, which carried 
with it a practical recognition, whether expressed in language 
or not (c). 

XXII. Nevertheless, Recognition is a right which other 
States are under an obligation to render in such a case, 
for various reasons; and amongst others this reason should 
be mentioned, namely, that the effect of non-Recognition 
places the subjects of the revolted province in a very disad- 
vantageous position, with respect to the municipal tribunals 
of other countries. It is a firmly established doctrine ot 
British and North American jurisprudence, to say nothing 
of the law of other countries, that it belongs exclusively to 
Governments to recognise new States; and that until such 
Recognition, cither by the Government of the country in 
whose tribunals a suit is brought, or by the Government 





(2) See vol. i. p. 40. 

(a) Papers relative to the Affairs of Greece. Published in London, 1835. 

(6) Oppenheim, p. 213, See also a careful and elaborate note by Mr. 
Dana fo his edition of Wheaton, s, 27, n. 16, on the practice of the 
United States in this matter. ‘ 

(¢) Hegel, Naturrecht und Staatswissenschaft. Werke, b viii. 3, 331 
(0d. Berlin, 1840). 
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to which the new State belonged, Courts of Justice are 
bound to consider the ancient state of things as remaining 
unaltered. : 

Thus, in The City of Berne in Switzerland vy. The Bank 
of England, it was decided that a Judicial Court cannot 
take notice of a foreign Government not acknowledged by the 
Government of the country in which that Court sits, and the 
the fact of acknowledgment is matter of public notoriety (d); 
and in Dolder v. The Bank of England, the Court refused 
to order dividends, veceived before the bill filed, of stock 
purchased by the old Government of Switzerland, to be 
paid into Court by the trustees, on the application of the 
present Government, without having the Attorney-General 
a party (e). 

In the case of Thompson v. Powles, it appeared that a 
revolted edlony of Spain, not recognised as an independent 
State by Great Britain, executed bonds at six per cent. 
interest, as securities fora loan. P., acting in collusion with 
B., a holder of the bonds in England, by falsely representing 
that he had purchased some of them, induced the plaintiff to 
become a purchaser ; and it was held, on demurrer, that the 
bonds were not usurious, as it did not appear, by the bill, 
that the contract for the loan was made, or the amount of 
it to be paid in this country; that P. and B. would have 
been answerable to the plaintiff for losses sustained upon 
his purchase ; but that, as the original contract was made 
with a Government not acknowledged by Great Britain, the 
Court could not relieve him (f). 

In Taylor vy. Barclay (g), it also appeared that, to pre- 
vent a demurrer to a bill, it was falsely alleged in it that a 
revolted colony of Spain had been recognised by Great 
Britain as an independent State; the Court held itself bound 
to know, judicially, that the allegation is false, and not to 
give it the intended effect. 





(d) 9 Vesey Rep. p. 347, (f) 2 Simon Rep. 104. 
(e) 10 Vesey, 352; 11 Vesey, 283. (gy) Db, 213. 
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s 
In the case of The Charkieh (h) the status of the Khedive 
of Egypt was in question before the English High Court of 
Admiralty, and the Court referred to the Government to 
know whether her Majesty accorded any and what recog- 
nition to the Khedive. 

So in the case of the The Manilla, ports and places of St. 
Domingo, not in possession of the French, were excepted 
out of the general character of the island as an enemy’s 
colony, since the Orders in Council had recognised them as 
open to British trade (7). 

In the more recent case of The United States of America 
v. Wagner (j), it was holden by the Court of Appeal in 
Chancery, reversing the judgment of Vice-Chancellor Wood, 
that a foreign sovereign State adopting the republican form 
of government, and recognised by the Government of her 
Majesty, can sue in the Courts of her Majesty in its own 
name so recognised. 

. In the United States of North America a similar doctrine 
has been holden. It has been laid down by their Courts 
that it is the exclusive right of Governments to acknowledge 
new States arising in the revolutions of the world; and 
until such Recognition by their Government, or by that to 
which the new State previously belonged, the judicial pre- 
sumption must be that the ancient order of things remains 
unchanged (4) ; therefore, when a civil war rages in a foreign 
nation, one part of which separates itself from the old esta- 
blished Government, and erects itself into a distinct Govern- 
ment, the Courts of the Union must view such newly con- 
stituted Government as it is viewed by the legislative and 
executive departments of the Government of the United 
States (2). 


(h) Law Rep. 4 Adm. and Eccl, pp, 65, 86. 

(t) The Manilla, 1 Edwards Adm. Rep. 1. 

The Manilla, 2 Dodson, 363. 

Yrisarri v, Clement, 3 Bing. 482. 

Gj) Law Rep. 2 Ch. App. 582. 

(A) Gelston v. Hoyt, 3 Wheaton (Americ.) Rep. p. 324. 
@ The United States y. Palmer, tb. p. 634. 
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XXIII. 3. The third instance, viz. the case of the Go- 
vernor of an independent State assuming a new title, and 
claiming the Recognition of it, remains to be considered, 

It is unquestionably competent. to every sovereign ruler 
to assume any title of dignity or authority, which it may 
please him to adopt, or the nation to confer upon him, 
Formerly, indeed, the German Emperors claimed to be 
considered, in their alleged capacity of successors of the 
Roman Emperors, as universal sovereigns and chiefs of 
the Christian world, and to enjoy exclusively the title of 
“ Majesty ” (m). : 

Even towards the end of the fifteenth century, after this 
extravagant pretension had ceased, they still for some time 
claimed to be considered as the first among the crowned 
heads, then admitted to be their equals. But Napoleon 
attempted in vain to clothe the title of Emperor with the 
character of a higher class of sovereignty than that of simple 
monarchy. All the European kingdoms have long ago 
determined that the Crown is Imperial in every country 
where the ruler is a king, 

The Emperors of Germany were not without a rival to 
their pretensions when these were at their highest; for till 
the beginning of the sixteenth century the Popes arrogated 
to themselves the right of conferring all distinctions of title 





Rose y. Himely, 4 Cranch (Americ.) Rep, 241, 
Oppenhern, pp. 21 . 
Wheaton's Elem. pp. 98-99, 

See also Debate on Foreign Enlistment Bill, June Weth, 1819,—Hansara, 
Parl. Deb, vol. xii, especially Speeches of Sir J. Mackintosh and Mr. 
Canning. 

(in) Duck, de Usu et Auctoritate Juris Civils, who wrote in the time 
of Charles L, combats this pretension. 

Vattel, 1. ii. ¢. iii. 8, 84. 

Schmalz, c. 36, 8, 18, 

Saalfeld, p. 182. 

Heffter, p. BS, c. vies 29, 

Mably, ti. p. 218. 

Kiithey 107_1]2. 
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and rank upon the rulers of all the kingdoms of the 
earth (x). 

XXIV. But although rulers may assume what titles they 
please, there lies no obligation upon other States to recognise 
any changes in the accustomed forms and appellations, which 
usage and convenience haye hitherto sanctioned (0). Never- 
theless comity and the reason of the thing would induce 
other rulers to grant such Recognition (p), except in the 
following instances :-— 

1, Where the new title assumed is in opposition to or 
derogation from existing rights or pretensions of the rulers 
of other States (q). 

2, Where it introduces new obligations by way of con- 
cession, or otherwise, with respect to other States. 

3. Where it tends to lower the dignity and degrade the 
character of the title already borne by the rulers of other 
States (7). 

These objections, and especially the last, apply only to the 
novel assumption of a title: for if its assumption has been 
sanctioned by time and usage, however inapt and ridiculous, 
it cannot be lawfully refused by other nations (s). 

XXV. As the object for which a ruler or a nation assumes 
a new title would be practically defeated, unless it obtained 
the sanction of other Powers, it has been the usual practice 
to obtain the promise of their Recognition beforehand, either 
by private Recognition or public Treaty. 

Frederic I., King of Prussia, obtained the consent of the 
Emperor of Germany before he assumed the royal title in 
1700—-a title afterwards formally recognised by every Euro- 
pean State (¢), though not by the Pope till 1786 (x). The . 





tn) Saalfeld, p. 37,8. 18. (0) Martens, s, 128. 
Vattel, 1. ii. ¢. iii. s. 45. Saalfeld, 37. 

Heffter, 1B, 29, n. 4, 

(p) Schmalz, p. 188, (q) Mably, i. 213, ii, 157. 
(r) Vattel, Lii. c. iii, 3. 44. (s) Vattel, ib. 

Heffter, 1 B. 29, 


(t) Martens, 1. iv. c, 2s, 128, De la Reconnaissance det Titres et 
Dignités, 0. b, (uw) Kliiber, 107, n. ¢ 
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present successor of Frederic, in January 1871, accepted and 
assumed the title of Emperor of Germany. 

The Czar, Peter the Great, obtained the Recognition of 
his title as Emperor, first by private negotiation and then 
by solemn provisions of treaty; as, for instance, by treaty 
with the Porte in 1739, with Great Britain in 1742 (x); the 
latter Power, however, expressly stipulating that by such 
Recognition it intended to convey no pre-eminence what- 
soever over herself. 

But Great Britain had already recognised the title de facto 
and Prussia never made any difficulty about doing so; 
Sweden recognised it in 1723, Venice in 1726, Denmark 
in 1732, Charles VII., Emperor of Germany, in 1744; 
Francis L, in 1748, and also the Russian Empire. Poland 
did not recognise it till 1764, and then under conditions 
that the Empress Catherine II. should lay no claim to Red 
Russia. 

In 1745 this matter assumed a shape which afterwards 
led to a curions diplomatic negotiation, for France and 
Spain in that year refused to recognise the title, without 
obtaining a pledge, in the shape of littere reversales (ré- 


(2) Martens, ih. 

Ompteda, t. ii. p. 508 

“Weilen Thro Britannische Majest. Ihro Kayserlichen Maj. von allen 
Reussen einen distinguirten Beweis Ihrer Freundschaft und Tochach- 
tung zu geben wiinschen, so wollen dieselben hiermit, durch den gegen- 
wiartigen separirten Artikel, Sr. Kaysexl. Majest. von allen Reussen 
mehrmahls geitussertem Verlangen gemiss, Ihro und Ihrer Nachfolger 
auf dem Kayserlichen Russischen Thron Kayserwiirde erkennen, und 
denenselben den Titel davon zugestehen; jedoch mit dieser ausdriick- 
lichen Bedingung, dass Ibvo Kayser. Majest. aller Reussen und Dero 
Nachfolger niemahlen, wegen dieser Wiirde und dieses Titels, einigen 
Vorzug oder Vorrang, auf welche Art es seyn mag, fordern sollen, und 
dass diese Anerkennung weder jetzt noch kiinftig die geringste Veriin- 
derung in dem Ceremoniel, das bisher in Ansehung des Rangs unter den 
Ministris besagter Ihrer Kayserl. und Britannischen Majest. oder sonst 
auf irgend eine Art, sowohl an Ihron eigenen Hifen, als an andern, wo 
Sie, respective, Ministros haben, beobachtet worden ist, nach sich ziehen 
soll." —Fadus inter Russiam et Magnam Britanniam, a. 1742 (Separirter 
2). Wenek, Cod. Jur. Gent. tom. i. pv. 670-1. 
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versales) that the Recognition should not carry with it any 
change in the accustomed ceremonials of the Courts. Spain 
obtained the réversale; but France had not succeeded in 
obtaining it as late as 1762, when she in consequence re- 
fused Peter III. the title of Emperor: it was at last 
obtained by her, but again questioned, at the succession of 
Catherine II. a few months afterwards; but the matter was 
finally adjusted (y). 

XXVI. The title of Emperor of the French, adopted by 
the First Napoleon in 1804, was recognised by every State 
in Europe except Great Britain. 

At the dissolution of the German Empire, in 1806, the 
title of Emperor of Austria was universally recognised. 
One of the consequences of the Confederation of! the Rhine 
was the assumption of new titles by old Potentates. The 
ancient Electors of Bavaria, Saxony, and Wiirtemberg 
became Kings; the ancient Elector of Baden and the 
Landgrave of Hesse-Darmstadt became Grand Dukes; and 
the Prince of Nassau a Duke: all which titles were recog- 
nised by the Treaties of Paris (1814) and of Vienna (1815). 
‘Among the Recognitions of new titles at the Congress of 
Vienna were,—the ancient Elector was recognised as King 
of Hanover (z), and the Dukes of Mecklenburg, Weimar, 
and Oldenburg (a) as Grand Dukes; the Emperor of 
Russia as, King of Poland (2). Very recently the titles of 
Napoleon the Third, Emperor of the French, of the King of 
Greece, of the King of Italy, of the Emperor of Germany, 
and of the King of Roumania have been recognised. 

On the other hand, the five Great Powers, assembled at 
the Congress of Aix-la-Chapelle in 1818, unanimously 
resolved to refuse the Recognition of a new title of King, 
which the Elector of Hesse at that time had indicated his 
intention to adopt; grounding such refusal, among other 





. 
(y) Martens, Causes céleb. t. ii, p. 89—Cause deuxitme, 
Pie ee ean: (a\ Art. xxvii, xxx XXXL 
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reasons, upon the consideration that the title adopted by a 
ruler was not a question of mere etiquette, but was a fact 
connected with important political relations (e). 

In making this refussl, they were at least supported by the 
express authority of Vattel (d), who observes, “Comme il 
“serait ridicule 4 un petit prince de prendre le nom de roi 
“et de se faire donner de la majesté, les nations étrangéres, 
“en se refusant 4 cette fantaisie, ne feront ricn que de 
“ conforme & la raison et 4 leurs devoirs.” 





(c) “Protocole séparé. Séance du 11 octobre 1818, entre les cing 
puissances :— 

“La conférence aiant été informée de Vintention de Son Alt, Roiale 
Flecteur de Hesse, de prendre le titre de Roi, et aiant pris connaissance 
des lettres adressées par ce prince aux souverains pour obtenir leur con- 
sentement @ cette démarche : 

“Les Ministres des cing Cabinets réunis & Aix.-l.-Oh., prenant en consi- 
dération que le but de leur réunion est celui de consolider I'ordre actuel 
des choses, et non pas de erger de nouvelles combinaisons, considérant 
de pius que le titre porté par un souyerain n'est pas un objet de simple 
6tiquette mais un fait tenant & des rapports essentiels et a d’importantes 
questions politiques, sont d'avis, qu’en leur qualité collective ils ne 
sauraient prononcer sur cette demande; pris séparément les Cabinets 
déclarent, qu’attendu que la demande de $. A. R. Electeur de Hesse n'est 
justifise par aucun motif setisfaisant, il n’y a rien qui puisse les engager 
ay accéder. 

“Tes Cabinets prennent en méme tems Yengagement de ne recon- 
naitre A lavenir aucun changemeut ni dans Jes titres des souverains ni dans 
ceux des prineos de leurs maisons sans en étre préalablement convenus 
entre eux, 

“Tis maintiennent ce qui a été statué & cet égard jusqu'ici par des 
actos formele. Les cing Cabinets appliquent explicitement cette derniére 
réserve au titre d’Altesse Roiale, qu’ils n'admettront désormais que pour 
les chefs des maisons granducales, I"Electeur de Hesse y compris, et pour 
leurs héritiers présomptifs.” 

(Signed) “ Merrrernicu, Ricuerrev, Castimreacn, 
WELLINGTON, HARDENBERG, Brrnstorrr, Nxs- 
SELRODE, Caro D'IstRia ” 
—Traité de Diplomatie, t. i. p.357. Comte de Garden Meisel, Cours de 
Stile diplomat. : Dvesd. 1824, t. ii. p. 593; referred to by Heffter, 1B. 
s. 29. p, 54, : 
(@) L. ii. iii, s, 44, 
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CHAPTER y. 


RIGHT TO EXTERNAL MARKS OF HONOUR AND RESPECT, 


XXVII. Tuene is a natural Equality among States as 
among Individuals; and itis as repugnant to the nature of 
a State as of a Person to be in a condition of servitude to 
the will of another (a). 

This natural Equality of States is the necessary com- 
panion of their Independence—that primitive cardinal right, 
upon which the science of International Law is mainly 
built. 

States, considered absolutely and apart from their con- 
dition as & member of the great society of nations, are 
entitled to the full enjoyment of a free moral individual 
personality—when considered practically and with relation 
to that society, they are entitled, in their intercourse with 
other States, to all the rights incident to a natural Equa- 
lity (0), 

No other State is entitled to encroach upon this Equality 





(a) Martens, t. i, s. 125, ¢. ii, 

Vattel, 1. ii. c. iii, De la dignité et de Végalité des Nations, de leurs 
titres et autres marques Chonneur, 

Tb. 1. i.e. xxv. s. 191, De la gloire d'une nation, 

Wheaton's Elem. i. c. iii. 

Kliber, Recht der Gleichheit. Erster Theil, drittes Kapitel. 

Giinther, i, 266. 

Heffter, ss. 34, 108, 31. 

Mackintosh, Miscellaneous Works, vol. iii. p. 468, 

(3) Martens expresses the principle upon which this right is founded 
clearly and foreibly :—“ Une nation, quelque puissante qu'elle puisse étre, 
west pas en droit d’exiger de l'autre des démonstrations positives d’honneur, 
moins encore des préférences, quoique toutes soient autorisées & sousidérer 
comme /ésion des démonstrations positives de mépris et des actes contraires 
a leur honneur,—Dr, des Gens, s, 125. 
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by arrogating to itself peculiar privileges or prerogatives, as 
to the manner of their mutual intercourse. 

The relation of natural Equality is, in its character, es- 
sential, and incapable of being affected by any accidental 
attributes of another State, such as its greater. extent of 
territory, the larger number of its inhabitants, the superiority 
of its resources, the form of its constitution, the title of its 
executive, or the remoter antiquity of its origin. All privi- 
leges claimed upon these or similar pretexts, are, for so much, 
derogations from the natural Equality of other States. 

It is impossible to foresee how soon any departure from 
this rule may injuriously affect the liberty and independence 
of the State which submits to it. Hence the real value of 
those external marks of honour and respect, so, carefully 
embodied in the ceremonies and etiquette of nations, but 
which have been, it must be confessed, often carried to an 
extent in which a sober regard for the true end was lost in 
an idle unreflecting attachment to the means, or under 
pretence of which the unlawful object of fostering ambition 
has been substituted for the lawful object of securing in- 
dependence. 

Nevertheless, it has been said with equal truth and beauty, 
—‘ The king’s honour is that of his people. Their real 
“honour and real interest are the same. A clear, un- 
“ blemished character comprehends not only the integrity 
“ that will not offer, but the spirit that will not submit to 
“ an injury ; and whether it belongs to an individual, or to 
“a community, it is the foundation of peace, of indepen- 
“dence and of safety. Private credit is wealth ; public 
“honour is security. The feather that adorns the royal 
“bird supports his flight; strip him of his plumage, and 
“ you fix him to the carth” (c), “ A wrgng done ” (said the 
high authority of Sir James Mackintosh) “ to the humblest 
es British subject, an insult offered to the British flag flying 

_“ on the slightest skiff, is, if unrepaired, a dishonour to the 





(e) Letters of Frunzvus. xii. 
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“ British nation ”(d). And in the sober language of Vattel ; 
« Puisque la gloire d’une nation est un bien trés réel, elle 
est en droit de la défendre, tout comme ses autres avan- 
“tages. Celui qui attaque sa gloire lui fait injure; elle est 
* fondée & exiger de lui-méme, par la force des armes, une 
“ juste réparation. On ne peut done condamner les mesures 
“ que prennent quelquefois les souverains, pour maintenir 
“ ou pour venger la dignité de leurs couronnes. Elles sont 
“ également justes et nécessaires. Lorsqu’elles ne pro- 
“ eédent point de prétentions trop hautes, les attribuer 4 un 
“ vain orgueil, c’est ignorer grossiérement l’art de régner, et 
“ mépriser l'un des plus fermés appuis de la grandeur et de 
“Ja sireté d’un état” (e). 

This end, therefore, is always to be kept in view—namely 
that the honour of a nation is an outwork of the citadel of 
its independence (f ). Independently, however, of this con- 
sideration, every State, like every individual, has a sub- 
stantive right to maintain and preserve its reputation. 

XXVIII. Perhaps this right will obtain its best general 
exposition froma consideration of the acts which have been 
treated as an invasion of it—of wrongs done with respect to 
it, They seem to admit of the following classification :—1, 
Insults offered to the Head or Executive Power of a State, 
through the official organs of another State. 2. Through 
the acts of a subject of another State. 

XXIX. Among the first class are to be reckoned in- 
jurious and insulting proclamations put forth by the Govern- 
ment ofa country, or by its representative abroad. Among 
the second, libels published by private subjects upon the 
Executive Power of another State. Insults offered by 
individual subjects of another State, not recognised by, or, 





= 


(d) Speech on the recognition of the Spanish American States, vol. iii, 
p. 468. 

(e) Vhttel, li. c. xv. s. 191, 

(f) “ Ohaque état a droit au respect de sa personnalité moralg et juri- 
dique: il a done un droit ct un honneur. Liatteinte portée 4 Yhonneur 
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if need be from any peculiarity in the circumstances, dis- 
avowed by the State of which he isamember, can, generally 
speaking, be scarcely held to justify an International com- 
plaint; but in our own country, and at no very distant 
period, as has been already stated, the Crown has prosecuted 
subjects guilty of libelling Sovereigns with whom it was in 
amity (g); and it is the bounder duty of every.State 
to make reparation for injuries inflicted upon the ambas- 
sador of any foreign Power residing at its Court. 

International Law forbids a libel upon a State, for the 
same reason that Municipal Law forbids a libel upon an 
Individual. The Individual is injured thereby in his social 

' rights, in his relation to other individuals: the State, which 
has been recognised as a member of the society of societies, 
is also injured thereby in its relation to other societies, 

But in the latter, as well as the former case, this right is 
not invaded by a free discussion of, and criticism upon, the 
external acts of the State or the Individual. A State has 
no cause of complaint if she has the same protection as an 
Individual. The Courts of Justice are open in both cases 
for the vindication of the offended party, and the reparation 
of the injury; but in neither case can the acts of the wrong- 
doer be exempted from the free censure of an independent 
judgment, and it is nobly said by Heffter, “ When shall 
« Falsehood cease, if it be allowed to” usurp the place of 
“ Truth among those who carry on the History of the 
world ? ” (h). . : 

Here, as in other instances, the doctrine of the Roman 
Law (i) is perfectly applicable to States: “Eum, qui 





(g) Vide ante, vol. i. pp. 525, 526—Prosecutions for libelling the 
Emperors of Russia and France ; and vide Regina v. Most, Law Reports, 
7Q.B. D. p. 244: a, case decided this year (1881), where a German resident 
in England was tried for and convicted of inciting persons to the assagai~ 
nation of foreign sovereigns. 


(A) Heffter, ss, 31,111; atid see authorities cited at the beginning of 
this Chapter. 


(2) Inst.iv. 4, Cod. ix, 35, Dig. xlvii. 10. De injuriis et Samosis 
dbellia. 
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“ nocentem infamavit, nop esse bonum et xquum ob eam 


rem condemnari; peccata enim, nocentium fota esse et 

oportere et expedire” (7); and again, “si non convicif 

consilio te aliquid injuriosum dixisse probare potes, fides 

veri a calumnia te defendit ” (2). : 
XXX. A State may confer on its Governors any title of ° 
dignity it pleases (2), and when this title has been used “and 
recognised, it will not allow another State to communicate 
with it by any other morte of address (m). The general re- 
marks of Vattel on this pofnt, and the particular instance of 
Prussia by which he supports them, are well deserving of at- 
tention :—# Les titres, les honneurs ne décident de rien, il 
“est. vrai;. vains noms, vaines cérémonies, quand ils sont 
“ mal placés; mais qui ne sait combien ils influent dans les 
 pensées des hommes? est done ici une affaire plus sé- 
“rieuse qu'elle ne le parait au premier coup deil. La 
“nation doit prendre garde de ne point s’abaisser elle-méme 
“devant les autres peuples, de ne point avilir son ton- 
“ ducteur par un titre trop bas: elle doit se garder plus en- 

. “core de lui enfler le coeur par un vain nom, par des hon- 
“neurs démesurés, de lui faire naitre la pensée de s’arroger 
“ sur elle un pouyoir qui y réponde ; ou d’acquérir, par d'ing 
“ justes conquétes, une puissance proportionnée. D’un autre 
“ o6té, un titre relevé peut engager le conducteur a soutenir 
‘avec plus de fermeté la dignitédela nation. Les conjonc- 
“ tures déterminent la prudence, et elle garde en toutes choses 
“une juste mesure. La royauté, dit un auteur respectable, 
“et qui peut en étre cru sur la matidre, Ja royauté tira la 
“ maison de Brandebourg de ce joug de servitude on la maison 
“ d Autriche tenait alors tous les princes @ Allemagne. C’était 
“ une amorce que Frédéric I* jetait & toufe sa postérité, et par 
© laquelle il semblait lui dire, « Je vous ai acquis un titre, rendezs 
“ vous-en digne ; jai jeté les fondements de votre grandeur, c'est 
“ d vous @achever Pouvrage’” (n). its 


6 


“ 


“ 


“ 





(J) Dig. xlvii. 10, 18, (4) Cod. ix, 85, 5. 
()_Vattel, 1. i. c. iii. ss, 41, 42,48, and note. 
(m) Martens, Droit des Gens, s, 125. (n) Vattel, 1, ii. c. iii. s, 41, 
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This matter has already undergone some discussion in the 
preceding Chapter. 

XXXI. Any injury done or insult offered to the outward 
insignia of a State’s personality are violations of the Right of 
which we are treating (0); for instance, counterfeiting the 


” coin, debasing its value by alloy (~), usurping the heraldic 


arms, as Mary Queen of Scots did those of the Queen of 
England ; assuming the title, as the British Kings, long after 
all pretext for it had ceased, injuriously continued to assume 
the title, of King of France (¢). Last, though by no means 
least, insults offered to the flag, the emblem of the national 
life, are all invasions of the Right to Honour and Respect 
for which satisfaction may be demanded and reparation ought 
to be made. The sensitiveness of all nations to any insult 
offered to their flag has always been very tender; such an 
indignity has always called for speedy atonement and full 
reparation. 

In 1784, the Emperor of Austria attempted, in violation 
of the existing law, to open the navigation of the Scheldt; 
and sent a brig, bearing the Imperial Flag, from Ostend to 
Antwerp, with orders to ascend that river. The ship refusing 
to go back tosca when ordered to do so by the commander of 
a Dutch ship of war, was fired upon and compelled to anchor. 
The Emperor withdrew his ambassador from Holland, “ devant 
« considérer Vinsulte faite & son pavillon comme une déclara- 
“ tion de guerre” (r), and demanded “ une satisfaction écla- 
“tante.” The Dutch made an ample apology for this 
alleged insult (s), though it does not seem that under the 
circumstances any apology was fairly due. 

When in 1849 (4), Austria stated the grievances which had 





(0) Bluntschli, s. 82. 
(p) Vattel, 1. i. c. x. 8, 108, “Des principes que nous venons 
d’établir, il est aisé de conclure, que si une nation contrefait 1a monnaie 
@une autre, ou si elle soutlre et protége les faus-monnayeurs qui osent 
Lentreprendre, elle lui fait injure.” * 

(q) George IIT. first discontinued it. 

(r) Martens, Causes célebres, t. ii. p. 242. 

(8) Ib, 270, 271. (@) Ann, Reg. 1849, p. 286, 
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induced her to withdraw her ambassador from Rome, she 
enumerated among them that “the Austrian flag and the 
“arms of the Empire on the palace of our ambassador at 
«© Rome were insulted and torn down; and although the Holy 
“ Father himself condescended to express to the ambassador 
“his deep concern at this gross violation of International 
“ Rights, yet: his government was overawed by the licen- 
“ tiousness of faction, and unable to make reparation for the 
“injury which was done.” 

The flag and the arms were, on the restoration of the 
Pope, put up again with due honvurs on the part of the 
Roman authorities. 

XXXII. “ Ut belli occasio evitetur tractandum quoque 
“ quando et quorum navibus prestanda sit reverentia” (4), is 
the language with which the great Dutch jurist opens the once 
much-vexed subject of Maritime Ceremonials: his reason 
for discussing a subject, upon which his authority is per- 
haps the greatest, being, that war may be prevented, into the 
horrors of which his own country had more than once been 
plunged by disputes upon this point of International honour. 

Maritime ceremonials, in time of peace, are either—1, 
Recognition of Sovereignty ; or, 2, Marks of conventional 
courtesy or comity; these acts of comity, like all others (as 
has been already observed), sometimes assuming, through the 
force of treaty or long usage, the character of positive law, 

They are paid to ships of war; to ports, fortifications, 
harbours ; to Sovereigns, or the Representatives of Sove- 
reigns ; independent States, monarchical or republican. 

They consist in striking the flag (supparum et summi 
aplustris submissio—salut du pavillon—das Flaggenstrei- 
chen) lowering top-sails and striking flag; lowering the 





(u) Bynkershock, De Dominio Maris, cc. ii.,iv. Quest, Jur. Publ. 1 ii, 
c.xxi, This is the leading authority upon this subject. 

Patiel, 1. ii. c. iv. 88.” 

‘Martens, ss. 158, 163. 

Khiber, ss, 117-122. ° 
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sails (velorum demissio—salut des voiles—das Segelstreichen), 
firing a certain number (2) of guns (salut du canon—Lisung 
der Canonen). 

X XXIII. 1. Maritime ceremonials can only be claimed 
as Recognitions of Sovereignty where the sea is subject to the 
sovereign who claims them, that is to say, within cannon- 
shot of the shore, and within those parts of the sea already 
treated of in a former Chapter (y). 

To these should be added, that portion of the sea which is 
actually occupied by a fleet; that portion is, during the 
actual period of the occupation, under the dominion of the 
State represented by the fleet ; as the temporary occupation 
of foreign territory by an army places it for the time under 
the occupatjon of the State which the army represents. 

In the twenty-first chapter of his second book, Questiones 
Juris Publici, Bynkershoek, referring to his former work, 
De Dominio Maris, and the thesis, “ nullum mare exterum 
* nunc esse in cujusquam Principis dominio, cum nullum a 
“ quoquam Principe possideatur,” therein successfully main- 
tained, observes, “ his omnino consequens est, qui imperat 

© mari proximo recte etiam imperare, ut et guemadmodum ibi 
“ salutetur.” 

Thus the Dutch States (A.D. 1690), “ optimojure,” decreed 
that the King of Denmark’s demand with respect to the salu- 
tation of the fortress of Cronenburg should be complied 
with; and, “ ec minus recte,” in 1671 decreed that their 
naval commanders should salute, when they came within 
cannon-shot of a State, according to the manner prescribed 
by that State, whether their salute was or was not returned ; 





(2) The number is generally equal ; Sweden, it is said, alone firing an 
unequal number.— Martens, s. 158 n, The exact number has been often 
the subject of dispute, and has generally been settled with the Barbary 
States by the express provisions of Treaty: ¢.g., Spain and ‘Tripoli (1784), 
Great Britain and Tripoli (1694 and 1746), United States of North 
America and Tripoli (1305), Great Britain and Tunis (174€~-1761), 
Holland and Tripoli (1728), France and Tripoli (1793), France and 
Moroeco (1767) 


ar ae 
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“ quemque enim esse dominum in suo imperio et quemquam 
“ advenam ibi subditum ” (z). 

The order of Philip JI. (A.D. 1563), that the flag bearing 
the Imperial arms should not be lowered in any foreign port, 
and the act of the French ship which passed the Genoese 
citadel in 1691 without saluting, were both, according to 
Bynkershoek, violations of International Law. 

XXXIV. 2. Maritime ceremonials in the open sea, or 
in any other places than those subject to the dominion of a 
State, must depend upon Comity, or mutual ayreement. 
Zouch (a), with that correct opinion upon the principles of 
International Liaw which distinguished him, applauds the 
decision of the superior French Court which reversed the 
sentence of an inferior Court for condemninga Hamburg 
vessel which had refused to salute a French ship in the 
Spanish seas. Bynkershoek of course sanctions this opinion. 
According to usage (2), however, merchant vessels are 
obliged to salute a vessel of war generally by cannon-shot, 
and also by lowering flag and sails ;—the salute by sails is 
the most usual (c). Ships of war of equal rank are not 





(2) 8.23, ti. Legwn Nauticarum, cited by Bynkershock, tb. 

Martens, 1. iv. ¢. iv. s, 150, note &. “Les instructions des puis- 
sances pour leurs armées nayales jettent le plus grand jour sur leurs 
prétentions & l'égard de ce cérémonial, Sur l’Espagne, voyez les ordon- 
nances de Philippe IV de 1563, dans Abreu y Bertodano, Collection ; de 
Philippe IV de 1664, ibid. p, vii. p. 042; de Carl. If de 1671, ibid. p. i. 
p, 549; sur PAngleterro, Laws of the Admiralty, t. ii. p. 803; sur la 
France, ordonnance de Louis XIV pour les armées navales, 1689, liv. iii, 
tit. i; ordonnance de 1766; lettre circulaire du ministre de la Marine 
aux préfets maritimes sur le salut du canon, du 9 frimaire, an x, Dufriche- 
Fontaine, t. ii. p. 1054; sur le Danemarck, ordonnance de 1748, dans Je 
Mere. hist. et pol. 1748, p. ii, p. 171; sur les Provinces-Unies des Pays- 
Bas, ordonnances de 1671, de 1750, Recueil de Van Placaaten, t. vi. 
p. 867.” 

(a) De Jure Feciali, pt. 2. s. 8 14, p. 182 (ed. Oxon, 1650). Utrum 
quod naute Principis alterius navi bellicee vela non submittent, navis pro 
predd tapi possit ?” 

(6) Kliiber, 3. 122, 2 

Martens, a 159. 

(e) De M. et De C. Inder ernhicatif. Salut de Mer. 
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constrained by custom to salute at all: those of inferior 
ought to salute those of superior rank. A single ship of war 
salutes a fleet or squadron; and an auxiliary squadron 
salutes the principal flect. 

XXXV. By an Ordonnance of the King of the French, 
1831 (July 1), the following rules of Maritime Salute are 
prescribed for French ships of war : 

“Art. II. Toutes les fois qu'un batiment frangais sera 
“ salué par un batiment de guerre étranger, le salut sera 
‘rendu coup pour coup audit bitiment étranger, quels que 
“ soient les grades des officiers commandants, et soit qu’il 
“ait été traité ou non de salut, pourvu toutefois que ce 
“ salut n’excéde pas 21 coups de canon. 

“Art. TZ, Les commandants des batiments de guerre 
“ francais arrivant sur une rade étrangére, se conformeront, 
“ quant aux visites, aux usages généralement recus dans le 
“ pays ov ils se trouveront ” (2). 

XXXVI. The following orders are issued by the British 
Crown to her ships of war, with respect to saluting the flags 
of other Powers at sea. 

** All salutes from ships of war of other nations, either to 
“her Majesty’s forts or ships, are to be returned gun for 
“ gun. 

“A British ship or vessel of war meeting at sea a forcign 
“ ship of war hearing the flag of a flag-officer, or the broad 
“ pendant of a commodore commanding a station or squadron 
and superior in rank to the officer of the British ship or 
vessel, shall salute such foreign flag-officer or commodore 
with the number of .guns to which a British officer of cor- 
responding rank is entitled, upon being assured of receiv- 
ing in return gun for gun: and in the event of the British 
ship meeting with such foreign flag-officer or commodore in 
a foreign port, similar complimentary salutes with such 
“ foreign flag-ship should be observed, if the regulations of 
© the place shall admit thereof” (c). 





“ 


« 


‘ 


“ 


‘ 


“ 





(d) De M. et De C. t. iv. p. 322. 
(e) Extract from Heyulutions relating tu Salutes. 
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XXXVII. The regulations with respect to salutes from 
British ships to British men-of-war, are not strictly of an 
International character ; but these regulations, and those 
relating to Colours, may perhaps be usefully mentioned in 
this place (f). By the laws of the sea, the ancient constitu- 
tion of the Admiralty, and the usage of the realm, it is an 
offence against the King’s prerogative to usurp or wear on 
board any private ship the flags, ensigns, jacks, or pendants 
worn by the ships of the Royal Navy (). 

In consequence of the Union with Ireland, which com- 
menced on January 1, 1801, King George III. issued a 
proclamation of that date, appointing a certain ensign, 
drawn in the margin, to be carried by all merchantmen of 
the United Kingdom, and prohibiting the use of any other 
ensign in such ships; and also prohibiting ‘them from 
wearing the Union Jack, or any pendants or colours usually 
worn by the King’s ships, without a special warrant from 
the Crown or the Admiralty, Under this proclamation, 
the hoisting or wearing of such colours is a contempt of the 
Crown, and punishableas such by the Court of Admiralty (4). 

In 1833, William Benson, master of the merchant steam- 
ship Lord of the Isles, was found guilty of contempt in 
wearing illegal colours; he having in or near the river Douro 
hoisted at the main peak a red pendant, which Captain Bel- 
cher of his Majesty’s ship 2txa came on board and seized. 
For this offence of wearing colours used by his Majesty’s 
ships, the penalty of 50/. was inflicted, the Court having no 
power to mitigate the fine (2), 





a “ 

(f) The following remarks are extracted from The Law relating to 
Officers of the Navy (by Prendergast), part ii. p. 449, 

(g) Life uf Sir Leoline Jenkins, i. 97. 

(A) The Mineroa, 3 C. Rob. Adm. Rep. p. 34. 

(i) The King, in his Office of Admiralty, v. Miller, 1 Haggard Adm. 
Rep. p. 197. 

The King v. Benson, 8 ib, 96, 

The last.cases have been The Queen, in her Office of Admiralty v. James 
N. Forbes, master of merclaut vessel Lightning, for wearing illegal colours 
(7th March, 1855); and The Queen v, Ewen, 2 Jur. N. 8454, It 
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A penalty not exceeding 500/. is now annexed to this 
offence. The statute 17 & 18 Vict. ¢. 104, The Merchant 
Shipping Act, 1854, s. 105, enacts : ; 

“ If any colours usually worn by her Majesty’s ships, or 
“any colours resembling those of her Majesty, or any dis- 
“ tinctive National colours, except the Red Ensign usually 
“worn by merchant ships, or except the Union Jack with 
a White Border, or if the pendant usually carried by her 
Majesty’s ships, or any pendant in any wise resembling 
such pendant, are, or is hoisted on board any ship or boat 
“ belonging to any subject of her Majesty, without warrant 
“for so doing from her Majesty or from the Admiralty, 
“ the master of such ship or boat, or the owner thereof, ifon 
“ board the same, and every other person hoisting or joining 
“ or assisting in hoisting the same, shall for every such offence 
“incur a penalty not excecding Five Hundred Pounds; and 
“ it shall be lawful for any officer on full pay in the military 
“or naval service of her Majesty, or any British officer of 
* the Customs, or any British Consular officer, to board any 
such ship or boat, and to take away any such jack, colours, 
or pendant; and such jack, colours, or pendant shall be 
“ forfeited to her Majesty.” 

And according to the instructions issued by the authority 
of the Queen’s Government (/), 

« Tf the Consul is informed that any British vessel hoists 


“ 


“ 


“ 


6“ 


“ 





usually happens that the offending party, on being served with the 
warrant of arrest, memorialises the Board of Adinivalty, expressing con+ 
trition for the offence, and that on payment of the costs incurred, the 
fine is remitted. Tveland, as to all matters of Instance jurisdiction, is 
governed by its own Court of Admiralty ; but neither Ireland nor Seotland 
have any Admiralty Prize jurisdiction, As to former provisions on this 
subject, see— 

3 Geo, IV. e¢. 110, 8. 2 (smuggling, 500/,). 

6 Ib. c, 108, 8. 15 (smuggling, 50/.). 

3¢ 4 IFill. IV. c. 50, c. 53, 8. 9 (smuggling, 50/.). 

4 Ib. c, 18, s, 11 (smuggling, not above 5002.). . 

859 Kiet. c. 87, s. 10, repealed by 17 § 18 Vict. c. 120. 

(J) Proposed by the Board of Trade, approved by Secretary of State for 
Foreign Affairs, 1855, 
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“ improper colours, he will send or goon board, and will seize 
“the colours so hoisted, and will for that purpose order 
“the Master to haul them down and deliver them up to 
* him.” 

It is also a contempt of the Crown, if a British merchant- 
vessel pass a ship of the Royal Navy without striking top- 
sail: and the Court of Admiralty, on complaint of the 
offence, will arrest the master of the merchantman to answer 
for the contempt. An instance of this nature occurred on 
November 4, 1829, when the Court of Admiralty issued a 
warrant of arrest against the master of the schooner Native 
for contempt in passing his Majesty’s ship Semiramis in 
Cork harbour, without striking or lowering her royal, being 
the uppermost sail she was then carrying ” (h). 

XXXVILI. 3, Maritime ceremonials in particular seas, 
as distinguished from the open sea, and from the sea within 
cannon-shot distance from the shore, remain to be con- 
sidered ; such were, in former days, the claims of maritime 
honours of Venice in the Adriatic, of Genoa in the Ligurian, 
of France in another portion of the Mediterranean, and such 
are, at this day, the claims of Denmark with respect to ships 
entering the Baltic, and of Great Britain with respect to 
ships in the narrow seas which surround her coast, 

Bynkershoek (1), it has been already observed, denics 
their claims. He does not object to their being conceded as 
matters of Comity (comiter observari); but he denies, that 
they can be demanded of right (juris), 

The claims of Denmark have been the subject of various 
treaties, the Iast of which was made on January 15, 1829, 
with Russia, The last article of this Treaty refers to a 
protocol signed at Aix-la-Chapelle on November 21, 1818, 
which recommended a general convention upon the subject 
of maritime ceremonials between all the maritime Powers, 
This has never been executed; but the Treaty between 





° 
(k) The King y. Benson, 8 Haggard Adm. Rep. 97, note, 
@) Quest, Jur. Publ. 1, ii. c. xxi. 
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Denmark and Russia provides that the salute of vessels 
of war, “dénué dutilité réelle et généralement tombé en 
“ désuétude parmi Ics nations européennes,” shall undergo 
such modifications as to take away most of the previously ex- 
isting formalities between these two Powers on this subject. 

The Treaties between Great Britain and Holland upon 
the subject of the particular claims of the former to mari- 
time honours in the narrow seas, are those of 1662, 1674 (m), 
1784 (x). 

XXXIX. In the above enumeration are omitted that 
class of injuries which relate to the refusal of that Precedence 
which custom has established among the representatives of 
nations ; the consideration of this class of injuries scems to 
belong more properly to the Chapter on Ambassadors (0) ; 
as it rarely happens that the Governors of a State meet 
together in person, as well as by representatives. Such 
Congresses, however, have taken place. Not to go further 
back than 1814, there have been no less than five Con- 
gresses since that time, at which European Potentates have 
met together in person, 

1. The Congress of Vienna, closed in the month of June 
1815. 

2. The Congress of Aix-la-Chapelle, in 1818. 

3. The Congress of Troppau, in 1820. 

4. The Congress of Laibach, in 1821, 

The motives assigned for these two last were the alleged 
reyulutionary movements in Naples and Piedmont, rendering 
the state of Europe insecure. Upon a similar allegation 

(m) See Sir L. Jenkins's Letters, vol. ii. pp. 699, 700, 702, 708, &c. (some 
before, some after a.v, 1674), relating to striking the ilag. 

Vide ante, vol. i, p. 2 

(nm) By the second article of the ‘Treaty of 1784, it is provided, * A 
Tégard des homimages du pavilion et du salut en mer parles vaisseaux de 
la République vis-a-vis de ceux de 3, M. Britannique, il en sera usé 
respectiyement de la méme maniére qui a été pratiquée avant ‘ie com- 
mencemeit de la guerre qui vient de finir.” 


De M. et De C. i. 823. 
(0) Fide post. 
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with respect to the disturbed state of Spain, a fifth Congress 
was held at Verona, in 1822. 

XL, It is of course competent to States to renounce, 
either tacitly by usage which they have long acquiesced in 
and recognised, or openly by treaty, any portion of the Rights 
incident to their primitive equality. 

As in all conferences some persons must precede others, a 
sense of necessity and a regard for order, and perhaps also a 
voluntary homage to the real position and consequence of 
different States, have introduced, into Europe at least, a 
certain rule and custom, which it is the interest, if not the 
duty, of all States to adhere to(y). At the period when the 
system of ceremonial honours and distinctions began to grow 
up in Europe, the most powerful States were governed by an 
emperor (q), or by a king upon whose head the crown had 
been placed, with all the solemnity and sanctity which 
religious rites could impart. These circumstances conspired 
with the vast actual superiority of their wealth, influence, 
power, to procure for emperors and kings those privileges 
and prerogatives over other States which are universally 
designated as Royal Honours (Honores Regii, Honneurs 
royaux, kinigliche Ehren) (r). 





(p) Martens, 1, iv. c. ii, 8, 26. 

(g) The idee of the paramount snperiority of the Emperors of Germany 
long prevailed in Europ, and is actually combated by our great English 
civilian, Arthur Duck, who wrote in the seventeenth century. It was 
derived from the notion of their being successors, through Charlemagne, 
of the Roman, as distinguished from the Greek Emperor. At the time 
of Charlemagne, Vartel remarks, there was “une idée récente de la 
majesté du véritable empire romain,"—L. ii. c. iii. s. 40. He cites from 
Bodinus, De Republica, 1. i.c.ix. p.m. 139, ‘Lhe observation of Bartolus 
was, that they were heretics who denied that the Emperor was the 
sovereign paramount of the world, Bartolus died in 1356. The notion of 
the real importance attached to the title of Emperor caused many States, 
in the middle ages, to be careful in designating their realms as an 
“ Empire,” aud their crown as “ Imperial.” Great Britain has long spoken 
of her “ Imperial Crown ” in all her public acts. 

Blackstone's Commentaries, vol. i. p. 242. * 

Martens, 8, 127, note 6. 

(r) Vide post, pt. ili. c. i, Rights of Sovereigns. 
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Vattel, though strongly indisposed (s) to allow the ex- 
istence of any prerogative as incident to a monarchical form 
of government, nevertheless observes: ‘Si les traités, ou 
“un usage constant, fondé sur un consentement tacite, ont 
“ marqué les rangs, il faut s'y conformer. Disputer 4 un 
“ prince le rang qui lui est acquis de cette manitre, c'est 
“Jui faire injure, puisque c’est lui donner une marque de 
“ mépris, on violer des engagements qui lui assurent un 
“ doit” (2). 

And in another place (under the head of “ Des égards 
“ mutuels que les souverains se doivent”) he says: “Le 
“ plus grand monarque doit respecter dans tout souverain le 
“earactére ¢minent dont il est revétu. L’indépendance, 
“ V'égalité des Nations, des devoirs réciproques de Phumanité, 
“tout Vinvite 4 marquucr au conducteur, méme dun petit 
“peuple, les égards qui sont dus & la qualité. Le plus 
“ faible Etat est composé d’hommes, aussi bien que le plus 
$6. puissant, et nos deyoirs sont les mémes envers tous ceux 
* qui ne dépendent point de nous. 

“ Mais ce précepte de Ja loi naturelle ne s’étend point au- 
«(lela de ce qui est essentiel aux égards que les Nations 
“indépendantes se doivent les unes aux autres; en un mot, 
de ce qui marque que l’on reconnait un Etat, ou son sou- 
verain, pour ¢tre véritablement indépendant et souverain, 
digne par conséquent de tout ce qui est df A cette qualité. 
« Du reste, un grand monarque étant, comme nous l’avons 


“ 
“ 


“ 


(3) L. ii. c. iii. s, 88—* La forme du gouvernement est naturellement 
strangére & cette question. La dignité, la majesté, réside originairement 
dans te corps del’itat; celle du souverain lui vient de ce qu'il représente 
sa Nation. Etat aurait-il plus ou moins de dignité, selon qu'il sera 
gouverné par un senl ou par plusieurs? Anjourd‘hui les rois s’attribuent 
une supériorité de rang sur les républiques; mais cette prétention u’a 
d’autre appui que la supériorité de leurs forces. Autrefvis la république 
yomaine regardait tous les rois comme bien loin au-dessous delle. 
Les monarques de i'Europe, ne trouvant en leur chemin que de faibles 
républiques, ont dédaigné de les admettre & l'égalité. La république de 
Venise et celle des Provinces-Unies ont obtenu les honneurs des tétes 
couronnées : mais Jeurs ambassadeurs chdent le pas & ceux des rois,” 

(4) Vattel, 1. ii. e. iii. s. 40: vide also s, 46. 
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“ déja fait observer, un personnage trés-important dans la 
“société humaine, il est naturel qu’on lui rende, en tout ce 
“qui n’est que pur cérémonial, sans blesser en aucune 
“ maniére l’égalité des droits des Nations, qu’on lui rende, 
 dis-je, des honneurs auxquels un petit prince ne saurait 
“ prétendre, et celui-ci ne peut refuser au monarque toutes 
“ les déférences qui n’intéressent point son indépendance et 
“ sa souveraineté ” (2). 

XLI. A State, once possessed of certain International 
privileges, retains them, whatever change her internal con- 
stitution may have undergone: Cromwell would not allow 
the slightest mark of honour which had heen paid to the re- 
presentatives of the Monarchy to be omitted towards those 
of the Republic of England. 

In the Treaties between the French Republic (2) and the 
other European Powers, it was expressly stipulated that the 
same ceremonials as to rank and etiquette which had been 
observed before the Revolution should be continued between 
them; and the same rule was observed towards the later 
Republic of France in 1848. 

The Republics of Venice and the United Netherlands 
were always admitted to Royal Honours; though their 
Ambassadors yielded precedence to those of Crowned 
Heads. 

The Republic of Genoa and the Order of Malta were 
never indisputably possessed of this privilege, though the 
former claimed equality with Venice, and precedence over 
Switzerland. 

In later times, Switzerland collectively, not in its indivi- 
dual cantons, the United States of North America, the 
German Confederation (Deutsche Bund) (y), and it is pre- 





({u) Vattel, 1. ii. c. iti. s, 47. 

(2) Treaty, a.0,1797. Campo Formio, art, 23.—Martens. 

(y) Martens, 1. iv. c. iis, 183.—*Tl ne serait pas extraordinaire que 
Js Confédération germanique, reconnue pour étre puissance européenne, 
ne ge crut pas tenue de cdder, dans des oceasiong, le pas & une des tétes 
couronnées, ou méme ne se crut autorisée & prétendre le pas sur ceux de 
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sumed, the Empire of Brazil, have been considered entitled 
to this privilege. 

The Sovereign States of Europe are (z) with respect to 
this matter of etiquette, classified into— 

1, Those who are entitled to Royal Honours. 
2. Those who are not. 

1. It seems to be now an established principle of Inter- 
national etiquette, that the Crowned Heads. of Europe are 
entitled to an equal rank, one having no precedence ( Proedria, 
Protostasia, Précédence, Préséance) over the other. 

XLII. At different periods of history, France, Spain, and 
Russia have laid claim to precedence over other States ; but 
the claim appears never to have been allowed. At the 
Peace of Passarowitz (a) (1718), and in subsequent Treaties, 
that of Belgrade for example in 1738, Austria has coveranted 
with {he Ottoman Porte for a perfect equality of rank, “He 
“ juga seria ducunt in mala,” But as various modes have 
been adopted to avoid the evils growing out of squabbles for 
precedence, sometimes it has been resol\ ed that at Con- 
gresses and meetings cach place shall be considered as the 
first; at other times, ambassadors have signed their names 
in the order of the alphabet. But the easiest expedient 
seems to be the use of the alternut, or alternative. By the 
alternat (b), the rank and place of different States from time 
to time undergoes a change, which is determined by a regular 
order or by lot,—the same State oceupying different places 
in the same ceremonial. 

XLIII. In the signing of Treaties, the usage of the al- 
ternat is generally adopted, it being contrived that each 





ses membres qui ne portent point de couronne dans une autre qualité ; 
cependant jusqu’a présent il n’y a pas encore eu d’occasion de contester sur 
ce point.” F 

(2) Kliiber, s3. 91, 92. 

(a) Giinther, band i. pp. 220, 233, 244. 

Bynkershock, Quest. Jur. Pub. \. ti. c. ix. 

Spain's dispute as to the “pas” with France was settled by ‘the 27th 


article of the Bourbon Fi ‘amily Compact. 
LY Bithe. « 104 
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State shall write its signature in the first plate in the copy 
of the Treaty destined for it. This usage was adopted by 
the Quadruple Alliance at London in 1718, and at the 
Peace of Aix-la-~Chapelle in 1748 (c). 

At the same timé, even this sensible arrangement has 
occasionally been demurred to, protested against, er al- 
together rejected (d). 

Sometimes, as at Utrecht in 1713 and Aix-la-Chapelle in 
1748, each of the contracting parties has delivered to the 
other a copy of the Treaty signed by itself only (e). 

Roman Catholic Sovereigns (f) have yielded precedence 
to the Pope as an acknowledgment of his character as Vicar 
of Christ and Sovereign Pontiff of the Roman Catholic 
Church; with a reservation of their own Right of So- 
vereignty. 

The kingdoms whose Churches are subject to the Patriarch 
of the East, as Russia and Greece; and Great Britain, whose 
Catholic Church has no longer any relations with the Bishop 
of Rome as Patriarch of the West, accord no precedence 
on such ground. Nor does Prussia, nor the minor Pro- 
testant Powers of Germany, nor the Ottoman Empire, ever 
concede such precedence. But while Sovereign of the 
Roman States, the Pope was entitled to the Royal Honours 
mentioned above (g), and probably will be considered as 
still entitled to them by all Roman Catholics, if not also 
by Catholic and Protestant States. In the Italian Statute 
of Papal Guarantees such Honours are expressly conceded 
to the Pope (2). 





(c) The protocols of the Congress of Berlin, 1878, were signed in the 
alphabetical order of the French names of the countries represented. 

(d) Schmauss, i. 1748. 

Ginther, b. i, pp. 220, 234, 238, 247, 274, Portugal in 1763; Treaty 


-of Sardinia in 1748; Treaty of Aix-la-Chapelle; France; Ifungary ; 


Bohemia, 
(0) Giinther, i. 275. (f) Ib. 221. (9) Giinther, ib, s. 94, 
(4) “ Art, 3. Tl Governo Italiano rende al Sommo Pontefice nel terri- 
torio del Regno gli onori sovrani e gli mantiene le preminenzé d’ onore 
riconosciutegli dai sovrani cattolici.” 
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Neither the European States, por States generally, have 
ever bound themselves by agreement or pact to any fixed or 
certain. rule with respect to this question of precedence; 
though attempts have been made to enact a bindiag regula- 
tion-upon the subject. . 

The great ecclesiastical councils, at which sovereigns 
were often present in person or by representative, fur- 
nished a ground for the interferencé of the Pope in this 
matter (7). 

In 1504 Julius IL; promulgated a table of precedence 
for the European States, founded upon a variety of reasons 
now generally acknowledged to be trifling and insufficient. 
This regulation (7), it is said, was never followed, not even 
in the Councils or in the Pope’s chapel, and, it need scarcely 
be said, is wholly without weight or influence upon Inter- 
national Law. The-next attempt (#) wag made by the 
eight European Powers who signed the Treaty of Paris in 
1814, They nominated a Commission for the purpose of 
considering and reporting “des principes A dtablir pour 
“ régler le rang entre les couronnes, et de tout ce qui en 
“ est une conséquenge.” The Commission did suggest a uni- 
form rule (/), whereby all public ministers should be divided 
into three classes of — 


1. Ambassadors or Nuncios. 
2, Envoyés. 
3. Chargés d’ Affaires, 

But great differences and doubts arose respecting this 
classMication at the time, principally with respect to the 
rank which should be assigned to the Great Republics. And 
at the Congress of Aix-la-Chapelle, November 21, 1818, 
at which Austria, Russia, France, Spain, and Great Britain 








@) Giinther, t. i, p. 219, (j) Eliiber, s. 94, 
(hk) Kliiber, s. 94, n. ec. Martens, s. 181. 
Martens, 8.131, n. 6, ©) De M. et De C.t. iii. p. 190, 1. 
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were represented, a certain rule of precedence was agreed 
to by a protocol (m). 

Though the regulation of etiquette was thus oieaed to 
the representatives of the five crowned heads, it appears to 
have been generally adopted as a rule of positive Inter- 
national Law (7). Regulations, adjusting the ceremonials 
for the reception of foreign Ministers, were instituted by the 
United States of North America on the commencement of 
their career as an independent State in 1783 (0). These 
will be mentioned hereafter when the subject of embassies 
is considered, ; 

XLII. The Right we are treating of, flowing as it 
does from the essential equality of nations, extends to the 
subject of the language to be employed in International 
communications (p). No nation has a right to insist that a 
particular language, whether it be its own or that of another 
country, shall be exclusively employed in all communications 
with it. 7 

Until the middle of the eightcenth century the Latin 
language—the medium through which Christianity and Civi- 
lisation have been conveyed to the West—continued to be 
employed as the channel of formal diplomatic intercourse (¢). 
In this universal tongue, which has many recommendations 
as the bond of a common civilisation, are written, among 
others, the Treaties of Nimegucn ; of Ryswick ; of Utrecht, 








({m) Acte final du Congres de Vienne, art. 118, et son Annexe. 

Kliiber's Acten des Wiener Congress, band viii. 8-98, 102 n,, 108 f,; 
band vi. 8. 93 n., 204 f. ‘ 

Martens, Man, Dipl. c. iv. 3. 88. 

(n) Wheaton's Elem. vol. i. p. 262. (0) De M, et De C. t. i p, 264, 

(p) Kuiber, ss, 113-114. 

Wheaton's Elem, pp. 197, 198. 

* Language, the leading principle which unites or separates the artes 
of mankind." Gibbon, vol. viii. ¢. xvii. p. 338. 

(q) Duck, De authoritate et usu Juris Crvilis, p. 150, &e. 

JL, BE, Putman, De usulingue Latine in vita civili causisque maxime 
publicis, cited by Eliiber, n.s., 114. Seo note below, as to Quadruple 
Alliance. 

VOL. IL F 


66 INTERNATIONAL LAW, 


1713; of Baden, 1714; of the Quadruple Alliance of 1718; 
of Vienna, 1725 and 1738 (r). 

The Pope continues to use the Latin language in his 
International acts. 

The aggrandisement of the Spanish monarchy towards 
the end of the fifteenth century appears to have introduced 
for a short time the use of the Castilian tongue as a pretty 
general instrument of International intercourse. Since the 
reign of Louis XIV. the French language was generally 
used as the diplomatic language of Europe, but under a pro- 
test preserving the dignity of other nations (s). So late as 
the year 1790, the Emperor of Austria, Leopold IT., in his 
correspondence with Louis XVI. respecting the invasion of 
the right of the German princes in Alsatia, and the infringe- 
ment thereby of the ‘Treaty of Westphalia, complained that 
the correspondence of the French king was in the French 
language, contrary to the former usage, which required com~ 
munications between Austria and France to be made in the 
Latin language ; the letter of the Emperor was written in 
that language (¢). 

By the 120th article of the final act of the Congress of 
Vienna of 18145 (x) it is stipulated—* La langue frangaise 
“ ayant été exclusivement employée dans toutes les copies 
“du présent Traité, il est reeconnu par les Puissances qui 
“ ont concouru & ect acte, que l'emploi de cette langue ne 
“tirera point 4 conséquence pour l'avenir; de sorte que 
* chaque Puissance se réserve d’adopter dans les négociations 
“et conventions futures la langue dont elle s’est servie 





(r) Schmauss, Corp, Jur, Gent, p. 1555, ccliv. 
(8s) Schmiauss, 1734. 
Peace of Radstadt (A.D, 1714), art. 33. 

» of Aix-la~Chapelle (1748), sep. art. 2. 
Wenck, C. Jur. Gent. ii. 360, 
Alliance between France and Austria, sep. art. 2. 
Treaty between Poland and Prussia, 1773, art. 14. 
(t) Koch, c. XxVi. 
Vheaton’s Hist. p. 347, note. 
(u) Martens, Recueil, &c. t. x. p. 480. 
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“ jusqu’ici dans ses relations diplomatiques, sans que le 
“ Traité actuel puisse étre cité comme exemple contraire 
“ aux usages ¢tablis.” 

In later times, however, and more especially since Mr. 
Canning’s brilliant administration of the foreign affairs of 
Great Britain, States have used their national language in 
their instruments of diplomatic intercourse, accompanying 
them, if necessary, with a translation in the language of the 
State with which they are in correspondence, 

It appears to have been a maxim of the Ottoman Porte to 
regard no Treaty as of perfect obligation untess couched in its 
own language. The European States have avoided what 
‘might be thought a derogatory concession to this whim, by 
taking care that the Treaties with this Power should be 
written in divers languages. 
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CHAPTER VI. 


TREATIES (a). 


XLIV. Tue International obligations arising out of Na- 
tural or Customary Law may receive additions or restraints 
from specific Conveutions or Treaties (6). 

Tt has been already observed, that the consent of Nations 
is in some degree evidenced by the contents of Treaties, and 








(a) Grotius, 1. ii, e. xi, de promissis; c. xii. de contractibus ; ¢. xiii 
de jurejurando ; ¢. xiv. de corum qui summum imperium habent promissis 
et contractibus et juramentis; c. xv, de foederibus et sponsionibus ; ¢, xvi. 
de interpretatione. 

Vattel, \. ii. ¢, xii-xvii. 

Martens, 1, ii. c. ii. 46. 

Khiber, 3, 141, us. w 

Wheaton, Elem. vol. i. p. 38, &e. 

Heffter, ss. 144, 175, 

Fénelon, tom, xxii. pp. 203-4 (ed. 1824). 

(6) “ At nobis accuratins instituenda partitio est, ut primum dicamus 
feedera alia idem constituere, quod juris est naturalis, alia akguid e adjicere.’ 
—Grot.}. ii. e xv. 8. 5, 

“] can scarcely think that Ministers mean to contend that cession 
by Treaty does not give a right to possession, Where are we to look, 
therefore, to ascertain the right of a country to any place or territory, 
but to the last Treaty ? To what would the opposite doctrine lead? 
France might claim Canada, ceded in 1763, or we Tobago, ceded in 1783. 
It might ‘be urged that they took advantage of our “dispute with our 
own Colonies, aud that the Treaty gavenoright. Canada, Jamaica, eyery- 
thing might be questioned. There would ba the power of Europe if these 
doctrines were to be acted on? Every country must continue in a state of 
endless perplecity, armament, and preparation. Bul, happily for mankind, 
a differ ent principle prevails in the Law of Nations. There the last Tri eaty 
gives the right." —Caanrtes James Fox, ‘Speech on the Russien Armament, 
1792. | 

Du défaut de validité de plusieurs Traités diplomatiques conclus récem- 
ment par la France, par E, Clunet, 
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that they constitute an important part of International 
Law (e). 

Treaties ( Traités, Vilhervertriige, Tractate)arethe written 
portion of that Law which binds together the Society of 
States, and they occupy a place in that system, which, in 
some degree, corresponds to the place occupied by statutes 
in the system of the Municipal and Public Law of indepen- 
dent States (). 

Moreover, the Right to enter into lawful Conventions or 
Treaties with other States is as unquestionably inherent in 
every independent Statc, as the right to make lawful co- 
venants is inherent in every individual. 

The contract of the individual, therefore, and the statute 
of the independent State, both furnish analogies for the elu- 
cidation of this branch of our subject. It would be foreign 
to the object of this work to dwell upon the necessity of the 
study of International Treaties to the Historian and the 
Statesman ; but it is proper to observe in this place, first, 
that existing Treaties contain the present Positive Law of 
Nations between the contracting parties; secondly, that 
abrogated Treaties often furnish a necessary means of con- 
struing those which are in force ; while—if due and judicial 
regard be had to the occasion which produced them, the 
subject-matter of their stipulations, the object for which, and 
the epoch during which they were contracted, and the number 
and character of the nations which were parties to then— 
they are also of value as repositories of certain maxims of 
International Law, as records of the consent of nations to 
certain principles as regulating International Intercourse, 
and of the instrumental forms by which International con- 
sent is expressed and ratified (e). Upon a scrupulous fidelity 
in the observation of Treaties, not mercly in their letter but 
in their spirit, obviously depends, under God, the peace of 
the world. Pacta sunt servanda is the pervading maxim of 
International, as it was of Roman jurisprudence (f ). 








= we 
(c) Vide ante, vol. i. p. 4 (d) Warnkénig, Rechtaphilosophie, s, 218, 
(e) Vide ante, vol. i. pp. 46, 54, 68. (f) Dig. ii, 14, 1 pr. 
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The treaty-breaking State is the great enemy of Nations, 
the disturber of their peace, the destroyer of their happiness, 
the obstacle to their progress, the cause—to sum up all 
charges—of the terrible but necessary evil of War (9). 

« Fundamentum justitie est fides, ie. dictorum convento- 
«© pumque constantia et veritas ”(h). To this remark of Cicero 
may be added the maxim which U/pian puts in the form of a 
question : “ Quid tam congruum fidei humane quam qua 
* inter eos placucrunt servare ?” 

A Christian State, even in a.p. 1881, might be edified by 
the preamble to the Treaty between Nadir Shah, the Emperor 
of Persia, and the Sultan Mahmoud, Emperor of the Turks, 
in 1747. “Glory be to God” (it begins), “who among 
“ other things has rooted out all hatred and enmity from the 
“ bosoms of these nations, and has commanded them to keep 
“ their Treaties inviolable, as the ever glorious book saith, 
“ O ye who believe, keep your covenants” (it). 

XLV. Different writers have adopted different arrange- 
ments of this part of International Jurisprudence as to the 
merits of which it might be difficult to decide. Perhaps the 
following preliminary cousiderations may contribute to a 
clear conception of the subject. 

Treaties may be considered— 

First, as to their subject, e.g., whether they relate to a 
matter of Natural Right, which, like a declaratory enact- 
ment, only adds another sanction to existing Law ; or whether 
they contain some obligation as to what was previously 
optional or indifferent, as the abandonment of a right, the 
concession of a privilege, or the imposition of a servitus (j). 





(y) Vattel, 1, ii. ec. xv. passim, s, 220. “La foi des traités, cette 
volonté ferme et sincére, cette constance invariable 4 remplir ces engage- 
ments, dont on fait la déclaration dans un traité, est donc sainte et sacrée 
entre les nations, dont elle assure le salut et le repos; et si les peuples 
ne veulent pas se manquer & eux-mémes, l'infamie doit étre le partage de 
quiconque viole sa foi.” 

Kliiber, 3. 145. 

(h) Cie. ie Offie. i. 7. (@) Wenck, pp. 806-6. 

(j) Vide ante, vol. i. pp. 380-392, 
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Secondly, with respect to their object, whether it be of a 
permanent or transitory character, whether it relate exclu- 
sively to the contracting parties, or have for its object to 
guarantee the safety of possessions of a Third Power. Treaties 
of guarantee deserve a special consideration. 

Thirdly, with respect to the contracting parties, e.g. whe~ 
ther they be both Christian, or whether they be Christian 
on the one side and Heathen or Infidel on the other, or 
whether they be Christian on the one side and on the other 
Mahometan, and whether within or without Europe (4). 

Fourthly, with respect to the period of time in which they 
were contracted ; that is to say-— 

1. Whether they were contracted before or after the 
Treaty of Westphalia, 1648 (1), This was the first funda- 
mental pact of Europe which struck at the root of the foreign 
temporal authority of the Pope,—the last relics of which 
disappeared from the code of International Law when this 
great statute was engrafted on it, and introduced, within 
certain limitations, the principleof intervention on the ground 
of religion. This Treaty recognised as its foundation that 
the Balance of Power was necessary for the safety of nations, 
and though the equilibrium effected by it related chiefly, if 
not exclusively, to the German nations of Europe, it gave 
stability to many principles of International Law, and a 
consistent form to what was at that time a great ingredient 
of the liberties of Europe, the confederation of the German 
States; and lastly, this Treaty formed the basis of many 
succeeding Conventions, which, without a reference to it, 
would be unintelligible (7). 





(k) See Hertslet’s Commercial Treaties for a variety of Treaties between 
Christian Powers and African Princes. 

(DQ) Koch, Hist, des Tr., Introd. p, 30. 

(m) ‘ Denigue per banc pacem ( WVestphalteam) suscitatum est Jus dud 
Gentium, quod recentiori mtate enatum, hodieque etiam hello ac pace 
magna auctoritate floret, recte agentibus aliorum amicitiam ac societatem 
conciliat, legnm violatoribus communem gentium indignationeyn ac bella 
parit.”—Klinkhamer, De bello propter successionem Regni Hispaniei gesto, 
fe nL EAE: RRC OE Tons sy Te ae ae 
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2. Whether before or after the Treaty of Utrecht (1713), 
which again affirmed the principle of the Balance of Power 
as a necessary safeguard for the liberties of nations, and 
which laid down as an inevitable consequence tho two 
propositions, that the Crown of Spain should not be worn 
by the sovereign of another European territory, and that 
the Low Countries should not be added to the compact and 
magnificent domain of France. 

3. Whether before or after the period intervening between 
the Treaty of Utrecht (1713) and the breaking out of the 
French Revolution (1791), during which Prussia and Russia 
had entered as new clements into the European system, and 
a new power in another hemisphere, the United States of 
North America, had taken its place in the community of 
States, and not a little affected their International relations 
for all time to come. 

4. Whether it be during the twenty-five years’ war of 
the French Revolution, and hefore that great adjustment of 
the European system, the Treaty of Vienna (1815). 

5. Whether it be between that period and the present 
time, which embraces a long period of International peace, 
since 1854 unhappily interrupted by wars, the end and the 
consequences of which no political sagacity can clearly 
foresee. During this latter period, many Republics in 
Central and Southern America, as well as Belgium, Greece, 
Roumania and Servia in Europe, have become members 
of the great community of States; during this period 
European Turkey has been recognised as being, and has 
claimed to be entitled to the rights and bound by the 
obligations incident to members not only of the general, but 
of the European community of nations (m); during this 
period the barrier which shut out China and Japan from the 
commerce of the western hemisphere has been broken 
down (0); during this period France has lost not the least 
valuable portion of her territory, and Prussia has been 





(n) Vide ante, voli. p. 92, (0) Vide ante, vol. i, pp. 283, 472. 
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permitted to assume dimensions which have altered the 
balance of power in Europe. 
_ XLVI. There are, moreover, certain International en- 
gagements which are not, strictly speaking, Treaties,— 
which cannot he considered as pacta publica (p). Such are 
contracts between the State and private individuals of another 
‘ country, contracts relating to the private affairs of the 
Sovereign: even, generally speaking, marriages of the royal 
family belong to the jus privaium (q), and do not rise to the 
dignity of faxleru (r). 

XLVII. Treaties are also to be considered with reference 
to their occasion and object. They may, it is obvious, con- 
template a perpetual duration and a permanent object, or be 
contracted for a definite period and a transitory purpose 
(accords, conventions, factions); they may have reference to 
the contracting parties only, or they may concern a third 
party, on whose behalf, or with respect to whom, other 
parties are to enter into obligations. This class of cases 
belongs to the difficult category of guaranteeship, which 
must reccive hereafter a closer examination and fuller dis- 
cussion. 

XLVI. The first point to be considered is, who are 
competent to contract 1 Treaty? This competence is 
possessed by all independent kingdoms. 

A protected State may, if it has retained its sovereignty, 
make Treaties and Alliances, unless the power has been ex- 
pressly renounced, or cannot be exercised consistently with 





(p) “ Conyentionum antem tres sunt species; ant enim ex publica causa 
sunt, aut ex privata, private aut legitima, aut juris gentinm, Publica 
conventio est, que fit per pacem, quoties inter se duces belli quedam 
paciscuntur."—~Dig. ii, t. xiv. 5. 

(q) Grotius, ii. c, 15, 8.1.“ Publicas ergo conventiones eas intelligit, 
que nisi jure imperii majoris aut minoris ficri nequeunt, qua nota differnnt 
non tantum a contractibus privatorum, sed ct a contractibus regum circa 

+ negotia privata.” 

(r) Parte, L ii. ¢. xii. s. 152. “ Un traité, en latin frdus, est un pacte 
fait en vue du bien public par des puissances supévieures, soit A perpétuité, 
soit pour un temps considérabie.” 

Kliiber, s, 141. 
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the conditions of its protection (s), We have scen that 
States under a Federal Union may or may not, according to 
the terms of their confederation, be competent to enter into 
Treaties with foreign nations (t). 

The question as to the proper organ for transacting nego- 
tiations and concluding Treaties between States, will be con- 
sidered at length in a subsequent Chapter upon Embassies. 
It is sufficient to mention in this place that the valid exe- 
cution of Treaties requires the agency of a representative of 
a State,—they must be contracted either immediately with 
the Sovereign power of another State, or with a Plenipo- 
tentiary duly commissioned as the constitutional forms of the 
State may prescribe (x). 

Tt was once a matter of serious doubt and discussion 
whether one nation could enter into Treaties with another 
which professed a different religion. Not only the earlier 
writers upon International Law, but Grotius himself debates 
this question at considerable length; and even the further 
question, whether a League and a War of Christian nations 
against the Infidels be not a matter of Christian duty (x), 
There was a period when the state of religious feeling and 
party (y), and still more when the actual and continued 
enmity between the Christian and the Mahometan rendered 
this discussion neither unnecessary nor unprofitable (z). 
The conclusion of Grotius is in favour of the lawfulness of 
such Treaties (a). 





(8) Vide ante, vol. i. pp. 98-101, (t) Vide ante, vol. i. pp. 156, 157. 

Vattel, 1, ii, c, xii, s. 155, («) Vattel, 1. i.e, xii. s, 156, 

Kiiiber, s. 141. Kiliiber, 3, 142.‘ 

(v) L, ii. e. xv. 8, 9, 10, 11,12; ¢. xx. 48. 

{y) A great attempt was made in Russia and Greece to rekindle this 
spirit during the war in 1854 between Russia and Turkey. 

(2) The Le Louis, 2 Dodson Adm, Rep, p. 244. 

(a) “De foederibus frequens est queestio, licitene ineantur cum his qui 
a vera religione alieni sunt: que res in jure nature dubitati¢nem non 
habet. .Nam id jus ita omnibus hominibus commune est, ut Religionis 
discrimen non admittat."—L. ii. c. xv. 8 

Fide ante, vol. i, pp. 16, 69. 
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No subordinate corporations in a State can be contract- 
ing parties to a Treaty with a Foreign State (5). A 
Sovereign may in his private capacity enter into contracts 
with foreign Powers; but these are not Treaties properly 
so called. 

XLIX. Sceondly, the free reciprocal consent of both 
contracting parties, which is indispensable to the validity of 
a contract between individuals, is equally requisite for a 
Treaty between States (c). Mere negotiations, preparatory 
communications, are in their nature not of a binding charac- 
ter. Consent must not have been given in error or produced 
by deceit, cither by misrepresentation (suggestio fulst) ov by 
concealment of important facts (suppressio veri). 

The analogy, however, between the Private Contract and 
the Public Treaty must not be pushed beyond what the 
reason of the thing may warrant. For instance, all contracts 
which have been the result of force or menace may be set 
aside; but the same observation cannot, without great limita- 
tions, be applied to Treaties. All Treaties which terminate 
a war frequently are, or may be, in a great measure, the 
effect of the force exerted by the victor over the vanquished 
~or may be the result of a menace of the more powerful to 
the weaker State. But Treaties concluded in consequence 
of these circumstances cannot be held null and invalid (d). 
If there be any analogy in this respect to the Private Con- 
tract, it is rather to that maxim of equity, which considers a 
contract entered into to avoid or to stop litigation binding 
upon the party who entered into it, though induced to do 
so by apprehension of the delay, expense, and uncertain 
event of a law-suit. War, it must be remembered, is the 
terrible litigation of nations (e). Moreover, all civilised _ 





“La loi naturelle seule régit les traités des nations; le diffrence de 
religion y est absolument strangére.— Vattel, 1. ii. ¢, xii. s, 162. 

Vide*ante, vol. i. pp. 23, 87 et seq. 

(8) Vide ante, vol. i. p. 199. (c) Vattel, 

(d\ Grotius. th 1G. eee: 





if. @. xii. ss. ]57-8-9, 





14: 
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countries admit into their systems of private jurisprudence 
the axiom “expedit reipubliew ut sit Anis litium ” (f): 
the axiom is equally applicable to the great Republic 
of Nations; and it is manifest that, if the obligations of 
Treaties could be avoided upon the plea, that one of the 
contracting parties had consented through motives of 
fear, or under the influence of superior force, the faith 
of Treaties—the great moral tie which binds together the 
different nations of the globe—would be rent asunder. 
This observation of course does not apply to a case, which 
now rarely happens, of personal fear or actual violence 
operating upon the representative of the State who signed 
the Treaty. Both the rule and the exception, however, may 
be illustrated by events of recent history. The resignation 
of his crown and kingdom, extorted by Napoleon from 
Ferdinand VII. at Bayonne, whither he had decoyed that 
monarch and his family, was clearly—the duress and con- 
dition of the party abdicating heing considered—inyalid; 
but the resignation of Napoleon at Fontainebleau was not 
extorted by treachery or duress, but was the consequence of 
defeat in open legitimate war (7). 

Private contracts may be set aside on the ground of the 
inferences of fraud and unfair dealing arising from their 
manifest injustice and want of mutual advantage. But no 
inequality of advantage, no /ésion, can invalidate a Treaty. 
It is truly said by Vettel, “Si Pon pouvait revenir d’un 
“ Traité, parce qu'on s'y trouverait lésé, i n’y aurait rien de 
* stable dans les contrats des nations” (h). No more 
dangerous attempt has ever been made than that of Russia 
in 1870, to escape from the obligations of the Treaty of 1856 
on this pretext. It is for the historian to dwell upon the 
hardship inflicted by this Treaty upon Russia, and upon 
the time which she chose for this repudiation of it, and upon 
the question of the innocence or complicity of Prussia. 


‘ 





e) “Vide ante, vol. i. p. 353. (a) Schmals, pp. 53, 54. 
(hk) L. ii, ¢. xik. 5. 158, 
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The International writer may point with at least some 
satisfaction to the indignant refusal of all the other Powers 
to admit the plea of Russia, and to the Protocol which pre- 
faced the new Treaty of 1871. 

A Conference was holden in London in the early parts of 
that year to consider the Treaty of 1856. 

Earl Granville, President of the Conference, said :— 

“The Conference has been accepted by all the co- 
“ sionatory Powers of the Treaty of 1856, for the purpose of 
“ examining without any foregone conclusion, and of dis- 
“ cussing with perfect freedom, the’ proposals which Russia 
“ desires to make to us with regard to the revision which she 
“asks of the stipulations of the said Treaty relative to the 
“ neutralisation of the Black Sea. 

“ This unanimity furnishes a striking proof that the 
“ Powers recognise that it is an essential principle of the 
“law of nations that none of them can liberate itself from 
“the engagements of a Treaty, nor modify the stipulations 
“ thereof, unless with the consent of the contracting parties 
“ by means of an amicable understanding, 

“ This important principle appears to me to meet with 
“ general acceptance, and I have the honour to propose to 
“you, gentlemen, to sign a Protocol ad hoe.” 

The Protocol in question was then submitted to the Con- 
ference and signed by all the Plenipotentiaries (2), that is to 
say, Prussia or North Germany, Austria, Great Britain, 
Italy, Russia, Turkey, and by subsequent adoption, France. 
All subscribed to the maintenance of this primary and 
elementary principle of International Law; and in the 
cireumstances such subscription was most valuable to the 
welfare of States; but alas! that in the year of our Lord 
1871 it should have been requisite! (j). 





(®) Protocols of Conferences holden in London respecting the Treaty of 
March 30, 1856 ; Papers presented to Parliament, 1371, 

(j) It is of course a wholly different consideration whether the 
original treaty was just or wise. It may fairly be said to have been 
neither, 
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The consent must be reciprocal; therefore the engage- 
ment of one party must be accepted by the other, though 
the particular epoch and the precise form, unless they happen 
to be matter of express covenant in the Treaty itself, are 
unimportant. The acceptance of one party may precede or 
follow the engagement of the other, though in the interval it 
is competent to the former to retract its consent. 

L. The consent may be signified in various ways (A). 
Some jurists have asserted that the declaration of consent 
must be specified in writing (/): but, though this be the 
usual and the most convenient mode, it cannot be said to be 
indispensable to the validity of the Treaty, 

But the declaration, whether written or oral, must be 
positive and clear. Mere suppositions and conjectures raise, 
at the utmost, a probability, but can constitute no certain 
fact between nations. The consensus fictus of Civil Law is 
unknown to International Jurisprudence. 

But the consent may be expressed in an instrument either 
drawn up in common by the parties to it, or signed sepa- 
rately by them, by an edict, an order, an ordinance, or 
letters patent addressed, in virtue of the Convention, to the 
subjects of either State (m). 

LI, What may be the /awful subject of a Treaty, is best 
shown by the negative statement of what is excluded from 
this category (7). 

First, it is obvious that a Treaty cannot contain engage- 
ments inconsistent with those already entered into with 
other States (0). 

Secondly, a Treaty may not contain an engagement to do 


(k) Kliiber, ss, 141-143. 

(2) P. J. Neyron, De vi federum (Gitt. 1798), iv. s, 23. 

Schmalz, Europ. Vélkerrecht, s, 52, “Es scheint mir nicht mit Un- 
recht behauptet, dass unter den ewrepiischen Machten nur schriftliche 
Vertrage und schriftliche Genehmigungen als verbindend wiirdan.” 

(m) See Treaty of Commerce between Austria and Russia, 1785. 

De Martens, 620-632. 

(n) Vattel, 1, ii. c, xii, ss. 160, Xe. (eo) Hoffman, ubi supr. 
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or allow that which is contrary to morality and justice (p): 
it contains a morally impossible condition, which Govern- 
ments, the representatives of the justice, the morality, and the 
religion of their people, are not entitled to contract for—it is 
beyond the sphere of their agency (7). 

Thirdly, it may be invalid upon the ground of physical 
impossibility existing at the time, or supervening from later 
circumstances (7). 

LII. Various means have been resorted to, at various 
times, by various nations, to secure the sanctity and inviola- 
bility of International Covenants; before we consider them, 
it should be observed, that though it is now usual to reserve 
the final settlement of a Treaty negotiated by ambassadors 
for the Ratification of the Governments whom they repre- 
sent(s), yet that if the negotiator be a Plenipotentiary, such . 
Ratification cannot be held essential to the validity of the 
Treaty (t), unless the necessity for it has been expressly 
reserved in the powers given to the ambassador, or unless, 


as usually happens, it be the subject of stipulation in the 
Treaty itself (x). 





(p) “ Par la méme raison, par le défaut de pouvoir, un traité fait pour 
cause injuste ou déshonnéte est absolument nul, personne ne pouvant 
Sengager & faire des choses contraires @ la loi naturelle,” — Vattel, 1b, 
a, 161, 

(g) “Nie kann ein vilkerrechtlicher Vertrag Staaten oder Souyeriine 
als die Reprisentanten und Trager des Rechtes zu cinem Unrecht gegen 
ewige Grundsitze des Rechtes und der Sittlichkeit, worin auch die 
teligiésen Interessen eingeschlossen sind, yerpflichten,” 

Heffter, 94, 

Vide ante, vol. i, pp. 26-28, 

(r) Ib. p. 43, 

(®) A Treaty is not usually laid before the British Parliament until it 
be ratified —See Lord Olarendon’s remarks in the House of Lords as to 
the Treaty hetween Austria and the Porte, July 24, 1853. See also 
debate on May 22, 1871, on the Treaty with the United States. 

(2) Kliber, 3, 142, 

(u) “Sed et per hominem alterum obligamur, si constet de voluntate 
nostra qua illum elegerimus, ut instrumentum nostrum ad hoe spgciatim, 
aut sub generali notione,” &e.—Grof. 1. ii, ¢. xi, 12 

“ Les souverains traitent ensemble par le ministére de leurs procureurs 
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LIII. Sometimes Treaties have received Confirmation 
(confirmation, Bestiétigung) when, for some reason or other, 
doubts have arisen as to their validity or as to their duration. 
The clause so common in Treaties, “ that-the former Treaty 
« shall be considered as if it were part and parcel of the pre- 
“sent Treaty, and as if it had been inserted (x) word for 
“ word,” does not, according to the opinion of Kliber (y), 
necessarily imply that the whole of the former is incorporated 
in the present Treaty ; that is to say, it docs not necessarily, 
according to this author, bind the Guarantees of the new 
Treaty to the fulfilhuent of the provision of the old Treaty ; 
though it does so bind the original contracting parties to 
the first as well as to the second Treaty. Thus if this author’s 
opinion be correct, the Guaranteeship (z) of Russia did not 
extend to the Treaty of Westphalia, when, in 1799, she 
became a Guarantee for the Treaty of Teschen, which re- 
ferred among others to the Treaty of Westphalia; though 
the reference bound ether Powers who had been contracting 
parties to both Treaties. 

Sovereigns have sometimes, on their accession to the 
throne, formally anounced their adhesion to existing Treaties; 
but by this act they have in reality conferred no additional 
validity upon engagements which were binding upon them 
before, and which they were compellable to execute (a). 

Treaties receive sometimes a renewal (6) (renovatio pac- 
torum, renourellement, Erneucruny) oy prorogation after the 








ou mandataires, revétus de pouvoirs sullisants, que l'on appelle communé- 
ment plénipotentiaires. On peut appliquer ici toutes Jes régles du droit 
naturel sur Jes choses qui se font par commission, &e.: tout ce qu'il 
promet dans Jes termes de sa commission, et suivant létendue de ses 
pouvoirs, lie son constituant. Aujourd’hui, pour éviter tout danger et 
toute difficulté, Jes princes se réservent de rafifier ce qui a été coneht en 
non. par leurs ministres,” &ce.— Vattel, }, ii. c. xii. s, 156. 

(vc) Eg. the Treaty of Teschen, 1779, so incorporated the Treaties of 
Westphalia, Breslau, Berlin, Dresden, Paris, and Mubertsburg.. 

(y) Khiber, s. 153. {z) Vide post, ce. vii. 

(a) Fide ante, vol. i. pp. 202, 203. 

(8) E.g. Treaties of Subsidy. See Vattel,}. ii, e, xiii, 8, 199, 
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term for which they have been contracted has expired, and 
sometimes a complete re-establishment (restitutio, rétablisse- 
ment, Wiederherstellung) when they have altogether ceased to 
be in force from the intervention of War ( e)—a cause which 
will be considered hereafter—or from some other cause. 
These cases, however, are rather cases of restoration than of 
confirmation, . 

LIV. Among the means which have been resorted to for 

securing the performance of Treaties are to be enumerated-—- 

1. Oaths (d) 

2. Hostages. 

3. Pledges: 

4, Guarantees. 
a, Consisting of offering persons as sureties, 
&. Choosing Third Powers as Guardians of 

the Treaty. 

The confirmation by oath of the contracting partics was 
adopted in the Treaty of Mudrid, in 1526, between Francis 
I, and Charles V.; at the Peace of Cambrai, in 1529 (e)3 
of Chdteau Cambresis, in 1559 (f); at the famous Peace of 
Minster between Spain and her revolted Dutch colonies in 
1648; at the Peace of the Pyrenecs in 1659 (y); at the 
Peace of Aix-la-Chapclle between France and Spain in 
1668; at the Peace of Ryswick in 1697 (%). The most 
modern example is the alliance formed between France and 
Switzerland in 1777, and solemnly confirmed by the oath of 
the contracting parties in the Cathedral of Soleure. 

The oath, now discontinued in practice, was not always 


(c) Vol. iii, ch. 2. 

(@ “Apud omnes populos et ab omni wvo circa pollicitationes, pro- 
missa, et contractus maxima semper vis fuit jurisjurandi.”—Grot. 1, ii, 
¢, xiii, 1. 

(e) Article 46, (f) Article 24, 

(g) Article 124, Schmauss, 709,—*Solemniter tacta eruce, sanctis 
Evangeliis, canonibus Missw, et per honorem sunm jurabunt observatu- 
rum se et impleturum plene, realiter et bona fide, omnia in articulis pree- 
sentis Tractatus contenta.” 

(A) Article 38. 

VOL. If. a 
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a very binding confirmation, for there are various instances 
of Roman Catholic Princes being absolved by the Pope from 
the obligations of it. Ferdinand, called par excellence the 
Cutholic, was so released by Pope Julius IT. (¢) ; Francis I. 
by Leo X. and Clement VII.; Henry I. of France by the 
Papal Legate Carafta (j). This abuse gave rise to a clause 
not unusual in Treaties and other public documents, to the 
effect that the contracting party would not attempt to obtain 
a release from his oath cither personally or through the 
agency of any other person, and that he would not accept 
such dispensation if offered to him (A). 

LV. (2) Hostages (obsides, otages, Geissel) were formerly 
required and given as pledges for the performance of the 
conditions of « Treaty. As late as the Peace of Aix-la- 
Chapelle in 1748, Hostages were stipulated for (m). It is 
a clear proposition of International Law that any proceed- 
ing of rigour against a Hostage, even if he be forcibly seized 
in time of war, beyond what may be necessary for the 
security of his person, is illegal. 

If the giver of the Hostage fail in fulfilling his pledge, it 
is Iawful for the receiver to retain the hostage; but wholly 
unlawful, as the practice once was, to put him to death (n). 
If the hostage die, the giver is not, execpt in the case of an 
express stipulation, bound to replace him. The receiver has 








(2) Rousset, Supplément,t, iii. p.i. po 17. (7) Vattel, 1, ii ce. xv. s, 228, 

(kh) Eg. “Diploma cessionis monarchie Hispanice,” ad, 1703, 
Schmauss, 1163,—“ Jureque jurando corporaliter prestito fidem nostram 
quam solemniter adstrinximus, nullo unquam tempore aut modo a nobis 
aut aliis infringendam omni quorumlibet qualiumque contradictione, 
exceptione gene vali ac speciali restitutione, dispensatione ac absolutione, 
etiam Pontificia, aliisque beneficiis Legis seu Consuetudinis aut nominis 
perpetuo exclusis.” 

(Q Kliiber, s. 156. 

(Qn) “Sa Majesté Britannique s'engage aussi de son cété & faire passer 
auprés du Roy trés-Chrétien, aussitét aprés les ratitications du présent 
Traité, deux personnes de rang et de considération, qui y demeureront 
en étage jusques & ce qu’on y ait appris d'une fagon certaine et authen- 
tique la restitution de l'isle Royale,” &¢,— Wenek, ii, 352-8, 

(n) Vattel, 1. ii. e. xvi. ss, 245-61, 
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been contented with the surety, of the nature of which he 
was aware (0) at the time of accepting it. 

A more common and, as it should seem, a better pledge, is 
the retention of a place or fort until snch time as the condition 
ofthe Treaty be fulfilled. This pledge or parwned thing may 
be what is legally called moveable property (donner des gages), 
Poland once placed her Crown Jewels in the hand of Prussia, 
Or the pledge may consist of immovable property (donner. 
en engagement); they may not be actually placed in the 
possession of the creditor State, but assigned over by some 
instrument without actual delivery, which hypothecates 
them; but this is an unusual transaction between States, 

The State which holds the pledge is bound to preserve it 
in good condition, but may, if the stipulated time elapse 
without the payment of the debt or the fulfilment of the con- 
dition, appropriate it. The House of Savoy hypothecated 
the Pays de Vaud to the Cantons of Bern and Freiburg, 
and on non-payment of the debt they forcibly seized and 
retained the territory ( p). After'the termination of the war 
of 1870-71, Germany remained in military occupation of a 
large portion of French territory, including the fortress ‘of 
Belfort, as security for the payment of the war indemnity, 

Having disposed of that species of yuarantee which relates 
to hostages, pledges, and hypothecations, we have now to 
consider that kind of security which is more usually com- 
prised under the term Guarantee, 





(0) Vattel, 1. ii, e. xvi. s, 255. 
(p) Giinther, ii. 154, 

Fattel, 1. ii, e. xvi. ss. 241. 244, 
Kliiber, 3. 156, 
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CHAPTER VIL 


TREATIES— GUARANTEE, 


LVL (a.) TREATIES may concern not only the contract- 
ing parties (4), but third parties who may or may not be 
literally contracting parties in the first instance, but the pro- 
tection of whose interests, or the maintenance of whose (c) 
status, may be the object of the Treaty. The consideration 
of such Treaties brings us to the very delicate question of 
Guaranteeship. 

The following heads appear to comprise the principal 
classes of Guarantee (dd). 

1, A Guarantee that a nation shall maintain a particular 
status towards all other powers, e.g. of neutrality, which is a 
condition of the establishment of Belgium as an independent 
kingdom (e). 





(a) Deutsches Staats- und Bundesrecht von Zacharia, i, 129-187, should 
be consulted for the Guarantee of the former German Confederation, 
poth from within and without, See, too, Schmauss, Corp. Jur. Publ. 1079. 

(b) By the Treaty of Aia-la-Chapelle (1748), the eight contracting 
parties mutually guaranteed each other's dominions. 

(ce) Vide ante, vol. is p. 168, As to incorporation of non-German 
States of Austria in the German Confederation without consent of the 
Powers who signed the Treaty of Vienna. 

(@ See the remarkable modern instances of Belgium and Greece, 
vol. i, pp. 112, 115. 

(e) Vide ante, vol, i. p. 112. 

Fattel and other writers make a distinction between caution (Surety) 
and garant (Guarantee). In the former case, the surety must make good 
the default of the principal; in the latter the guarantee is only bound to 
do his utmost to obtain the performance of the principal," It would 
manifestly require an express provision to constitute the Guarantee of a 
Treaty a Surety in this sense for the performance of its conditions. The 
distinction, therefore, is not taken in the text of this work, 
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2. A Guarantee that a particular State shall do a par- 
ticular act, e.g. discharge a debt, or resign a territory. 

3. A Guarantee to defend the particular constitution or 
territory, or particular rights, of a country, contra quos- 
ecunque (f). 

4, A Guarantee to defend the particular constitution of 
a State gencrally against all attacks which may assail it, 
whether Forcign and External or Domestic and Internal. 

Such a Guarantec, being an engagement which binds a 
foreign Power to take part in the civil quarrels of an Inde- 
pendent State, appears to be in theory not consistent with 
the perfect and uncontrolled freedom which is of the essence 
of such a State, and in practice to have proved too often 
fatal to her liberties and to her very existence. 

Having regard, however, to the Treaties of Guarantee 
relating to the Protestant Succession in England, which will 
be presently mentioned, it seems impossible to deny, that 
such a Right of Intervention (7) has been, and may be 
conceded by one nation to another, without entailing the 
loss of legal personality in the nation which concedes it— 
without reducing that nation to the status already dis- 
cussed (h) of a State so protected as to be dependent. 

This is a construction of Guarantceship opposed certainly 
to every presumption of public law, and one which can only 
be created—if, according to modern practice and usage, it 
can be created at all—by express words. Such a Treaty is 
fraught with mischief to the best interests both of Public 
and International Law. 

The constitutions of the greatest as well as of the smallest 
States, have been at different periods of history the sub- 
ject of Guarantees, especially against any invasion from 





(f) Vide post (next page) as to the construction of this term. 

(g) It is, perhaps, partly to be inferred from the careful and express 
renunciation of any such right on the part of the Powers who guaranteed 
the kingdom of Belgium. “Vide post, p. 88. . 

(4) Vide ante, vol. i, pp. 98-100, 
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third (7) Powers, and perhaps in some cases the terms have 
not extended the principle of intervention beyond this limit. 

The British, the Austrian, the Spanish Empires, as well 
as the States of Poland, Geneva, and of minor German 
principalities, have been all examples of the application of 
this principle. 

LVIa. The very remarkable Law of Guarantees on which 
the present political position of the Pope in Rome is founded 
is referred to in a later chapter of this work when the Papal 
relations with the Italian Kingdom are considered (/). 

LVII. At the Peace of Westphalia, 1648, France and 
Sweden, as well as the various principalities which composed 
the German Empire, became Guarantees for that first great 
settlement of Europe, from which a considerable portion of 
Modern International Law derives its origin. Guarantee- 
ship of this kind was then a device of comparatively recent 
date for securing fidelity to International engagements, 
having succecded to the more feudal and coarser expedient 
of appointing Neutral Princes and Free Towns conserva- 
tores of Treaties. 

The Guarantec undertaken by France and Sweden at this 
Treaty would seem to have necessitated their intervention in 
the internal affairs of another nation; for the obligation im- 
posed upon all the “ contractans et garans,” as they were 
called, is set forth in the 116th Article of the part of the 
Treaty signed at Miinster, and ini the 17th Article of the part 
signed at Osnaburg, is thus expressed: ‘ Que tous ceux qui 
* ont part 4 cettetransactionsoient obligés dedéfendre et pro- 
“ téger, tous ct, chacun, les lois ou conditions de cette paix (A) 








@) Vattel, 1, ii. ¢. xvi. ss. 235-239, 

Kliiber, ss, 157-8, 

Wheaton, pt. iii, c. ii, 12, 

(j) See an able article on this subject, Pad? Mall Gazette, August 31, 
18381. 

(&) This is a clause usually termed “ contra quoseunque.” Dr. (now 
Sir T.)°Twiss (Duchies of Schleswig and Holstein, pp. 124-5) observes : 
“No rule of Tieciatoal Law is more clear than that the convention of 
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_ contre qui que ce soit, sans distinction de religion; ets'il arrive 

“ que quelque point en soit violé, l’offensé tachera premiére- 
« ment de détourner l’offensant de la voie de fait, en soumet- 
* tant la cause 4 une composition aimable, ou aux procédures 
* ordinaires de Ja justice; et si, dans l’espace de trois ans, 
Je différend ne peut ¢tre terminé par Pun ou lautre de ces 
“ moyens, que tous et chacun des intéressés en cette transac- 
“ tion soient tenus de se juindre Ala partie lésée, et de Vaider 
“de leurs conseils et de leurs forces 4 repousser linjure 
“ aprés que l’offensé leur aura fait entendre que les voies de 
“ douceur et de justice n’ont servi de rien; sans préjudice 
“ toutefois au reste de la juridiction d’un chacun, ct de Pad- 
“ ministration compétente de la justice, suivant les lois et 
“ constitutions de chaque prince et état” (7). 

In the Treaty of Hanover, concluded in 1725 between 
Great Britain and Prussia, this Guarantee is expressly 
recited and confirmed (m); and in 1792, the first inter- 
vention of Austria and Prussia (i) in the war of the French 
Revolution, was founded upon the obligations contracted by 
these States in 1648, at the time when France obtained the 
sovereignty of Alsatia; the German Sovereigns were in- 
voked in 1792, as the guarantees of the Treaty of Westphalia 
to protect the pes BIODENy and rights of jurisdiction of 





guaranty doos n not apply to the case of political ‘chang s, If, for instance, 
Denmark had guaranteed to the Princess Ane of england the undis- 
turbed possession of the British throne upon the death ‘of William III. 
contra quoscunque, no casus feederis would have arisen if the Highlanders 
of Scotland had attempted to restore the Crown to the son of James IT. ; 
but if Louis XIV. or Philip V., as Foreign Powers, had sent an army 
to co-operate with the insurgents in depriving the Princess Anne of the 
succession, there would have been at once an undeniable casus feederis, 
Even au expression so indefinite ax contra quoscungue is limited by the 
nature of the subject-matter ; it ay apply to the slightest international 
interruption, from whatever quarter it may be threatened; but even a 
Civil War will not extend its operation to political troubles.”—Sed vide 
post, pp. 75,6,7; aud see Mattel, 1. ii. c. xiii. s. 197, “On doit saus doute 
défendre aon allié contre toute invasion, contre toute violence strangére, 
et méme contre des sujets rebelles.” 

(2) Dumont, Ree. des Tr. vol. iii, p. 562, (ar) Schmauss, 2014, 

{n) De Martens, 2, 1. viii. s. 338, and note «. 
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the minor German princes in Alsatia, Upon this Treaty 
also, Russia has more than once rested her claim to interfere 
in the arrangements of the German constitution (0). 

LVI. The Treaty of Teschen in 1779 closed the war 
which had broken out in 1777 with respect to the succession 
to the kingdom of Bavaria, and renewed by its 12th Article 
the Treaty of Westphalia. This Treaty of Teschen was 
concluded under the mediation, specially invoked by the 
contending parties, of France and Russia, and by the 
16th Article of it these mediatorial Powers were constituted 
Guarantees of its provisions; one of which, as has been 
stated, was the renewal of the Treaty of Westphalia. 

LIX, By the 12th Article of the Treaty of Vienna, con- 
cluded between Austria and Spain in 1725, the latter country 
bound herself to guarantee the order of succession in Austria 
commonly called the Pragmatic Sanction, guarantigiare 
quoyue spondet eum succedendi ordinem, quem sua Majestas 
Caesarea, &c., declaravit et stabilivit (p). France bound 
herself to the same Guarantee by the 10th Article of the 
Treaty of Vienna, 1738. Austria, on the other hand, 
reciprocally guaranteed the Order of Succession to the 
throne of Spain, in the same Article of the same Treaty of 
Vienna, 1725. Prussia also, under Frederick William L, 


. (0) Wheaton, Hist, 346 and 350, 

“(py “Sua Majestas Caesarea adpromittit, ordinem suecedendi in regno 
Tlispaniw receptum, atque per tractatum Trajectensem, per renuncia- 
tiones, item vi quadruplicis feederis subsecutas, nec non per preesens pacia 
instrumentum contirmatum, tuer yuarantiamque desuper prestare, et 
quoties opus, manutonere yelle ; vicissim Rex Tispaniv tueri, et guaran- 
tigitre qnoque spondet, crm suceedendi ordinem, quem sua Majestas 
Gvesarea ad mentem majorum suorum in serenissima sua domo ex pactis 
ejusdem antiquis, in forma perpetui, indivisibilis, ac inseparabilis fidei~ 
commissi primogenitura aflecti pro universis sue Majestatis utriusque 
sexus Heredibus et successoribus declaravit et stabilivit, quique subinde 
ab ordinibns et statibus universorum Regnorum, Archiducatuum, Duca~ 
tuum, Principatunm, Provinciarum, ac ditionum, ad serenissimam domum 
Ausiriacam jure heereditario spectantinm, communi omnium-yoto sus~ 
ceptus,ac grato submissoque animo agnitns, atque in vim legis sanctio- 
nisque pragmatice perpetuo valiture in publica monumenta relatus fuit,” 
—Schmauss, t. i, 1986-7, 
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guaranteed her Pragmatic Sanction. The result tends to 
justify the remark of Frederick the Great, that Guarantees 
were like filigrec-work, better to look at than to use (¢). 
Searcely had the Emperor Charles VI. closed his eyes in 
death, before the vanity of his elaborate attempts to engage 
all nations to secure to his daughter, Maria Theresa, the 
undivided inheritance of her father, was fully manifested. 
Every one of these nations, upon the most frivolous pretexts, 
disowned the obligations of the solemn Treaty by which they 
had bound themselves (7). 

The character of the Guaranteeship undertaken by the 
great European Powers with reference to the Duchies which 
formed an integral part of the Crown of Denmark, underwent 
much discussion at a recent period. These Treaties were— 

1. The ‘reaty containing the British Guarantee, 1720, 

2, The Treaty containing the French Guarantee, 1720. 

3. The Treaty of Copenhagen, 1727. 

4, The Treaty containing the German and Russian Gua- 
rantee, 1732 (s). 

LX. When the Parliament of the British Empire had 
settled the succession to the throne, after the death of Queen 
Anne, upon the Princess Sophia, Electress and Duchess 
Dowager of Hanover (the granddaughter of James I.), and’ 
upon her issue, with the condition that they should be mem- 
bers of the Church of England, the Government were 
unhappily not content with this domestic pledge for the 
security of the liberties of their country, but insisted on its 
receiving the Guarantee of the Powers, who became con- 
‘tracting parties to many of the Treaties which were entered 
into from the year 1713 to the Peace of Aix-la-Chapelle in 
1748; and such a Guarantee was accordingly rendered by 





(q) “Toutes les garanties de mon temps sont comme louvrage de 
filigrane, plus propre & satisfaire les yenx qu’a étre de quelque utilité.”— 
Histoire-de mon Temps (CEucres posthumes), t. i. c. ix. p. 229, cited by 
De Martens, |, ii. c. ii. s, 63, n, &. 
(*) Wheaton, Hist. pp. 166-170. 
fe Tortee. Desrhice of Srhipenin and Holstein. wo. 120-151. 
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France, Austria, Spain, and especially by Holland, in the 
Treaty of 1713, called the Treaty “ of the Guarantee of the 
“ Protestant Succession and of the Dutch Barrier,” in the 
second article of which the statute of William ITI. is re- 
cited (¢). 

LXI. Ii may be well to cite in this place the opinions of 
two eminent persons, both with no mean pretentions to be 
heard upon any question of International Jurisprudence, 
upon the conduct of Great Britain in this respect. 

The Abbé de Mably remarks (#) :— 

“ Tl est surprenant que dans le moment que les Anglois 
*changent leurs loix de succession, qwils excluent les 
“ Stuarts du tréne, et qu’ils sentent Vavantage de soumettre 
“Te Prince & la nation, ils se lient eux-mémes les mains, en 
“voulant que toute I’Europe s’engage 4 maintenir et a 
“ défendre les actes que leur Parlement a passés en faveur 
* de la Maison de Hanovre. Cette conduite ne sembla pas 
“ prudente aux personnes qui sont instruites des loix, des 
* principes, et des intéréts des Anglois, Ils devoient. se 
“ borner & exiger de leurs voisins qu’ils ne se méleroient en 
“aucune fagon de leur gouvernement; et qu’ils ne favori- 
* seroient cn aucune maniére les personnes qui feroient des 
“ entreprises contraires aux actes du Parlement.” Quite in 
accordance with this opinion is that of My. Jenkinson, 
afterwards Earl of Liverpool, expressed in his celebrated 
defence of the conduct of Great Britain, in 1758 (2) :— 
« The second species of defensive alliance, which subsists 
“between Great Britain and Yolland, is that which was 
“first agreed to, in the Treaty of Barrier and Succession 
“ of October 29, 1709; and again more particularly stipu- 
“Jated in another treaty, to the same purpose, of January 
“29, 1713. The design of this treaty is the guaranty 





(t) St. 12 & 13 Wm. IIL c, 2. 

Schmauss, 1288. (w) Droit Public, t. ii. p. 156. 

(ry) Remar ks of the Earl of Liverpool in Discourse on the Conduct of 
the Govérnment of Great Britain in respect to Neutral Nationa, pp. 75-6.— 
Cabinet of Scarce and Celebrated Tracta, published at Edinburgh. 
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“of the Dutch barrier on the one part, and the guaranty 
“of the firmest barrier of British liberty—the Protestant 
“succession—on the other. The stipulations are, ‘ that in 
© case cither should be attacked, the other should furnish, 
“ Cat the requisition of the party injured, but at his own ex- 
pense, certain succours there expressed; and if the danger 
“© should be such as to require a greater force, that he shall 
“© be obliged to augment his succours, and ultimately to act 
“with all his power in open war against the aggressor.” I 
“ pretend not to make any usc of this Treaty in the present 
“case, and only mention it to give a fuller view of the 
“alliances which subsist between us. Here, however, I will 
“ indulge a wish that the ease of this guaranty, as far as it 
“relates to the rights of the Crown of Great Britain, may 
“never again exist. I always read with sorrow that there 
“ ever was a time when the unfortunate dissensions of our 
“ people, in a point where the whole of their happiness was 
“concerned, should have made it necessary to add any other 
“ sanction to our laws, or uny other security to our con- 
“ stitutional rights, than such as our own power can afford 
“ them; these days, however, of shame now, I hope, are 
“ passed,” 

LXIL. The doctrine and practice of Guaranteeship, in 
its proper sense, ic. against third powers, has not expired 
with the last Treaty of Vienna; our own times furnish us 
with two instances, as memorable as any that preceded them, 
in the creation of the kingdoms of Greece and Belgium (y). 

By the 4th article of the Treaty concluded at London in 
1832 between France, Great Britain, Russia and Bavaria, it 
is provided “that Greece under the Sovereignty of Prince 
“ Otho and the Guarantee of the three Courts, shall form a 
“ monarchical, independent State.” The other conditions of 
the Treaty, especially the limitations which follow with 
respect to the future succession to the throne, and the con- 
dition that the crown of Greece shall never be worn by the 


see 


es windy Oh es Cee 





(y) Fide ante, vol. i. p. 115. 
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Sovereign of any other country, were of course equally under 
the Guarantee of these Powers (z). 

LXIII. By the Treaties between Austria, France, Great 
Britain, Prussia, Russia, Holland and Belgium, signed at 
London on April 19, 1839, it is declared that “La 
“ Belgique formera un état indépendant et perpétuellement 
© neutre, lle sera tenuc d’observer cette neutralité envers 
“tous les autres Ctats.” From the period of the breaking 
out of the Revolution at Brussels in 1830 till this con- 
cluding Treaty, a variety of negotiations and a vast number 
of protocols passed between the Powers just mentioned, 
relative to the separation of Holland and Belgium; and on 
November 15, 1831, a treaty was concluded which was 
in all its essential parts literally the same as that of 1839, 
All these negotiations and protocols, as well as the Treaties 
of 1839, show that the peculiar constitution of Belgium, as 
an independent but perpetually neutral state, is under the 
Guarantee of the five Great Powers, and the arrangements 
with respect to the Duchy of Luxemburg are also under the 
Guarantee of the Germanic Confederation. 

It should be observed that during the progress of the 
negotiations respecting Belgium, the intention of future 
interference with the internal and domestic affairs of that 
kingdom was distinctly disclaimed by the Guarantees (a). 

The further Treaties in 1870, of England, France, and 
Prussia, for sccuring the independence of Belgium, were 
adverted to in the former volume (/). 

ULXUIa. From a return supplied to Parliament in 
March 1871, it appeared that Great Britain had entered into 
Treaties or Conyentions of Guarantee to a greater or less 
extent in respect of the following States and countries :— 





(2) Ip. 117, Article of the Treaty of London, 1882. 

(@) Soe Letters of Austria, Russia, Prussia, and England, to France.— 
Papers laid before Parliament as to Belgium, p. 69. 

(6) Voli. pp. 118, 595, There was some debate on treaties of guarantees 
in the House of Lords, March 6, 1871.—Hansard, vol. eciv. pt. v. 
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Bete1um.—Treaties of 1839 and 1870, already men- 
tioned in this chapter. 

Luxemsourc.—Treaty of 1867, mentioned in vol. i. of 
this work (c). 

Greece.—Treaty of 1832, mentioned in vol. i. of this 
work (d). A further Treaty of 1863 upon the accession of - 
the present King. A protocol at the Conference mentioned 
in vol. i, (e), upon the proposed union of the Ionian Islands 
with Greece. A subsequent Treaty in 1864. 

PorruGaL.—Various Treaties of Alliance and Gua- 
rantee from 1373 to 1815. 

Prussta.— The cessions made to Prussia by Saxony in 
1815 were guaranteed by the Treaty of Vienna. 

Swepen and Norway.—Treaty of 1855 referred to in 
vol. i. (f'). 

SwiTzeRLanp.—Treaty of Vienna in 1815 (y). Treaty 
as to Neuchatel and Valengin in 1857 (A). Treaty of 
Vienna in 1815, and Treaty of Frankfort in 1819, as to the 
neutrality of portions of Savoy which are to be occupied in 
time of war by Swiss troops. 

TurkeEy.--Treaty of 1856 mentioned in vol. i. (2). Con- 
vention as to Moldavia and Wallachia in 1858. 

There are, besides, a Treaty with Honduras in 1856, and 
a Treaty with the United States in 1850, guaranteeing the 
neutrality of proposed ship canals between the Atlantic and 
Pacific Oceans. 





(c) Vol. i. p. 609, (d) Vol. i. p. 115, 
(e) Vol. i. p. 109, (f) Vol. i. p. 603. 
(g) Vol. i. p. 182, (i) Vol. i. p. 187, 


() Voli. p. 602. 
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CHAPTER VIII. 


INTERPRETATION OF TREATIES (a). 


LXIV. (4.) At1 International Treaties are covenants 
bone fidei, and are, therefore, to be equitably and not 
technically construed (c). 


LXV. The imperfection of language as an instrument of 





(a) The authorities principally relied upon in this Chapter are— 
INTERNATIONAL JURIsTS. 

Grotius, 1, ii, e. xvi. 

Puffendorf, 1. v. ¢. 

Vattel, \. v. ¢. xii. 

Rutherforth, b. ii. c. vii. 


CoMMENTATORS oN THE Roman Law, 
ANCIENT, 
Donellus de Tur, Civ. ei. ce. xv. 7 
Pothier on Obligations, p. i, c. i. art. vii., translated and amplified by 
vans, vol. icp. 63; vol. ii, p, 35, number 5. 
Domat, Prél. t. ics. 23 tr ch. 12. 











MODERN. 

Saviyny, R. R. i, Viertes Kapitel. 

Miiklenbruch, Doctrina Pandect. i. ss, 58-65, s. 115, 
Pusricists, 

Suares, De Leg., &e. 1. vi. 

Story on the American Constitution, vol. i, ¢, y. 


Wrirprs ox Enerism Law. 


Broom's Leyal Maxims, c, viii, The Interpretation of Deedsand Written 
Instruments. 


Bacon (Matthew), Abridyment, tit. Statutes, i, Rules to be observed in 
the Construction of a Statute, 

Wildman’s International Law, i. pp. 177-185, 

(8) Grot. 1. ii. xvi. De Interpretatione, . 

(c) 7b. 1. ii, c. xvi. 11,“ Discrimen actaum bone fidei et stricti juris 
quatenus ex jure est Romano, ad jus gentium non pertinet.” 

Maitass v. Maltass, 1 Robertson Reports, p. 76, 
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expressing intention must occasionally, if there were no other 
reasons, render interpretation necessary (d). 

But in truth there are other reasons; in all laws and in 
all conventions the language of the rule must be general 
and the application of it particular. Moreover, cases arise 
which have, perhaps, not been foreseen, which may fall under 
the principle, but which are not provided for by the letter, of 
the law or contract. Circumstances may give rise to real or 
apparent contradictions in the different dispositions of the 
same instrument, or of another instrument, ix pari materia, 
which may require to be reconciled. These are difficulties 
which may arise between contracting parties disposed to act 
honestly towards each other. But they may not be so 
disposed ; one of them may endeavour to avoid his share of 
the mutual obligation. Indeed there is no need for a ‘priori 
reasoning on a subject amply demonstrated, both in the 
covenants of individuals and the Treaties of States, to be a 
matter of practical necessity. ‘ 

LXVI. The interpretation is the life of the dead letter ; 
but what is meant by the term “ interpretation”? The 
meaning which any party may choose to affix? or a meaning 
governed by settled rules (e) and fixed principles, originally 
deduced from right reason and rational equity, and subse- 
quently formed into laws ? Clearly the latter. The necessi« 
ties of the great society of States as much demand such laws 
for the exposition of their Treaties as the necessities of each 
individual State for the covenants of their subjects. The 
rules by which International covenants are interpreted, have 
been collected by juvists both from the Roman law itself, from 
commentators upon that law, and from the writings of Inter- 





(4) “Sed quia interni actus per se spectabiles non sunt, et certi aliquid 
atatuendum est, ne nulla sit obligatio, si quisque sensum quem vellet sibi 
affingendo liberare se posset ; ipsa dictante naturali ratione jus est ei, cui 
quid proraissum est, promissorem cogere ad id quod recta interpretatio 
suggerit, nam alioqui res exitum non reperiret : quod in moralikus pro 
impossibili habetur.”— Grotius, 1. ii. c. xvi. s. 1, 

“(e) Vattel, 1b, s, 265. 


96 INTERNATIONAL LAW. 


national Jurists. Grotius, Puffendorf, Vattel, and Ruther- 
forth, have each written chapters upon this subject, which 
have obtained general approbation from the manifest equity 
of the doctrines which they contain, and the clear manner in 
which they are expressed. But great advantage is to be 
derived from the writings of Suarez and Donellus, Pothier 
and Domat, who have treated the subject of the interpreta- 
tion of laws and covenants in a manner which combines 
the profoundest reasoning with the most perspicuous arrange- 
ment, The value of such writers, as expounders of Inter- 
national as well as of Public Law, has already been dwelt 
upon (f). 

Sound principles upon this subject are, moreover, to be 
found scattered up and down the pages of the Roman Law, 
with respect to the interpretation of contracts (g), laws, 
and testaments. The Roman Lawyers were, indeed, apt to 
confound the limits of interpretation and of explanation by 
a new law; but they were careful not to apply to the 
Public Treaty (puhlica conventio) (h) the peculiarities at- 
tending the forms and rules of the private covenant (?), 
There is a manifest distinction between Laws, and Covenants 





(f) Vol. i. p. 65. 

(4g) Savigny remarks (Obligationenrecht, ii. 189), that with respect to 
contracts, these principles are of a very general character, and scarcely 
afford any aid beyond that which an intelligent and dispassionate 
consideration of each particular case would discover. This may be 
so; but the circumstance adds to their yalue as rules of Interpretation 
of Contracts between States having no common superior—Vide ante, 
vol. i. pt. ic. ix, 

(A) Dig 4,5, De Pactis. 

(@) Gaius, iii.s.94. Having remarked that only Roman citizens could 
validly contract in the formula, “Spondes? Spondeo,” be continues, 
“Unde dicitur, uno casu hoe verbo peregrinum quoque obligari posse, velut 
si Imperator noster Principem alicujus peregrini populi de pace ita in 
terroget: Pacem futuram spondes? vel ipse eodem modo interrogetur. 
Quod nimium subtiliter dictum est ; quia si quid adversus pactionem fiat 
non ex stipulatu agitur, sed jure belli res vindicatur.” This pasaage is cited 
by Savigny, R, Ri. 310, n.c. It affords an additional proof that the 
Romaris were not ignorant of International Law.— Vide ante, vol. i, p. 32, 
&e., App. IL 
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or Treaties, which modifies in some degree the application of 
’ the rules of interpretation, transferred from the former to the 
latter. The Law enacted by the Supreme Power of the State 
is to be interpreted according to the intention of that one 
power. The Covenant or Treaty contracted by two ar more 
parties is to be interpreted with reference to the intention of 
them all—* conventio seu pactio est duorum vel plurium in 
* idem placitum consensus” (j). Ht is proposed to give a con- 
cise statement of those, leading principles and rules, which 
“appear to be sanctioned by the reason of the thing, by usage, 
by theauthority of jurists,and by the rules and analogies of the 
Roman Law (4), with respect to the interpretation of Treaties, 

LXVII. The general heads under which, for the sake 
of perspicuity,. we may range the principles and rules of 
Interpretation are the following :— 

a. Authentic Interpretation, that is, the exposition 
supplied by the Lawgiver himself (7). 

‘8. Usual Interpretation, that which is founded upon 
usage and upon precedent. . 

yy. Doctrinal Interpretation ; that. which is founded 
upon a scientific exposition of the terms of the instru- 
ment, and which, according to many jurists, is the only 
interpretation properly so called. This again admits of 
a subdivision into, 1, Grammatical, and, 2, Logical 
exposition. 

LXVIII. Authentic Interpretation, in its strict sense, 
means the éxposition given by the Lawgiver himself; it is 
therefore, strictly speaking, inapplicable to the case of 
‘Treaties ; but a contemporanea expositio may be gathered 
from the acts of the parties which preceded, accompanied, 
and followed soon after the making of the Treaty. In truth, 
however, this kind of interpretation generally takes the form 


(jf) Dig. ii. 14, 1, 8. 1. 

Bowyer’s Third Reading. 

(k) Vide ante, vol. i. pp. 17, 70, 

(2) Cod. i, 14, 12, “Tam conditor quam interpres legum *solus 
Imperator juste existimabitur,” 


VOL, IE. ao 
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of a new law, reciting and removing the doubts of the old 
one; and this mode of interpretation may, of course, be 
adopted in the case of Treaties. The contracting Powers 
may promulgate a subsidiary and explanatory Treaty, the 
preamble of which, like the preamble of a Statute, may 
be declaratory with respect to existing doubts upon the 
construction of a former convention. But this is, in fact, 
not so much a particular mode of interpretation, as the en- 
actment of a new law, or the conclusion of a Treaty, as 
the case may be. 

LXIX. Usual Interpretation is, in the case of Treaties, 
that meaning which the practice of nations has affixed to the 
use of certain expressions and phrases, or to the conclusions 
deducible from their omissions, whether they are or are not 
to be understood by necessary implication, A clear usage is 
the best. of all interpreters between nations, as between indi- 
viduals ; and it is not legally competent to either nation or 
party to recede from its verdict (m). 

LXX. Doctrinal Interpretation is, as has been said, either, 
1, Grammatical or Philological ; or, 2, Logical; and first,— 

As to Grammatical Interpretation, we must not confound 
translation and etymology with interpretation. It has been 
well observed (7) that though it may not be easy to determine 
with exact precision where the province of the grammarian 
and the lexicographer ends and that of the interpreter begins, 
and though their provinces may be scarcely distinguishable 





(m) Minime sunt mutanda, que interpretationem certam semper 
habuerunt.”—Diy, i. 3, 23. 

“Si non appareat quid actum est, erit congequens ut id sequamur quod 
in regione in qua actum est frequentatur.”—Jb, L. 17, 34, 

In obscuris inspici solet, quod verisimilius est, aut quod plerumque 
fieri solet.’—Z6. 114. 

“Si de interpretatione legis queeratur, in primis inspiciendum est quo 
jure civitas retro in ejusmodi cazibus usa fuisset: optima enim est legum 
interpres consuetudo.”—-Z6. i. 8, 37. 

“Nam Imperator noster Severus rescripsit: in ambiguitatibus, que 
ex legibus proficiscuntur, consuetudinem, aut rerum perpetuo similiter 
jadicatarum autoritatem, vim legis obtinere debere.”—JZb, 88, 

(n) Rutherforth, b, 2, ¢. vii, 
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upon their confines, yet that in their remote extremities, and 
for practical purposes, they are sufficiently distinct. A 
competent knowledge of the language in which the covenant 
is written is, in fact, necessarily supposed to precede or 
accompany the work of interpretation; and with respect to 
etymological refinements, they can but rarely have any place 
in the legitimate construction of alaw or contract ; the mean- 
ing of the words employed by the lawgiver, or by the parties, 
is to be sought in the common usage and custom, which 
indicate the consent of those who use them, that they should 
bear a particular meaning (0). 

It certainly may happen, that the meaning affixed by con- 
temporaneous use and practice, upon the particular words 
employed, may have undergone, through lapse of time and 
change of fashion, so much subsequent alteration, that the due 
construction of the instrument may require a knowledge of 
the antiquated as well as of the present use of the words, 
though such an instance would probably be of an exceptional 
character. There are, however, certain general rules of 
literal interpretation, which have been sanctioned by all 
jurists, and which should be mentioned in this place. 

1, The principal rule has been already adverted to, namely, 
to follow the ordinary and usual acceptation, the plain and 
obvious meaning of the language employed. ‘This rule is, 
in fact, inculcated as a cardinal maxim of interpretation 
equally by civilians and by writers on International Law. 

Vattel says that it is not allowable to interpret what has 
no need of interpretation. If the meaning be evident, and 
the conclusion not absurd, you have no right tolook beyond 
or beneath it, to alter or add to it by conjecture. Wolff 
observes, that to do so is to remove all certainty from human 
transactions (p). Toaffixa particular sense, founded on etymo- 





(0) Rutherforth, b. 2, ec. 7-9. 

(p) “Standum omnino est iis, que verbis expressis, quorum manifestus 
est significatus, indicata fuerunt, nisi omnem a negotiis humanis certitu- 
dinem removere volueris.”—Jus Nat. part vii. n, 822, 
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logical or other reasons, upon an expression, in order to evade 
the obligation arising from the customary meaning, is a fraudu- 
lentsubterfuge aggravating the guilt of the fodifragous party, 
“ fraus enim adstringit non dissolvit perjurium ” (q). Vattel 
cites as instances of such conduct, the act of a Turkish 
Emperor, who having promised a man to spare his head, 
caused him to be cut in two, through the middle of the body ; 
and the act of Tamerlane, in ordering the soldiers, whose 
blood he had promised not to shed, to be buried alive. 

In such cases as these, the frand is flagrant; but the prin- 
ciple, by which they are condemned, applies to all cases in 
which an attempt is made 

“To palter with us in a double sense, 
“To keep the word of promise to our ear, 
“ And break it to our hope ” (7). 

2, Theconstruction is to be derived from a dueconsideration 
of the language of the whole instrument, and not from that 
of particular portions or sentences of it, or in the language 
of Doncllus (s), “antecedentia ipsius legis et sequentia in 
* primis spectanda, ex his ambiguitas swpe explicatur” (¢). 





“Non aliter a significatione verborum recedi oportet, quam cum mani-~ 
festum est aliud sensisse testatorem.”—Dig. xxxil, i, 69, 

Upon this passage, Donellus remarks, “ De testatore hoc scriptum est 
inl. non aliter, D, de leg. 3, sed multo magis ad legislatores pertinet, 
qui intelligentes cum sint, et in commune quid precipiant et consulant, 
dant operam, ut quam maxime significanter et perspicue loquantur, ut 
intelligantur ab iis, quibus consultum, et quos eosdem legi parere volunt, 
ac propter peritiam loquendi et doctrinam rerum multo facilius id con- 
sequi possunt, quam privati testatores, Unde intelligimus, si verbum idem 
proprie quid signifiect, ct aliud improprie seu abusive, propriam significa- 
tionem verbi sequendam esse. Sed hoc, ut dixi hactenus, nisi appareat 
aliug sensisse legem.”—Comm, de Jur. Civ. i. c. 15, 9, 43. 

“ Verbum hoc: sé gitis, tam masculos quam feminas complectitur.’— 
Dig. L. 16, 1 (De Verborum significatione). 

“Nurus appellatio etiam ad pronurum et ultra porrigenda est.”"——J, L. 
16, 50. 

(gq) Cie. de OF. 1, 3, c. 32, 113. (v7) Macbeth, act v. se. 7, 

(s) Comm. de Jur. Civ, i, 15, p. 48. _ 

(t) “ Incivile est, nisi tota lege perspecta, una aliqua particula ejus 
proposita judicare vel respondere.”—Dig. i. 3; 








1 22, 
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It may be necessary to affix a different signification to the 
same term in different parts of the same instrument, the 
term being construed according to the subject matter, pro 
subjecta materia (u). Vattel illustrates this position by an 
example showing that the word day might be employed in 
two meanings in one and the same Treaty. It might be 
stipulated in a Treaty that there should be a truce for fifty 
days, upon the condition that during eight successive days 
the belligerent parties should, through their agents, en- 
deavour to effect a reconciliation ; the fifty days of the truce 
would be days and nights or days of twenty-four hours, 
according to the ordinary legal computation ; but it would 
be irrational to contend that the condition would not be 
fulfilled unless the agents of the belligerent parties were, 
during the eiyht days, to labour night and day without in- 


termission. 
3. Words of art, or technical words, are to be construed 


according to their technical meaning. This is as universal 
a maxim as any that can be found in jurisprudence. It 
finds its application in International Jurisprudence chiefly 
upon questions of gedgraphicel or local enenone (2). 


“ Incivile, id est iniquum et contra jus. “—Donellus, Comm. de Fur, Cin, 
1, 18, p. 32, 

Vattel, 1. 2, c. 17, 285. 

(u) “ Prater heee multa reperimus tractata et de petitione hereditatis, 
et de distractis rebus hereditariis, ct de dolo preeterito, et de fructibus, 
de quibus, quum forma senatusconsulto sit data, optimum est, ipsius 
senatusconsulti interpretatiouem facere, verbis ejus relatis.” Then follow 
the words of the 8. Consudtwm, and the rule deduced is, “ Aptanda est 
igitur nobis singulis verbis senatusconsulti congruens interpretatio."—Dig. 
y. 8, 20, 6, 

« ‘Utrum autem ome pretium restituere debebit bone fidei possessor, 
an yero ita demum, si factus sit locupletior ? videndum ; finge pretium 
acceptum vel perdidisse, yel consumsisse, vel donasse. Et verbum quidem : 
pervenigse, ambiguum est, solumne hee contincat, quod prima rationo 
fuerit, an vero et id, quod durat? Et puto sequentem clausulam sena- 
tusconsulti sequendam, etsi hee sit ambigua, ut ita demum computet, si 
factus sit locupletior.”—Zb. 8. 23, 

(x) Grot. TI, 16, 13; IIL. 20, 33. . 

Fattel, iv. 8. 33. 
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LXXL. The principles which have been laid down may 
suffice for the due interpretation of those Treaties in which 
the language clearly expresses the intention of the contract- 
ing parties, and with respect to which there is no circum- 
stance which prevents us from recognising this intention so 
expressed, as containing the true meaning of the contract. 

LXXII. We have now to consider those cases in which 
the language (y) employed gives rise to a doubt as to the 
intention of the contracting parties, and therefore requires 
for its elucidation a dogical interpretation. This doubt may 
be occasioned cither by the uncertainty or by the impropriety 
of the language. 

Each of these divisions may admit of separate rules of 
interpretation. There are, however, certain general rules 
which may be said to be equally and without distinction 
applicable to both. 

LXXIII. (z.) First,—The rule which has already been 
adverted to, of deriving the interpretation of a particular 
passage from a comparison with the whole context of the 
instrument, and which mode of interpretation belongs as 
much to the Jogical as to the grammatical division of the 
subject. Mx. Wildman illustrates this position by the 
following example :—“ The ninth article of the Treaty of 
“ Utrecht provided that the port of Dunkirk should be 
“destroyed. ‘Nec dicta munimenta portus moles aut 
“© aggeres denuo unquam reficiantur.” The plain inten- 





(y) “ Seripti ct voluntutis frequentissima inter consultos queestio est + 
et pars magna controversiee juris hine pendet.”-—Quintil. Inst. Orator. 
lib. vii. c. 6. 

(=) “ Deprehenditur sententia angustior seu lex plus scripsisse, minus 
sensisse, quatuor ev rebus; quarum in dingulis si verba ex sententia 
temperari, nee longius produci animadverterimus, tum veram ease legem 
interpretationis quam dixi intelligemus. Deprehenditur igitur ex his 
rebus: (1) ex aliis partibus ejusdem legis ; (2) ex vatione legis: (3) ex 
eequitate; (4) ex aliis legibus. Qui omnia cum ad sententifm et vim 
legis cognoscendam pertineant, diligenter in omnibus rebus querenda et 
spectanda sunt.”—Donellus, Comm. de Jur. Civ. i. 18, p. 31, 

Dig. L. 16, 126, contains a good illustration of the rule. 
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“tion of this stipulation was to prevent the existence of a 
« French port of military equipment in the midst of the 
“Channel. The King of France, while he was destroying 
“the port of Dunkirk, in accordance with the article of the 
“ Treaty, was constructing at Mardick, at the distance of a 
“ Jeague, another port of greater dimensions and importance, 
« The English Government remonstrated upon the absurdity 
“ of putting such a literal construction upon the article as 
“ would entirely defeat its object (@); and the French 
“ Government ultimately acquiesced, and discontinued the 
“ works (J). It was stipulated by the fourth article of the 
“ Treaty between France and England, concluded at the 
“ Hague in 1777, that no new port should be formed within 
* two leagues off Dunkirk and Mardick” (c). 

Secondly (d),—The rule of considering the ground or rea- 
son (ratio legis) in which the Treaty originated, and the 
object of those who were parties to it. This is a less safe 
and less certain mode of interpretation, and one which re- 
quires more caution in its use and application. 

Thirdly,—The rule of instituting a comparison between 
the Treaty in dispute and other Treatics, whether prior, pos- 
terior, or contemporary, upon the same subject and between 
the same parties, This is a source from which the intention 
of the contracting parties may generally be fairly and safely 
derived ; at all events it may be derived from this source in 
a less suspicious manner than from a reference to those 
facts and circumstances (themselves, perhaps, a matter of 





(a) Grotius, ii. 16, xx. 2, 3. (b) Flass, iv. 388, et seq. 

(ce) Wildman's Intern, Law, vol. i. p. 178, 

(d@) “Si generalem aliquam orationem legis alia pars ejusdem legis 
nominatim non mutabit, aut minuwet: secundo loco ratio legis consulenda 
est. Ex hac precipue voluntas et sententia legis perspicitur. Quin imo 
ratio nihil est, nisi voluntas legis: siquidem ratio et causa legis est id, 
quod lex sibi propositum habuit, ut legem constitueret; id, propter quod 


lex lata est, et sine quo lata non essct; denique quod lex in jure consti- 
Fy Se, oy = 
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dispute), which immediately preceded the conclusion of the 
Treaty (e). 

Fourthly,—The rule of having regard to the consequences, 
to the justice or injustice, advantage or disadvantage, which 
would ensue from affixing a particular meaning to the 
doubtful expressions, 

This is, indeed, a mode of interpretation to which recourse 
must be still more sparingly and more cautiously had. 

Fifthly,—When a provision or clause in a Treaty is 
capable of two significations, it should be understood in that 
one which will allow it to operate, rather than in that which 
will deny to it effect (f). Thus, according to Municipal 
Law, if in a partition between Peter and Paul, it is agreed 
that Peter shall have a way over his land, though in strict 
grammatical construction this would mean his own land; yet 
as in that sense the agreement would be nugatory, it must 
be construed to mean the land of Paul (g). This rule is 
perhaps a corollary from that which has been already stated, 
viz., that the intention, rather than the words, of the con- 
tracting parties is to be considered. Both rest on the 





(¢) “Non est novum, ut priores leges ad posteriores trahantur,’”—Dig, 
i, 8, 26. 

“Tdeo, quia antiquiores leges ad posteriores trahi usitatum est, semper 
quasi hoe legibus inesse credi oportet ut ad eas quoque personas et ad eas 
res pertineant, qua quandoque similes erunt.”—Zb, 27. 

“Sed et posteriores leges ad priores pertinent, nisi contrarim sint ; idque 
multis argumentis probatur.”—Zd. 28. 

(f) “Quoties in stipulationibus ambigua oratio est, commodissimum est 
id accipi, quo res, qua de agitur, in tuto sit.”—Dig, xlv. i, 80. 

(g) Pothier (Evans transl.) i. p. 54. 

“Si 1ibi pecuniam donassem, ut tu mihi candem erederes, an credita 
fieret ? Dixi in hujusmodi propositionibus non propriis verbis nos uti; 
nam talem contractum neque donationem esse, neque pecuniam creditam ; 
donationem non esse, quia non ea mente pecunia daretur, ut omnimodo 
penes accipientem maneret; creditam non esse, quia exsolvendi causa 
magis daretur, quam alterius obligandi. Igitur si is, qni pecuniam hac 
conditione accepit, ut mihi in creditum daret, acceptam dederit’ non fore 
creditgm; magis enim mew accepisse intelligi debeo. Sed hec intelli- 
genda sunt propter subtilitatem verborum ; benignius tamen est, utrumque 
yalere,"--Dig, 
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presumption of common sense, that no contract is entered 
into with the intention of being nugatory (A). 

Sixthly,— When the same provision or sentence expresses 
two meanings, that one which most conduces to carry into 
effect the cnd and object of the Convention should be 
adopted (2). 

Seventhly,—An ambiguity in the terms of a Convention 
may sometimes—due regard being of course had to the 
subject matter,—be explained by the common use of those 
terms in the country with respect to which more especially 
the engagement is made (,). ‘ 

Eighthly,—The rule, that the influence and authority of 
usage in the interpretation of private covenants is such, that 
customary clauses, though not expressed, are held to be con- 
tained therein, is in its spirit applicable to International 
covenants (h). 

LXXIV. We have now to consider the cases in which 
doubt arises from the uncertainty of the expression; and 
first, as to the nature of this uncertainty. It will generally 
be found to arise either from—1, incompleteness: or 2, 
ambiguity. 

LXXV. The «uncertainty caused by incompleteness par- 
takes of the character of a specch interrupted, before the 





_ @) “Omnia hominum facts ad scopum aliquem atque finem tendunt, 
unde sibi vel alits utilitatem quandam expectant.”—Cic, de Fin, 1, i. 
¢, 10, 

@) “Quoties idem sermo duas sententias exprimit, ea potissimum 
accipietur, quee rei gerende aptior est."—Dig. L. 17, 67, 
-Compare also Dig. xxiv 






Dig. xix. ii, 18, 

(7) “Semper in stipalationibus et in ceteris contractibus id sequimur 
quod actum est. At si non appareat, quid actum est, crit consequens, ut 
id sequamur, quod in regione, in qua actum est, frequentatur.”—Dig. L. 
17, 34. * 

(4) “ Incontractibus tacite veniunt ea que sunt moris et consuetydinis.” 


—Pothier (Evans’ trans.) vol. i. p. 56. “In obscuris inspici solet, quod 
Ae ey oe ts oF TOW ta 
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thought intended to be conveyed by it has been fully 
uttered (Z). 

The Roman Law furnishes instances of such incompleteness, 
referring to cases in which the law has required a deed or 
act of business to be attested by witnesses, but has omitted 
to specify the number (m); or where a testator has required 
a sum of money to be paid, but omitted to specify the amount 
or the coin (7). 

LXXVI. The uncertainty arising from ambiguity is 
more important in its character and more frequent in its 
occurrence. It is of two kinds: 1, The ambiguity of single 
expressions (singulorum verborum); 2, The ambiguity which 
springs from the general construction (cumpositione orationis) 
of the instrument (0). 

LXXVIL. The ambiguity of single expressions arises 
when one object only is intended to be designated, but the 
expression used for the purpose embraces more than onc. 
In civil affairs this happens more frequently with respect to 
the testaments and contracts of individuals, than with respect 
to public laws; but the Treaty or International Covenant, 
it must be remembered, partakes of the character both of a 
law and a contract. The Roman Law suggests as instances 
of this kind of ambiguity, testaments in which the slave 





() Savigny, R. R. i. 36. 

(m) Nov. 107, ci. In the preface to this novel, it is remarked that 
the wills of testators were often so imperfectly expressed, that they re- 
quired Diviners rather than Interpreters : ‘‘ Els rocaurny dodgecay e£9dOov, 
Gore pavréwy paddov f épunvéwy raira rpogdeicba.” So the English 
Jawyers have a maxim, “ Divinatio non interpretatio est que omnino 
recedit a litera.” 

(x) “Et si plures fuerint testes adhibiti, sufficit soleanem numerum 
exandire.” . . . . “Sed et si notam postea adjecerit legato vel sua 
voce vel litieris, vel summam, vel nomen legatarii, quod non scripserat, 
vel nummorum qualitatem, an recte fecerit? Et puto etiam qualitatem 
nummorum posse postea addi; nam et si adjecta non fuisset, utique pla- 
ceret conjectionem fieri cjus, quod reliquit, vel ex vicinis scripturis, vel ox 
consuetudine patrisfamilias vel regionis."—Diy. xxviii. i. 21. * 

(0) Donellus, Comm, de Jur. Civ. i. p. 43. 

Savigny, R. R. i. 36, 

Dy. xxviii 1, 21, 1. 
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Stichus is bequeathed as a legacy, Titius is named as legatee, 
and the farm of Cornelius (p) is the subject of the bequest ; 
but there are several slaves named Stichus, several persons 
named Titius, several farms designated the farm of Cor- 
nelius. 

Orit may happen that the expressions relate to some ab- 
'stract idea, a class of things or persons, and then the am- 
biguity arises either from the fact, 1, that the expression 
used has various and different significations, like the ex- 
pressions puer, familia, potestas, prescriptio, in the Roman 
Law (q); 2, that it has a restricted (stricta) and an, extensive 
(lata) signification, as the words cognatio, pignus, hypotheca, 
adoptio had in the Roman Law (r). The interpretation 
applied to these two kinds of ambiguity is usually called by 
jurists declaratory (declarativa). 

LXXVIII. The ambiguity which arises from the general 
construction (compositione orationis) was not unnoticed by 
the Roman lawyers, botl with respect to laws and to the 
instruments of private business, 

The former is, indeed, well illustrated by an instance 
which occurs in the Digest itself, in which the jurist, after 
stating various questions requiring the application of a 
principle of law, ends the paragraph by the words mihi 
contra videtur: the interpretation depends entirely on the 





(p) Dig. xxx. 39, 6, 

(g) Savigny, R. RB. i. 8. 36, 

Diy. L. 16, 195.“ Familie appellatio~varie accepta est, nam et in 
yes, et in personas diducitur,” &e. 

Cod, iii, 39,5. The word preseriptio is used to signify either a legal 
pleading, , defensive plea, or prescription. 

db. 5 1B. Use of the phrase st amen extant may mean if they are not 
destroyed, or if they have not been alienated by the husband (ectant apud 
maritum), 

(7) Dig. i.7,1,8. 1. “ Quod adoptionis nomen est quidem generale, in 
duas autem species dividitar,” &e. 

Jb, viii. 2, 28,“ Quodsi ita sit cautum, ve lwntnibus officiatur, ennbigua 
eat ser iptura, utrumne his luminibus officiatur, que nune sunt, an’ etiam 
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question, whether these words relate to the whole of the 
foregoing paragraph, or to a part of it (s). 

Cicero (¢) puts a well-known case of ambiguity relating 
to private instruments, in the direction given by a testator 
to his heir with respect to a certain weight of silver plate 
to be given to his (testator’s) wife, the bequest being so 
worded that the collocation of the words (gue volet) left it 
doubtful whether the selection of the particular plate rested 
with the heir or the wife. The rules of interpretation, it 
may be observed, which Cicero suggests are much the same 
as those which are laid down in this chapter. 

LXXIX. However different these forms of doubt, aris- 
ing from the incompleteness or ambiguity of an instrument, 
may be, they have this feature in common, that they offer 
an obstacle to the full understanding of the intention of the 
framers of the Treaty in which they occur. 

Whether this obstacle has arisen from the want of clear- 
ness in the thoughts, or in an imperfect mastery over lan- 
guage in the provisions of the Treaty, a logical interpreta- 
tion is equally needed ; and for this purpose the application 
of the general rules, already laid down, must be first resorted 
to. 

LXXX. With respect to difficulties of construction, 





(8) Dig, xliv. 8, 2. 

(¢) “Ex ambigno antem nascitur controversia, quum, quid senserit 
seriptor, obscurum est, quod scriptum duas pluresve res significat, ad hunc 
modum: Paterfamilias, quum filium heredem faceret, vasorum argente- 
orum cenutum pondo uxori suz sic legavit : heres meus uvori mee vasorum 
argenteorum pondo centum, que volet, dato. Post mortem ejus vasa mag- 
nitica et pretiose celata petit a filio mater. le se, que ipse vellet 
debere dicit. Primum, si tieri poterit, demonstrandum est, non esse am~- 
bigue scriptum, propterea quod omnes in consuetudine sermonis sic uti 
soleant eo verbo uno pluribusve in eam sententiam in quam is, qui dicet, 
accipiendum esse demonstrabit. Deinde ex superiore et ex inferiore 
seriptura docendum id, quod queratur, fieri perspicuum. Quere si ipsa 
separatim ex se verba considerentur, omnia, aut pleraque ambigua visum 
iri; quee autem ex omni considerata scripture perspicua fiant, hac am- 
bigua non oportere existimari.”"—De Invent. 1. ii. c. 40, 
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arising from both the foregoing sources of doubt, two general 
rules are applicable (x). . 

1, That the contracting party, who might and ought to 
have expressed himself clearly and fully, must take the con- 
sequences of his carelessness, and cannot, as a general rule, 
introduce subsequent restrictions or extensions of his mean- 
ing (x). 

2. That what is sufficiently declared must be taken to be 
true, and to have been the true intention of the party enter- 
ing into the engagement. 

LXXXI. Under the second branch of logical interpreta- 
tion, we have to consider cases of doubt arising from the 
impropriety of the expression employed; that is to say, 
cases in which the expression does convey a meaning, and 
abstractedly considered, an unambiguous meaning, but one 
which, when the circumstances are considered, evidently 
does not convey ¢he meaning intended by the author or 
authors of the instrument in which it occurs. 

In such cases is the word or the intention to prevail? It 
must be answered, that as the only function of the word is 





(u) Vattel, 2, ss, 264-266. 
(x) “In stipulationibus guum queritur quid actum sit, verba contra sti- 
\ pulatorem interpretanda sunt.” —Dig. xlv, i. 38, 18. 

“ Veteribus placet, pactionem obscuram vel ambiguam venditori et qui 
locavit, nocere, in quorum fuit potestate legem apertius conseribere,”—Dig, 
li, 14, 89; ef vide ib. xviii. 1, 21; L. 17, 172; xviii. 1, 33, 

Mr. Evans very justly observes, i in a note to his edition of Pothier on 
Obligations, that “the rule of the English Law is directly the reverse, 
and the words of an engagement are to be construed most strongly against 
the person engaging.” He adds that “these two opposite rules have 
probably both resulted from the same maxim, that verba ambigua fortius 
accipiuntur contra proferentem, By the Roman Law, the words of the 
stipulation were necessarily those of the person to whom the promise was 
made; the person promising only assented to the question proposed by 
the person stipulating. There is nothing similar to this in the covenants 
and engagements used in England ; but an indenture is the deed of both 
parties, and the words it contains are taken as the words of both, except 
as to those parts which are in their nature only applicable to one of them, 
—Vol. i. p. 58. See. too. Savieny, Obligationenrecht, UL. 193. 4. 8, who 
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to express the intention, to sacrifice the latter to the former 
is to prefer the means tothe end. The Roman jurists justly 
said of laws, “ Non hoc est, verba earum tenere, sed vim ac 
“ potestatem” (y}; and not less justly of contracts, “ In 
“ conventionibus contrahentium voluntatem potius, quam 
“ verba spectari placuit ” (z). 

LXXXII. Cases of this character exhibit a much less 
varied form than those in which the doubt arises from the 
uncertainty of the expression. 

The impropriety of the words to express the meaning 
arises, when the words convey more or less than the meaning 
of the personusing them. In the former case the impropriety 
of the expression is rectified by a narrowing or restrictive 
interpretation (interpretatio restrictiva), in the latter by a 
widening or extensive interpretation (interpretatio extensiva). 

LXXXITIL The object of both kinds of interpretation is 
identical, namely, to bring the expression in unison with the 
thought; and the necessity and justification of both is founded 
upon the hypothesis, that the thought is as demonstrably 
clear as the expression is evidently improper. Although, 
therefore, this kind of interpretation has been ranged under 
the class designated as logical, it manifestly is also of an 
historical character, necessitating a recurrence to the record 
of the facts which preceded or accompanied the formation of the 
Treaty ; and here again we must have recourse to the general 
rules of interpretation which have been already laid down. 

In the application equally of the restrictive as of the ex- 
tensive modes of interpretation, the most scrupulous caution 
is to be observed, lest the true bounds of the doctrine which 
we are considering be overpassed, and inference (a) or 





(y) Dig. i. 8,17. 

“Verbum, ex degibus sic accipiendum est : tam ex legum sententia, quam 
ex verbis.”—Dig. L. 16, 6. 

Sed etsi maxime verba legis hunc habeant intellectum, tamen mens 
legisiatoris aliud vult,”—J6, xxvii. 1, 18, 2. : 

“ Non oportere jus civile calumniari neque verba captari, sed qua mente 
quid diceretur, animadvertere convenire.”—Zb. x, 4, 19. 

(e) Dig. L. 16, 219, (@) Savigny, BR. R. i. s. 87, 
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analogy (4) be substituted for interpretation, in which case 
it is clear that the expression is not rectified by being 
brought into unison with the idea, but that a new idea is 
substituted by the interpreter in the place of that which was 
present to the mind of the framers of the Treaty. 
LXXXIV, With respect to the mode of interpretation 
which has been designated as extensive, Vattel, agreeing with 
Grotius and Puffendorf (c), is of opinion that where the 
sufficient and only reason of a provision is undisputed and 
certain, such provision may be extended to cases to which 
the same (d) reason applies, although the provision be not 
comprised within the signification of the terms employed, 
This principle is sometimes called an adhering" to the spirit 
ratherthan the letter (e). The Koran forbade wine to the 
Mahometans, and in so doing forbade all intoxicating 
liquors. It was a provision in a Treaty that a certain 
city should not be enclosed within walls: at the time 
when the Treaty was made, walls were the only species of 
fortifications in use; it would not be lawful to fortify 
that city by means of fosses and earthworks, because the 
spirit and intention of the Treaty was to prevent the 
fortification of the town. Sempronius willed in his last 
testament that if the child of his then pregnant wife should 
die, Curius should be his heir. The testator died, but his 
wife proved not to be pregnant. Ave the heirs under an 
intestacy, or Curius, to possess the property ? The latter, for 





(8) “ Analogia preter legis argumentum novi aliquid inducimus, ideo, 
quod id quoque voluisse legislatorem probabile sit: qua quidem res est 
et discriminis et cautionis plenissima.”—Miiklenbruch, Doctrina Pandect, 
1.1, 8, 64, 

(c) Grotius, 1, ii, c. 16, 20, 

Puffendorf, 1. v. c. 12, 18. 

Vattel, 1. ii. c. 17, s. 291-2, 

(d) If, Grotius observes, it only comes within a like reason, this will 
not show-that they were included in the meaning. 

(e) “Ergo hie status ducit ex eo quod scriptum est, id quod incertum 
est: quod quoniam ratiocinatione colligitur, ratiocinativus dicitur,’— 
Quintilian, Inst. Orat. 1. vii. c. 8. 
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it is manifest that the intention of the testator was that 
Curius should stand next to the testator’s own child, These 
are the illustrations employed by Vattel and his great. pre- 
decessors in support of the position. Que, it will be seen, 
borrowed from a law, one froma convention, one from a 
unilateral act ov testament. Vattel, however, enforces with 
great earnestness the necessity of the utmost caution always 
attending the use of a mode of interpretation..which is not 
authorised by the terms of the instrument. It may only be 
resorted to in cases where there is no dispute with respect to 
the true and only reason of the provision; and the cardinal 
rule, that the true sense of a promise is not only that which 
was in the mind of the promiser, but also that which has 
been sufficiently declared, and which both the contracting 
parties must have reasonably understood, is never to be de- 
parted from. On the one hand, therefore, the instrument is 
not to be construed agreeably to the reason which one of the 
parties possibly might have had in his mind. On the other 
hand, it certainly ought to be construed agreeably to the 
reason upon which the parties clearly did proceed. 

LXXXV. This rule of extensive interpretation excludes 
all the evasions and pretexts which have been resorted to for 
the purpose of evading stipulations. As a general maxim, it 
is true that good faith clings to the spirit, and fraud to the 
letter of the convention (f). 

When the Corinthians, being forbidden to give ships to the 
Athenians, sold them some,at a merely nominal price,—when 
the Queen of Egypt refused to pay tribute to the Rhodians 
for Pharos, because, though as an island, it was, under the 





(f) “ Cireumscriptio semper crimen, sub specie legis, involvit. Quod 
apparet in illa legitimum est, quod latet, insidiosum.”—Seneca, 1. vi. 
Controv. 8. 

“Contra legem facit, qui id facit, quod lex prohibet : in fraudem vero 
legis, qui salvis verbis logis sententiam ejus circumvenit, Fraus enim legi 
fit ubi, quod fieri noluit, ficri autem non vetuit, id fit; et quod distat 
pyrov Grd diavoias (id est dictum a sententia), hoc distat fraus ab eo, quod 
coutra legem fit."—Dig. i. 8, 29-30. 
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. eonvention, liable to such tribute, while the demand was 
being made she had joined it to the continent by a mole,— 
when these and similar frauds are attempted, the rule of 
extensive interpretation by which they are condemned, is the 
rule of acknowledged right (g). 

LXXXVI. There is another maxim of law relating to 
Private Contracts, which relatesto the extensive interpretation, 
and the principle of which is applicable to International 
Covenants, Pothier says that (h), “ When the object of the 
“ agreement is universally to include everything of a given 
“nature (une wniversalité des choses), the general description 
“ will comprise all particular articles, although they may not 
“ have been in the knowledge of the parties. For instance 
“an engagement which A. makes with B. to abandon his 
“share in a succession for a certain sum. This agreement 
“includes everything which makes part of the succession, 
“ whether known or not; the intention of A. and B. was to 
“ contract for the whole. Therefore it is decided that A. 
“cannot object to the agreement, under pretence that a 
“ considerable property has been found to belong to the suc- 
“ cession of which both parties had no knowledge.” 

LXXXVII. Restrictiveis the reverse of Extensive Inter 
pretation, but founded upon the same principle of making 
the language correspond with the intention of the parties to 
the convention. 

Grotius lays down three predicaments in which Restrictive 
Interpretation is necessary. 

1. When, without a limitation of the literal meaning, an 
absurdity would follow. 





(g) The Roman lawyers classed the modes of evading a prohibitory law 
under four heads :— - 
By disguising or changing — 
(1.) Thething which was the subject of the contract.— Diy, xiv.6,7,3, 
(2.) The person.—Ib. xxiv. 1, 5, : 
(3.) The nature of the contract.—Zd, 
(4.) The tanner of contracting.—Jb, xvi. 1, 8, 14, 
th) Pothier (Evans tranea?.). val. i. vn. 59. 
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2. When the only cause or reason which moved the will 
of the parties to the contract has ceased. 

3. When the matter of the promise or engagement is 
defective. 

ULXXXVIIL. It is a maxim of law that no one is supposed 
to intend what is absurd. A man bequeaths his house to one 
person, and his garden to another; it would be absurd to 
suppose that the latter had a garden bequeathed to him into 
which he could not enter. The absolute bequest of the house 
must therefore be restricted, and subjected to the condition of 
allowing a passage to the owner of the garden. Vattel applies 
this rule to the conduct of States, and observes that when the 
strict meahing of a Treaty would lead to an unlawful conse- 
quence, it must be restricted. The State which has promised 
to assist an ally in all his wars, ought not to assist him in a 
war which is manifestly unjust. 

LUXX XIX. Under the second class of cases mentioned by 
Grotius, must be discussed the important question arising 
from the maxim of Civilians, conventio omnis intelligitur rebus 
sic stantibus. When that state of things which was essential 
to, and the moving cause of, the promise or engagement 
has undergone a material change, or has ceased, the founda- 
tion ofthe promise or engagement is gone, and their obligation 
has ceased. This proposition rests upon the principle that 
the condition of rebus sic stantibus is tacitly annexed to every 
covenant. Grotius (7) admits the soundness of this doctrine 
only in cases in which it is quite clear that the existing state 
of things was the sole cause of the contract. 

Vattel illustrates the doctrine by several instances (j). An 
Elective Prince, having no children, promises an ally that he 





(i) “Solet et hoc disputari, an promissa in se habeant tacitam condi- 
tionem, si res maneant quo sunt loco: quod negandum est, nisi apertis- 
sime pateat statum rerum preesentem in unica illa quem diximus ratione 
inclusum esse. Sic passim in historiis legimus legatos a suscepto itinere 
domum rediisse deserta legatione, quod res ita mutatas intelligeront, ut 
tota iegationis materia aut causa cessaret.”—L. ii. c. xvi. 25, 2, 

(av T. tiie. xvi, 296. 
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will endeavour to procure for him the right of. succession, 
but a son is afterwards born to him. Who can doubt that 
the engagement is made void by this subsequent event? A 
sovereign, in time of peace, promises to send succour to an 
ally; before he can do so, war breaks out in his own do- 
minions: he is not bound to fulfil a promise which would 
leave him defenceless (2). So, if a State be engaged to 
furnish another State with certain articles of commerce, and 
subsequent unforeseen circumstances render these articles of 
paramount importance to the subjects of the engaging State, 
the delivery of the articles cannot be reasonably required. 
Tf, for instance, a State has promised to furnish corn to an- 
other State, and a dearth takes place, so that there be not 
corn enough for its own subjects (2), in this collision of 
duties, the preference must be given to the latter (m). Ne- 
cessity, when real and bona fide, overrides the obligation of 
the promise. 

Lord Stowell observes that “a clear necessity will be a 
“sufficient justification of everything that is done fairly, 
“and with good faith under it” (x). And again, “ that the 
* law of cases of necessity is not likely to be well furnished 
“ with precise rules ; necessity creates the law, it supersedes 
“rules, and whatever is reasonable and just in such cases is 
“likewise legal. It is not to be considered as matter of 
“surprise, therefore, if much instituted rule is not to be 
“ found on such subjects” (0). 





(*) “Humana jura omnia ita esse comparata, ut non obligent in sum- 
ma necessitate."—Grot. 1. ii, c. 18-4, s, 6, : 

@® On this principle Great Britain arbitrated between Sardinia and 
Tunis, 1843-4. With respect to events rendering the performance of @ 
contract illegal in the case of individuals, owing to the breaking out of 
war between the nations to which they belong, see Abbott on Merchant 
Ships and Seamen, 11th edit. pt. iv. ch, ii, p. 453. See also The. Teutonia, 
Law Reports, 3 Adm. and Eccl, 394, 

(m) Vide ante, p. 14. 

Vattel, l, ii. e. 12, 8, 170. 

(n) The Christiansberg, 6 C. Rob. Adm. Rep. 378. be 
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Treaties concluded against a particular State, in order to 
preserve the Balance of Power, must necessarily be subject to 
change, so far as the parties are concerned, when one of them 
endeavours to violate the principle by his own unlawful 
aggrandisement. 

Vattel, in accordance with the natural feelings of honour 
and honesty, inculcates the utmost caution in the application 
of the rule of interpretation which has been under discussion. 
It is manifest that the State, like the Individual, which takes 
advantage of every change of affairs to disengage itself from 
the obligations of a solemn covenant, weakens the foundations 
of that good faith on which the peace of the world depends (p). 

XC. The caution which Vattel so strongly inculcates with 
respect to the rule, “ conventio omnis intelligitur rebus sie 
stantibus,” was never more amply or more honourably illus- 
trated than in the conduct of Great Britain with respect to 
the Russo-Dutch Loan. 

* During the wars of the French Revolution, Great Britain 
took possession of the colonies belonging to the Dutch, not 
because she was at war with Holland, but to preserve them 
from France when France invaded Holland. When, in 
1814, Holland was liberated from the dominion of France, 
Great Britain conceived herself bound in honour to restore 
to Holland these colonies. Therefore, on August 13, 
1814, Great Britain concluded a Convention with the 
Netherlands, in the first article of which she engaged to 
restore to. the Netherlands all the colonies which were 
possessed by Holland on January 1, 1803, with the 
exception of the Cape of Good Hope, Demerara, Essequibo, 
and Berbice, which possessions were to be disposed of by a 
supplementary Convention. That supplementary Conven~ 
tion was contained in the first additional article to the Con- 
vention just referred to, namely, of August 13, 1814. 
By that additional article, Great Britain engaged, first, to 
pay 1,000,000/. to Sweden ; secondly, to advance 2,000,000, 





(p) Vide ante, p. 76, 
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to be applied towards augmenting and improving the defences 
of the Low Countries ; thirdly, to bear equally with Holland 
such further charges as might be agreed upon towards ‘the 
final and satisfactory scttlement of the Low Countries, in 
union with- Holland, &., not exceeding in the whole the 
sum of 3,000,0002., to be defrayed by Great Britain. In 
consideration of these engagements, the Netherlands agreed 
to cede in full sovereignty to his Britannic Majesty the 
colonies of the Cape of Good Hope, Demerara, Essequibo, 
and Berbice. The manner in which this latter sum was to 
be expended was determined by a subsequent Convention (4), 
signed on May 19, 1815, between Great Britain, the 
King of the Netherlands, and Russia, by which Great 
Britain undertook the payment of a part of a debt owed by 
Russia to Holland. 

According to the terms of the Convention, “his Majesty 
“the King of the Netherlands, being desirous, upon the final . 
“ reunion of the Belgic provinces with Holland, to render to 
“the Allied Powers who were parties to the Treaty con- 
“cluded at Chaumont on March 1, 1814, a suitable 
“return for the heavy expense incurred by them in de- 
“livering the said territories from the power of the enemy ; 
“and the said Powers having, in consideration of arrange- 
“ments made with each other, mutually agreed to waive 
“ their several pretensions under this head in favour of his 
“ Majesty the Emperor of All the Russias, his said Majesty 
“the King of the Netherlands has thereupon resolved to 
“ proceed immediately to execute with his Imperial Majesty 
“a Convention to the following effect, to which his Britannic 





(q) Hansard’s Parl, Deb. vol. xc. N.S, vol. xci.—Debates on Cracow. 
See especially the speeches of Lord John Russell, Sir W. Molesworth, 
Sir R. Peel, and Mr. Stuart Wortley. See, too, the question again 
mooted in, the House of Commons, by Lord Dudley Stuart, August 1, 
1864, and the speech of Sir W. Molesworth, which exhausts the subject. 

65 Geo, III. c. 115. (June 28, 1815.) 7 

9&8 2Wm. IV. ec. 8) (Aneust 2. 1829) 
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“ Majesty agrees to be a party, in pursuance of engage- 
“ments taken by his said Majesty with the King of the 
“ Netherlands, in a Convention signed at London on 
“ ‘August 13, 1814.” 

In the second article, their Belgic and Britannic Majesties 
engaged to pay an annual interest of 5 per cent. on the 
said capitals, together with a sinking fund of 1 per cent. In 
the third and fourth articles it was agreed that these pay- 
ments should be made through the agency of Russia, and 
that Russia should “ continue as herctofore to be security 
“ to the creditors for the whole of the said loan, and shall 
“be charged with the administration of the same, their 
‘* Belgic and Britannic Majesties remaining liable to his . 
“ Imperial Majesty, each for the punctual discharge of the 
respective proportions of the said charge.” 

By the fifth article it was said to be “ understood and 
“agreed between the high contracting parties, that the 
“said payments on the part of their Majesties the King of 
“the Netherlands and the King of Great Britain, as afore- 
said, shall cease and determine should the possession and 
“ sovereignty (which God forbid!) of the Belgic provinces 
“at any time pass or be severed from the dominions of his 
Majesty the King of the Netherlands previous to the 
‘complete liquidation of the same. It is also understood 
“ and agreed between the high contracting parties, that the 
“payments on the part of their Majesties the King of the 
« Netherlands and the King of Great Britain, as aforesaid, 
“ shall not be interrupted in the event (which God forbid !) 
“ of a war breaking out between any of the three high con- 
tracting partics; the government of his Majesty the 
“ Emperor of AN the Russias being actually bound to its 
“ ereditors by a similar agreement.” 

In 1831, after the separation of Holland and Belgium, 
Great Britain having changed her mind with respect to the 
advantage accruing to Europe from the union of these terri- 
torieS, was anxious to induce Russia to assent with her to 
their severance, and to the establishment of the new kingdom 
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of Belgium, or this purpose, Great Britain entered into a 
new Treaty with Russia, whereby, though the event had 
happened which released Great Britain from the obligation 
of continuing to pay her portion ofthe loan, she nevertheless, 
bound herself again to do so, by a new Convention entered 
into in 1831, in which it was said that: 

“ Their Majesties the King of the United Kingdon of 
“ Great Britain and Ireland and the Emperor of “AIL the 
« Russias, considering that the events which have occurred 
“in the United Kingdom of the Netherlands since the year 
« 1830, have rendered it necessary that the Courts of Great 
“ Britain and Russia should examine the stipulations of their 
“Convention of May 19, 1815, as well as of the Ad- 
“ ditional Article annexed thereto; considering that such 
“ examination has led the two high contracting parties to the 
“ conclusion, that complete agreement does not exist between 
“ the letter and the spirit of that Convention, when regarded 
“ in connection with the circumstances which attended the 
“ separation that has taken place between the two principal 
divisions of the United Kingdom of the Netherlands ; but 
“that, on referring to the object of the above-mentioned 
“Convention of May 19, 1815, it appears that that 
object was to afford to Great Britain a guarantee that 
“« Russia would, on all questions concerning Belgium, identify 
“ her policy with that which the Court of London had deemed 
“ the best adapted for the maintenance of a just balance of 
“ power in Europe; and, on the other hand, to secure to 
“ Russia the payment of a portion of her old Dutch debt, 
“ in consideration of the general arrangements of the Con- 
“ gress of Vienna (r), to which she had given her adhesion— 
“arrangements which remain in full force; their said 
“ Majesties being desirous, at the present moment, that the 
“game principles should continue to govern their relations 
“ with each other, and that the special tie which the Con- 





(r) Not the Treaty of Vienna with which, in the debate, it was some- 
‘gt. eS 
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“ vention of May 19, 1815, had formed between the two 
“ Courts, should be maintained, have, &c. 

“ Art. L—In virtue of the considerations above specified 
“his Britannic Majesty engages to recommend to his Parlia- 
** ment to enable him to undertake to continue, on his part, 
“ the payments stipulated in the Conventionof May 19, 1815, 
“according to the mode, and until the completion of 
“the sum fixed for Great Britain in the said Conven- 
© tion, 

« Art. IL—lIn virtue of the same considerations, his Ma- 
“ jesty the Emperor of All the Russias engages that if (which 
“ God forbid !) the arrangements agreed upon for the inde- 
“ pendence and the neutrality of Belgium, and to the main- 
“tenance of which the two high powers are equally bound, 
“ should be endangercd by the course of events, he will not 
“ contract any other engagement, without a previous agree- 
“ment with his Britannic Majesty, and his formal assent,” 

In 1847, after the incorporation of the free city of Cravow 
into the Austrian dominions, Mr. Hume moved, in the House 
of Commons, the following resolutions : 

“1. That this House, considering the faithful observance 
“ of the General Act of Congress, or Treaty of Vienna, of 
* June 9, 1815, as the basis of the peace and welfare of 
“ Burope, views with alarm and indignation the incorpora- 
“tion of the free city of Cracow, and of its territory, into 
“ the empire of Austria, by virtue of a Convention entered 
“into at Vienna, on November 6, 1846, by Russia, 
‘* Prussia, and Austria, in manifest violation of the said 
“ Treaty. 

“2, That it appears, by returns laid before Parliament, 
that there has already been paid from the British treasury 
“towards the principal and for the interest of the debt 
® called Russo-Dutch Loan, between the years 1816 and 
* 1846, both inclusive, the sum of 40,493,750 florins, equal 
to 3,374,4792, sterling money ; and that the liquidation of 
“ the ,principal and interest of the remaining part of the 
“ Joan, as stipulated by the Act of 2& 3 Will. 4, ¢. 81, will 


éc 
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“ require further annual payments from the British Treasury 
“ until the year 1915, amounting to 47,006,250 florins, equal 
“ to 3,917,1877. sterling money, making then the aggregate 
“ payment of 7,291,666/., and the ‘average, for each of the 
“hundred years, of 72,9162, 

“3, That the Convention of November 16, 1831, between 
“his Majesty the King of Great Britain and Ireland and 
“ the Emperor of All the Russias, was made to explain the 
“ stipulations of the Treaty between Great Britain, Russia, 
“and the Netherlands, signed at London on May 19, 1815, 
“and included in the Treaty of Vienna; and, by that 
“ Convention, it was agreed by Great Britain ‘to secure to 
“Russia the payment of a portion of her old Dutch debt 
“in consideration of the general arrangements of the 
“* Congress of Vienna, to which she had given her 
“* adhesion—arrangements which remain in full force.’” 

“4, That this house is, therefore, of opinion, that Russia 
“having withdrawn that adhesion, and those arrangements 
“ being, through her act, no longer in force, the payments 
“ from this country, on account of that debt, should be 
“henceforth suspended ” (s). 

The Government, however, with the support of the legis. 
lature, refused to assent to these resolutions, principally upon 
these grounds: 1. That the loan had been undertaken by 
Great Britain partly on account of the exertions made by 
Russia with the other Great Powers in liberating Belgium 
from France, and annexing it to Holland. 2. Partly be- 
cause Great Britain had undertaken the loan in some measure 
as a set-offagainst the Dutch possessions of the Cape of Good 
Hope, Demerara, Essequibo, and Berbice, retained by her 
after the conclusion of the peace, 1814-15. 3. Because the 
Convention of 1831 contemplated the continuance of the pay- 
ment by Great Britain even during a war with Russia, It 
was admitted, during the discussion, that the evidence of the 
intentiort of the contracting parties was to be derived from 





(8) Hansard's Pari. Deh. vol. xn nn 270 
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the contemporary instruments (¢), and from the main object, 
even against the letter, of the Convention. 

_ An August 1854, the attempt of Mr. Hume was renewed 
‘by Lord Dudley Stuart. The motion for repudiating the 
loan was founded upon the averment that Russia had violated 
a main article of the Treaty of Vienna, with respect to the 
free navigation of rivers flowing through divers countries (7), 
by rendering the mouths of the Danube unnavigable (2); 
and that therefore she was not entitled to further payment of 
the loan. The motion, which was in substance the same as 

- that of Mr. Hume, was, for the like reasons, and for the 
additional reason that Great Britain was, on account of being 
at war with Russia, bound, by a regard to national honour, 
to be more than ever jealous of affording the slightest ground 
for the accusation that she wished to repudiate her debts justly 
contracted with the Power which was now her enemy, re- 
jected (y). 

XCI. Itis quite consistent with the maintenance of this 
faith, when the interpretation of a Treaty, with reference to 
a case not foreseen or provided for by it, has become neces- 
sary, to conduct that interpretation-as nearly as possible in 
accordance with what the party would have done if the cir- 
cumstance which has now happened had been foreseen. This 
is sometimes called the argumentum a ratione legis ampla, 
and is founded on the rule of law: “ ubi eadem ratio ibi idem 
“ jus statuendum.” 

XCII. (z). When the apprehension of a particular event 





(t) See Sir Robert Peel's remarks on the despatch of Lord Castle- 
reagh, February 13, 1815, as explanatory of the Convention, 

(w) Fide ante, vol. i. p, 229, It may well be doubted whether the 
provisions of the Treaty of Vienna (which, by the way, did not include 
the Convention of May 19) could affect the Russian possession of the 
mouths of the Danube, acquired by the Treaty of Adrianople, 1829, 

(2) Vide ante, vol. i. p. 233. 

(y) Vide post, vol, iii., as to the effect of war upon the debts both of 
States and subjects. Vide ante, chap. iii, as to such debts in time of 
peace, 

(2) Fattel, 1. ii, ¢. 87, 2, 208. 
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has been the reason of a particular provision of a Treaty, 
this provision is not to be restricted to cases in which such 
an event is improbable, but to be extended to all cases in 
which the event is possible. If a Treaty declare thatno army 
or fleet shall be conducted to a certain place, it will not be 
allowable to conduct thither an army or a flect, under pretence 
that no harm is intended by such a step; for the object of 
the provision was not only to prevent the actual occurrence 
of an evil, but to keep all danger, and all apprehension of 
danger, at a distance. 

XCIII. However general the terms may be in which an 
agreement is conceived, it only comprises those things re- 
specting which it appears that the contracting parties pro- 
posed to covenant, and not others which were not within the 
scope of their intention or contemplation («). 

XCIV. When a case is expressed in a contract for the 
purpose of preventing any doubt which might otherwise arise 
as to whether the engagement resulting from the contract 
would extend to such case, the parties are not thereby under- 
stood to restrain the extent to which the engagement, in re- 
spect to other cases not so expressed, would legally reach (4). 

This subject has also been considered in a case before the 
Supreme Court of the United States of America, respecting 
the construction of the Treaty of peace with Great Britain. 
During the war the State of Virginia made a law, that all 
persons indebted to British subjects might pay the amount 
into the loan-office, which should be a good discharge. By 
the Treaty of peace it was provided that “ creditors of either 
“ side should meet with no lawful impediments for the re- 
“ covery of their debts.” The defendant had paid the money 
into the loan-office ; but it was held that, in consequence of 





(a) “Iniquum est enim perimi pacto id, de quo cogitatum non doce- 
tur.” — Dig. ii, 15, 9, 

Vide ante, vol. i. p. 54, 

(8) Vide ante, vol. i. p. 47. . 

“Que, dubitationis tollende causa, contractibus inseruntur jus com- 
mune non Imdunt.”'— Jee. T. 17 81. 
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the Treaty of peace, he was liable to the plaintiff. Judge 
Chace, in giving his opinion to that effect, said: “ In the 
“ construction of contracts, words are to be taken in their 
“ natural and obvious meaning, unless some good reason be 
“ assigned to show that they should be understood in a dif- 
“ ferent sense. The universality of the terms is equal to an 
“ express specification on the Treaty, and indeed includes it. 
« For it is fair and conclusive reasoning, that if any descrip- 
* tion of debtors, or class of cases, were intended to be ex- 
“ cepted, it would have been specified. The indefinite and 
“ sweeping words made use of by the parties exclude the 
“ idea of any class of cases having been intended to be ex- 
“ cepted, and explode the doctrine of constructive discrimi- 
“ nation ” (e), 

XCV. Under the extensive and restrictive kinds of inter- 
pretation, Jurists have been in the habit of including a once 
celebrated distinction between things of a favourable and 
things of an odious nature. 

Barbeyrac (d) rejected this distinction, on the ground that 
these assumed qualities cannot found any safe rules of inter- 
pretation; that the same characteristics may seem odfous 
to one party and favourable to another, according to the 
dispositions of each, and the point of view from which they 
regard them; that they are incapable therefore of a certain 
definition; that it is admitted that the two qualities are 
often blended together in one and the same subject; and, 
above all, that without having recourse to this distinction 
sound rules of interpretation may be always obtained. 

Vattel (¢), however, adheres to the distinction, but thinks 





(c) Ware v, Highton, 3 Dailas (American), Reports, p. 199. 

See, too, Hamiltons v. Eaton, Martin (American), Reports, 79. 

Pothier (Evans' trans), vol. i. p. 89. 

(d) See his note on Grot. 1. ii. c. 16, 10, in which he repeats the 
opinion which lie had already expressed in his commentary on Puffendorf, 
De Jure Nat, et Gent, 3, 12. 

{e) 4 One of the sections of Vattel which is relied on, states this pro- 
position, ‘that whatever tends to change the present state of things, is 
also to be ranked in the class of odious things. —(B. ii.s, 805.) Is it not 
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that, with respect to certain things, concerning which the 
intention of the parties is not clear, equity gives in some 
cases an. extensive, in others a restrictive interpretation. This 
is unquestionably true, and is indeed the substance of what 
has been already stated, but the catalogue of things favour- 
able, to which Vattel applies the extensive, and of things 
odious, to which he applies the restrictive, interpretations, are 
of a very loose and disputable character; and the rules 
which he lays down appear to find their place with more 
propriety and accuracy under the other different heads which 
have been mentioned. 





most manifest, that this proposition is, or at least may be, in many cases, 
fundamentally wrong? If a people free themselves from a despotism, is 
it to be said, that the change of government is odious, and ought to be 
construed strictly? What, upon such a principle, is to become of the 
American Revolution, and of our State Governments and State Conasti- 
tutions? Suppose a well-ordered Government arises out of a state of 
disorder and anarchy, is such a Government to be considered odious ? 
Another section (8. 508) adds, ‘Since odious things are those whose 
restriction tends more certainly to equity than their extension, and since 
we ought to pursue that line which is most conformable to equity, when 
the will of the Legislature or of the contracting parties is not exactly 
known, we should, where there is a question of odious things, interpret 
the terms in the most limited sense. We may even, to a certain degree, 
adopt a figurative meaning, in order to avert the oppressive consequences 
of the proper and literal sense, or anything of an odious nature which it 
would involve,’ Does not this section contain most lax and unsatisfactory 
ingredients for interpretation? Who is to decide whether it is most con- 
formable to equity to extend or to restrict the sense? Who is to decide 
whether the provision is odious? According to this rule, the most oppo- 
site interpretations of the same words would be equally correct, accord~ 
ing as the interpreter should deem it odious or salutary. Nay, the 
words are to be deserted, and a figurative sense adopted, whenever he 
deems it advisable, looking to the odious nature or consequence of the 
common sense.”—Story on the Constit. of the United States, vol. i. pp. 
291, 292, 
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CHAPTER IX. 


zs COLLISION OF TREATIES. 


XCVI. Iv has been already remarked that it is not con- 
petent toa State to adopt customs or make Treaties which 
come into collision with Divine or Natural Law (a), ar which 
affect the general International Law with respect to other 
States which are not parties to the Treaty (4). But a 
collision or opposition may happen between two human 
laws (¢), two promises, or two treaties; the fulfilment of 
both may be impossible, and inthis case it is desirable to 
have recourse to some recognised rules for ascertaining to 
which the preference should begiven(d). Grotius, borrow- 
ing from Cicero and Vattel, has here laid down various rules 
which in such cases should be observed. 

XCVIL 1. In all cases where a stipulation which is per- 
missive, conflicts with one that commands, the former must 
yield to the latter. This doctrine that command outweighs 
permission was derived by Grotius from Cicero, and is 
adopted by all jurists; nevertheless a universal command, 
according to Barbeyrac, gives way toa particular permis- 
sion. 

2, A stipulation which may be complied with at any time. 





(@® Vol. i. p. 26. 

“Pacta, que turpem causam continent, non sunt observanda.”—Dig, ti. 
xiv. 27, 4, 

(8) “Privatorum conventio juri publico non derogat.’—Dig. L. 17, 45. 

Vide ante, vol. i. p. 46. 

(c) Quintil. Instit. Orator. lib. vii. c. 7. = 

(d) Grot. 1. ii. ¢, 16, 29. 

Vattel, 1, ii, c, 17, a8. 311, 321, 

Rutherforth, b, ii. c. 7, p. 430. (Ed. Baltimore, 1832.) 


COLLISION OF TREATIES. 127 


must yield to one which must be executed directly or not at 
all. This rule is manifestly reasonable ;—by the adoption 
of it both engagements may possibly be satisfied,— whereas 
by a contrary rule only one can be satisfied. 

3. A prohibitory stipulation must be preferred, as a 
general rule, over one which is imperative,—upon the prin- 
ciple that every prohibition is absolute in itself, whereas 
every injunction is of necessity conditional, and supposes a 
power and an opportunity of doing what is enjoined. When 
this cannot be done without contravening a prohibitory 
stipulation, there is no opportunity, and therefore no moral 
possibility of acting; but this remark is true only in cases 
where the prohibition is absolute and unconditional. 

4, When two stipulations equal in other respects, con- 
flict with each other, the more particular one has precedence 
over that which is more general. ‘Phis is the rule in the 
conflict of laws, founded upon the principle that the Tegis- 
lator, when he speaks particularly, is held to be more care- 
ful to guard against accidental exceptions, and therefore 
more unwilling ‘to admit of any than when he speaks in 
general. 

5. It is a rule with respect to all prohibitions, that the 
prohibition which has a penalty attached to it is to be pre- 
ferred to the one whfch has not, and that which has the 
greater penalty to that which has the lesser, 

In the case of Lhe Ringende Jacob, it was considered 
whether the freighting the ship to the enemy was or was 
not the lending prohibited in the Swedish Treaty (October 

+21, 1666). Sir W. Scott said: “ Reference has been made 
“ to an ancient Treaty between England and Sweden, which 
forbids the subjects of either Power < to sell or Jend their 
“© shipsfor the use and advantage of the enemies of the 
“* other ;’ and as this prohibition is connected in the same 
“article with the subject of contraband, it is argued that 
“the carrying of contraband articles in the present cargo, 
“is such a lending as comes within the meaning of the 
* Treaty; but I cannot agree to that interpretation. To 
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“ let a ship on freight to go to the ports of the enemy, can- 
“ not .be termed lending, but in a very loose sense; and I 
“apprehend the true meaning to have been, that they 
“should not give up the use and management of their ships 
“ directly to the enemy, or put them under his absolute 
se power and direction. It is, besides, observable, that there 
“is no penalty anyexed to this prohibition. I cannot think 
“that such a service as this-is will make the vessel subject 
“ to confiscation ” (e). 

6. A sound rule is often derived from the consideration of 
dates of Treaties. If there happen a collision between two 
affirmative Treaties concluded between the same contracting 
parties, the Treaty of more recent is preferred over that of 
later date. In this case both covenants have been made by 
the same Powers, and therefore the subsequent might dero- 
gate from the former act, On the other hand, if a collision 
happened between two Treaties concluded between two 
different contracting parties, the more ancient one must be 
executed, because it was not within the competence of the 
party promising, to act in derogation: of his antecedent 
engagements to another, 

7. If, of two engagements, , contracted with the sa same party, 
omly-one can be fulfilled, itis true that, as 4 general rule, the 
promisee may choose which of the two shall be performed ; 
and if his will cannot be discovered, the promisor must falfil 
the more important engagement, as being. that of which the 
promisee would presumably require the fulfilment. 

8. Vattel says, that when two duties stand in competition, 
that one which is the more considerable, the more praise- 
worthy and productive of the greater utility, is entitled to 
the preference. Lord Bacon says, that “ it isa point worthy 
“to be observed generally of the rules of law, that when 
“ they encounter and cross one another, that it be‘understood 
“which the law holds to be worthier and to be preferred ; 
“and it is in this particular very notable to consider that 


1. 
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“ this being a rule of some strictness and rigour, doth not, 
“as it were, its office but in the absence of other rules, 
“which are of some equity and humanity ” (f). 

XCVIM. It should be observed that the question as to 
the judicial proofs of the acts of a foreign State is now, 
so far as England is concerned, regulated by statute (yg). 
The 14 & 15 Vict. c. 99, s. 7, enacts, “ All proclamations, 
“ treaties, and other acts of State of any foreign State, or of 
“any British colony, and all judgments, decrees, orders, and 
“ other judicial proceedings of any, Court 6f. Justice in any 
“foreign State or in any British colony, and all affidavits, 
“ pleadings, and other legal documents filed or deposited in 
“any such Court, may be proved in any Court of Justice, 
“or before any person having by law or by consent of 
“ parties authority to hear, receive, and examine evidence, | 
“either by examined copies or by copies authenticated as 
“hereinafter mentioned, that is te say, if the document 
“ sought to be proved be a proclamation, treaty, ‘or other 
“act of State, the authenticated copy to be admissible in 
“evidence must purport to be sealed with the seal of the 
“foreign State or British colony to which: the original 
“document belongs; and if the document sought to be. 
“ proved be a judgment, decree, order, or other judicial pro- 
“ceeding of any foreign or colonial Court, or an affidavit, 
“ pleading, or other legal document filed or deposited in any 
“such Court, the authenticated copy to be admissible in 
“ evidence must purport either to be sealed with the seal of 
“ the foreign or colonial Court to which the original docu-. 
“ment belongs, or, in the event of such Court having no 
“seal, to be signed by the judge, or, if there be more than 
“ one judge, by any one of the judges of the said Court, and 
“uch judge shall attach. to his signature a statement in 
“writing on the said copy that the Court whereof he is a 





(f) Meoteims of the Law, Regula IIT. 
(g) As to former law, see Richardson v. Anderson, 1 Campbell, p. 65, 
wi, (a) zs 
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“ judge has no seal; but ifany of the aforesaid authenticated 
* copies shall purport to be sealed or signed as hereinbefore 
“ respectively directed, the same shall respectively be ad- 
* mitted in evidence in every case in which the original 
« document could have been received in evidence without 
“any proof of the seal where a seal is necessary, or of' the 
« sionature, or of the truth of the statement attached thereto, 
* where such signature and statement are necessary, or of 
“ the judicial character of the person appearing tohave made 
* such signature and statement.” 

XCIX. The effect of war, and of the subsequent restora- 
tion of peace, upon the continuing force and validity of 
Treaties contracted previously to the breaking out of the 
war, will be considered hereafter (4). 

The reader will find in the note (i) areference to some of 





(kh) Vol, iti, ch, ii. 


. (i) Cases FROM THE Ene Lisx Reports, 


Elphinstone v. Bedreechund, 1 Knapp Privy Council Rep. p. 840, 

Maliass y. Maltass, 1 Robertson Rep. p. 67, 

Lindo y, Rodney, Douglas Rep. p. 340. 

Hotham v. East India Company, ib. p. 277. 

Chalmers’ Collection of Opinions, ii. pp. 845-6, 

Marryat vy. Wilson, 1 Bosanguet § Puller Rep. pp. 486-9, 

Report of Sir Leoline Jenkins (December, 1668) on the Construction of 
the Treaty between the French and English, vol. ii. p. 736, 

The Diana, 6 C. Robinson Adm. Rep. p. 60, p, 67. 

The Fama, ib. p. 106, 

The ZLacheman, tb. p. 152, 

The Charlotte, ib. p. 305. 

The Eliza Ann, 1 Dodson Adm, Rep. p. 244. 

The Molly, tb, p, 894. 

The Ringende Jacob, 1 C. Robinson Adm, Rep. p. 89, 

Richardson y. Anderson, 1 Campbell, p. 65, n. (@.) . 

Inve Elise Counhaye, Law Rep. 8 Q. B. p. 410. 
. Rey. v. Wilson, Law Rep. 3 Q. B. D. p. 42. 

Attorney-Gen. of Hong Kong v. Kwok-a-sing, Law Rep. 5 P. Cp, 179, 

The Parlement Belge, Law Rep. 4 P. D, p. 129; 5 P.D. 197, 

There,are besides some cases on the construction of Extradition and 
International Copyright Treaties. 
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the principal cases decided in the British and American 





Cases From Axsurican Reports, 

Foster v. Neilson, 2 Peters, p. 253, 

Gordon v. Kerr, 1 Washington C, C. p. 322, 

Society v. New Haven, 8 Wheaton, p. 464, 

United States v. Percheman, 7 Peters, p. 61, 

The St. I. Indiano, 2 Gallison, p. 268. 

Blight v. Rochester, 7 Wheaton, p. 536, 

Whitaker y. English, 1 Bay, p. 16. 

Hutchinson y. Brock, 11 Massachusetts, p. 119. 

The Pizarro, 2 Wheaton, p. 227, 

The Santissima Trinidad, 7 Wheaton, p, 288, 

Hylton y. Brown, 1 Washington ©. C, p. 843, 

Bolchos y. Three Negro Slaves, Bee, Admiralty Rep, p. 74, 

British Consul y. Ship Mermaid, tb. 69. 

Henderson v. Poindexter, 12 Wheaton, p. 530, 

Garcia v, Lee, 12 Peters, p. 611. 

M'‘Nair v, Ragland, 1 Devereua, Equity, p- 516, 

Orser v. Hoag, 3 Hill, p. 79, 

Miller v. Gordon, 1 Taylor, p. 800. 

Wilson v, Smith, 5 Yerger, p. 879. 

Ware v. Highton, 3 Dallas, p. 199. 

Hamiltons vy. Eaton, Martin, p. 79. 

And see especially the following cases, as to the construction of the 
Treaties between Spain and England of 1762 and 1783, giving privileges 
to cut mahogany, and the construction of the proclamation and by-laws 
relative to the trade under them, Graham v. Pennsylvania Ins. Co, 
2 Washington C. C. p. 113. 

Under the second article of the Treaty with Great Britain of 1794, 
the precincts and jurisdiction of a port are not to be considered as ex- 
tending three miles in every direction, by analogy to the jurisdiction of 
& country over that distance of sea upon its cozsts, but they must be 
made out by further proof.—Jackson y. Porter, Paine, p. 457. 

The fourteenth section of the Spanish Treaty of 1795, which prohibits 
citizens of Spain or of the United States from taking commissions to 
cruise against either of those countries, does not extend the prohibition 
to public ships of war.—The Santissima Trinidad, 7 Wheaton, p. 283. 

No form of passport having been annexed to the seventeenth article of 
the Spanish Treaty of 1795, the immunity intended by that article never 
took etfect-— The Amiable Isabella, 6 Wheaton, pi. 

Tho United States, by their alliance with France, existing in 1780, 
were not considered as parties in the capitulation made by the Marquis 
e Brouillé with the inhabitants of Dominica —Miller vy. The Resolution Fi 
Bee, Adm, Rep. p. 404. 

‘Where individual rights vest under a Treaty, the Treaty, in respect 
to them, is to be construed by same rules as private contradts.— 
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Courts of Law, involving the interpretation and construction 
of Treaties, 





When a Treaty makes no special provision for deciding questions of 
individual identity, they must be decided by the judicial tribunals of the 
country.—Stochton v, Williams, Walker Chancery, p. 120. 

Savigny has a chapter on those Foreign Codes which contain specific 
enactments as to the Interpretation of Law.—R. R. is. 61, Ausspriiche 
der neueren Gesetzbiicher iiber die Auslegung. 
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PART THE SIXTH. 


CHAPTER I. 


RIGHTS OF SOVEREIGNS, 


C. It was observed in an early part of this work (a) that 
there were certain subjects of International Law, which 
though only to be accounted as such mediately and deriva- 
tively, required a separate consideration ; and it was said that 
these subjects of International Law were the following indi- 
viduals, who are said to represent a State :— 

1. Sovereigns. 

2, Ambassadors. 
And another class of public officers, not clothed, accurately 
speaking, with a representative character, but who occupy a 
quasi diplomatic position—namely, 

3. Consuls, 

We have now to consider the International Status of 
Sovereigns with respect to themselves and their familics. 

CI. The Sovereign (4) represents in his person the 





(a) Vide ante, vol. i. p. 10. 

(0) Pattel, 1, iv. c. 7,8, 108; 1. ii. 63,0. 4 

Grotius places the exterritoriality of Ambassadors upon this ground :— 
“Ut qui sicut fictione quadam habentur pro personis mittentinm, ita etiam 
fictione simili constituerentur quasi extra-territorium.’—L. ii. ¢. xviii. 
4,6. . 

Puffendorf, De Fure Nat, et Gent. 1. viii. c. 4, 21. _ 

Bynkershoek, De Foro Legatorum, 0. 3. Princeps in alterius Imperio 
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collective power of the State. His person, as such repre- 
sentative, is the subject—by a custom, which, to say the 
least, approaches the border of positive law—of certain 
international rights. The recognition of his title and claims 
as the de jure ruler of the nation, of which he is the de facto 
governor, and the principles of International Law applicable 
thereto, have been already considered (ec). 

CII. The Sovereignty of the State may be vested in a 
single individual, as in a monarch, a stadtholder, or a presi- 
dent; or in more than one, as in the Consuls of ancient 
Rome, or of republican France at the beginning of this 
century; or in various persons exercising the powers of 
regency pending the minority of the Sovereign (d). 

The Roman Law expresses the rule of International Law 
upon this subject—* Magistratus municipales, cum unum 
“ magistratum administrent, etiam unius hominis vicem 
“ sustinent ” (e). 

CIII. Before we enter upon the discussion of the personal 
prerogatives incident to the Sovereign in a foreign country, 
it must be remembered that the honour and independence of 
nations are affected by the treatment of their Sovereign (f). 








in alterius Imperio, an per arrestum forum tribuant.” These two chapters 
contain the best dissertation on this subject. 

Zouch, De Jure Feciali inter Gentes, p. ii. s. 2, g. 6.—“ Utrum Prin- 
cops in alium Principem in suo territorio imperium habet ?” 

Giinther, ii. 478, praesertim, ss, 4, 5, 6. 

Martens, |, v. ss. 164-176. 

Kliiber, ss. 48-50, 

Heffter, ss, 48, 58, 

Faliv, 3. 209. 

The subject of extorritoriality is again discussed under the subsequent 
title of Ambassadors. 

(c) Vide ante, part y. ch, iv. 

(@) “ Einem wirklichan Mitregenten oder souveriinen Reichsverweser 
gebiihren mit Ausnahme der Tite! gleiche Rechte wie dem eigentlichen 
Souveriin selbst.” —Heffter, L. vi, s. 55. 

(©) Dig. L. 1. 25. : 

(fA “ Die Unabhangigkeit des Staates kommt auch der Person seiner 
Reprisentanten zu: dem Regenten.”—Kiiiber, s, 48. 

Zouch, p. i. s. ¥. 1, speaking of “ Delicta inter eos quibuscum Pax 


RIGHTS OF SOVEREIGNS. 135 


The Sovereign is entitled to International rights belonging 
to his public character, both while resident at home, and while 
commorant abroad. 

At home he has a right— 

1, To be addressed by other States according to his proper 
and accustomed title. 

2. To be treated in all communications, unless established 
usage or the positive stipulations of Treaty have made a 
distinction, in all respects on a footing of perfect equality 
with the rulers of other States. 

Abroad, the Sovereign de facto is entitled to be treated 
by all public functionaries of another State, in all public 
communications, with respect; and to have his proper 
titles assigned to him (gy). Thus at the conferences holden 
in 1871 in London respecting the Treaty of Paris of March 
30, 1856, the plenipotentiary of the King of Prussia claimed 
to be received as representative of the Emperor of Germany, 
a title lately conferred on the King. The claim was admitted 
by the plenipotentaries of the other Powers (/). 

If he be personally the subject of a libel on his character 
or be defamed, he is entitled to the same redress in the mu~ 
nicipal Courts of Justicein the country of the libeller as any 
subject of that country. If he were shut out from such re- 
dress on the ground of his being a foreigner, or upon any 
technical ground, he would have just ground of complaint, 
unless, indeed, satisfaction were extra-judicially afforded to 
him. 





est,” says, “ In his delictis primum est cum status leditur vel personis 
injuria offertur ;” ¢.g., when the Athenians defiled the statues of Philip, 

(g) Bluntschit, s, 124: “Le refus de ces titres est considéré, non sans 
raison, comme une offense, lorsque le nouveau gouvernement peut 
envisager qu'il existe seul de fait. Le fait que l’empereur Nicolas de 
Russie n’avait pas employé le terme habituel de ‘ frére’ dans une lettre 
adressée & Napoléon IIL, a été profondément senti par ce dernier, qui 
s’en est cruellement vyengé ; et cependant il n’y avait point ici une viola- 
tion du dvoit; il y avait tout au plus une atteinte aux usages des cours, 
car cette lettre reconnaissait expressément Napoléon comme souverain des 


Francais.” . 
PES. Glan aha Wheadnela ty “Dinetied hehies Picinssak 1271 
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But he has no just ground of complaint if the sentence, 
after a fair trial conducted according to the ordinary law of 
the country, be adverse to him. 

These cases are rarely such as concern the individual cha- 
racter of the Sovereign; they are generally such as concern 
the collective character of the State, as represented by the 
Sovereign. 

The cases of persons proceeded against for libelling the 
Emperors Paul and Buonaparte, have beenalready considered 
as falling under the latter predicament (é). Plots and 
conspiracies against a foreign Sovereign ought to be tried 
and punished by the Courts of the State in amity with that 
Sovereign in which they are planned (j). 

The President of a Republic, when he represents the 
Republic, is entitled to the same rank and honours as a 
Sovereign both at home and abroad (A). 

The Sovereign who accepts any office, civil or military, 
in another State, guoad hoc submits himself to the authority of 
that State; e.g. The foreign Sovereigns who served recently 
in the army of the King of Prussia (2). 

CIV. The Sovercign who travels through, or sojourns 
temporarily, for whatever cause (m), in a foreign State, is 
entitled to an immunity from the civil jurisdiction therein, 
Even the private individual under these circumstances, much 
more the Sovereign does not become “ civis,” or even “ incola,’ 
but remains “ advena” (7). 

It is not worth while to enter into the discussion whether 





(t) Vol. i. pp. 525-6, 
()) See Trial of Bernard for attempted assassination of Napoleon IT1.— 
Ann. Reg, 1858; Law Cases, p. 310, 
(k) Bluntschii, ss. 128, 184, @ Zé. 181. 
(m) Bynkershoek, c. iii., suggests four:— 
1, Ut res suas ipse agai. 
2, Ut litem obortam ipse transactione componat. 
3, Ut discat ex rationibus alieni imperii quod ad suum transferat, 
A. Solius animi et oblectationis gratia. 
(n) Mary Queen of Scots, Hefter, 106, n. 4. 
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this immunity be the result of natural law or of established 
custom, 

It is only in more modern times that this exterritoriality 
has become, as it may now be considered, a settled rule of 
International Law. : 

A certain amount of jurisdiction (0) over the persons com- 
posing the suite of Sovereigns seems to be a corollary from 
this proposition. This jurisdiction is limited in most coun- 
tries to matters of a civil character. 

Martens, following De Real, qualifies the generality of 
the proposition by these conditions :—~ 

1, That the Sovereign have not entered the foreign State 
clandestinely. : 

2. That he be an actually reigning Sovereign, or recog- 
nised as such by the foreign State. 

3. That he have not submitted himself to the jurisdiction 
by entering into the military service of the State, or by some 
equivalent act of implied submission to its authority. These 
two last exceptions appear to be well founded; in their ab- 
sence the rule “ par in parem non habet potestatem” (p) 
prevails, and one Sovereign remains exempt from the civil 
jurisdiction of another. 

CV. With respect to criminal jurisdiction, the foreign 
Sovereign, as a general proposition, is exempt from it. Ex- 
treme cases may be put which would make the rule inappli- 
cable. If, indeed, he should abuse the hospitality of the 





(o) “Man gestattet ihm daselbst die Ctvl-Gerichtbarkeit iiber sein 
Gefolge.”—Khiber, s, 50. 

“Fac, principem homicidia et rapinas porpetrare, irruere in quosvis 
homines, non suos tantum,” &e.—_Bynk, ¢, iii. 

“En vertu de cette exterritorialité on accorde aussi & des monarques 
Strangers Ia juridiction (civile au moins]* sur les gens de leur suite; 
mais on ne peut leur attribuer Je droit d’exereer pendant leur séjour tous 
les différens droits de souveraineté qui produiraient leurs effets sur l'état 
ot ils se trouvent.”— Martens, 1. 5, 8, 172. 

* The bsacketed words are inserted by the editor, Pinheiro Ferreira, 

(p) Maxim cited by the defenders of Mary Queen of Scots.—- Camden's 
Elizabeth (ed. 1688), b. iii. a.p. 1586, p. 870, 

See, too, Zouch, De Jud. inter Gentes, p. 2, s. 2, qu. 6, 
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kingdom (¢), he may be ordered, like a delinquent ambassador, 
to depart from it without delay. 

If he should contrive or perpetrate any offence against the 
welfare or laws of the country in which he is a guest, Inter- 
national Law would warrant the authorities of that country 
in preventing the commission of the offence, by placing him 
under necessary restraint, and in subsequently demanding 
satisfaction for the injury, at the hands of the country of this 
delinquent representative. 

We may go a step further and say, that his acts of 
violence may be met by violence, and that if he perish in 
consequence of the resistance opposed to his unlawful con- 
duct, no maxim of International Jurisprudence is violated. 

CVI. But may the delinquent Sovereign, under any cir- 
cumstances, be rendered amenable to the criminal jurisdiction 
of a foreign country? It is difficult in a treatise on law to 
answer a question which is founded upon the supposition 
that the representatives of the majesty of the law are the 
criminals to be tried by the law. 

If, however, the question must receive a categorical answer, 
the answer must be in the negative(7). 

The historical precedents which might appear to counte- 





(gq) “ Quare ut extremum est in legato ut jubeatur Imperio excedere, 
sic et in Principe statuerem, si jus hospitii violet. Sed nec sine cautio~ 
nibus ea res transigenda est. Quid si enim more Iatronis in vitam, in 
bona, in pudicitiam cujusque irruat, nec secus atque hostis capta grassetur 
in urbe? Poterit utique detineri, forte et occludi, quamvis per turbam 
malim, quam constituto judicio. ... . Si Princeps in alieno Imperio 
manu rem agat, vel per se, yel per comites, quin manu repelli possit, 
non puto dubitandum. Si vero quid machinetur adversus Principem hos- 
pitem, ejusve Imperium, si aliud commune delictum perpetret, satis, puto, 
fiet rationi et Juri Gentium, si quod hic Jus Gentium est, si jubeatur 
finibus Imperii excedere, nec amplius turbare rempublicam nostram,”—— 
Bynk. c. iii, 

(r) Bynkershoek, referring himself for a solution of the difficulties 
growing out of this subject to “ ratio” and “ usus” (as the legitimate 
interpreters of International Law), arrives at this conclusiox :—“ Quin 
fere eo deveniendum est ut negandum videatur, hance rem Jure Gentium 
definitam ease, vel definiri posse.”—C. iii. 

Heffter, b. i, 8, 102. 
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nance a contrary opinion are valueless. “ Nihil igitur in hoc 
“ argumento proficies rebus similiter a gentibus judicatis,” 
is the just observation of Bynkershoek (s). 

CVII. It is obvious, moreover (¢), that this class of cases 
is happily so rare, and the instances cited are so exceptional 
in their nature, both from their own circumstances and from 
the periods of history in which they happened, that Inter- 
national Law cannot rely upon them as exponents of usage 
in this arduous matter, but must guide the inquirer by the 
reason of the thing applied to the exigency of each particular 
occurrence. 

International Law, like the Civil Law, must pass by, 
without attempting to bring under exact rules, anomalies 
which a sudden emergency may create, or to provide remedies 
beforehand for all imaginable contingencies (w). 

The excellent sense of Bynkershoek appears in these, 
among other concluding remarks upon this subject : « Non 
« adeo frequentes sunt ipsorum, qui imperant, Principum in 
 alienis Imperiis peregrinationes, minus frequentia crimina 
* vel debita, que huic disputationi causam prebere possint, 
© et, quicquid sit, ob persone sanctitatem, eo semper tempera~ 
«mento utimur, ne ob minima queque magnum exemplum 
© statuamus ” (a). 

CVIII. The privilege of exterritoriality is extended to 
the moveable effects which foreign Sovereigns carry with 
them, 

The common usage of Europe exempts such effects from 
the payment of custom duties and the visitation of custom- 
house officers (y). The immunity is further extended by 
general comity to goods destined for a foreign Sovereign 
or his family in their transit through foreign countries ; 





(8) Bynkershoek, c. iii. (4) See next chapter, on Embassy. 

(uw) “Jura constitui oportet, ut dixit Theophrastus, in his que émi rd 
mAciorov accidunt, non que &« mapaddyov.”—Diy. i, 8, 3. 

“Td yap drag # dis, ut ait Theophrastus, rapaSaivovaw of vopobérgs”— 
Ib, 6. 

(x) Bynkershoek, o. iii. (y) Bluntschli, s. 188, 
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though this privilege has sometimes, as in the Treaty of Peace 
between Russia and Saxony in 1745 (z), been the subject of 
an express stipulation. 

As to other private property of a foreign Sovereign, both 
moveable and immoveable, it is, according to very high au- 
thorities on International Law, liable to arrest, adjudication, 
and sequestration by the municipal tribunals, and to the taxes 
and imposts of the local government (a). 

« Usu gentium invaluit,” says Bynkershoek, “ ut bona, 
“que Princeps in alterius ditione sibi comparavit, sive 
“ hereditatis, vel quo alio titulo acquisivit, perinde ha- 
* beantur, ac bona privatorum, nec minus quam hee sub- 
“jiciantur oneribus et tributis.” And, speaking of a 
difference of opinion on the point, he adds his approbation 
of Hilliger’s Commentary on Donellus (0) as follows: “ Sub- 
“ ditum vocat (principem) ratione fori, ct executionis, quam 
“ judex forte decrevit in rem sibi subjectam, sive mobilem, 
* sive inmobilem, sive pecuniam, ex quacunque tandem causa 
“ debeatur; utique, si me sequaris, sic ca interpretor ” (ce). 

CVIIL a. The exterritoriality of those ships belonging to 
Sovereigns, whichare used as shipsof war,has been commented 
upon in the previous volume of this work (d). 

The last decision of the English Admiralty jurisprudence 
upon the exterritoriality of ships of war was in the case of 





(2) Vide Art, 10, 

(a) Bynkershoek, who insists strongly upon the liability of the Sove- 
reign’s private property to arrest, in the same manner as the property of 
any private person, would allow this exception: “Cavendum autem est, 
ne res ad injuriam vergat, nec quod inter privatos summum jus est, ex 
iniquis forte Pragmaticorum Decretis, id summa injuria ad Principes por- 
rigamus. Ajunt illi, vel rem minimam arresto detentam sufficere ad 
snbjectionem fori. Largiamur inter privatos, sic enim obtinnit, sed an 
ita Principis equus, per alterius ditionem transiens, poterit ineludi, ut 
causam pracheat foro? Si me auctorem sequaris, non poterit, nee quic- 
quam magis erit contra prasumptam, si non testatam, mentem Gentium.” 
—C, iv. 

(b)* Hilliger ad Donel. 1. xvii. e. xvii. lit. A. 

(c) Bynkershoek, e. iv. (@) Vol. i. pp. 475-481. 
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The Constitution (e). In that case this exterritoriality was 
holden to extend to exempt the ship of war from arrest by 
Admiralty process, even to enforce a claim for salvage, 
In the later case of The Parlement Belge (f), which was 
not a ship of war but a packet-boat, but which was the 
property of the King of the Belgians, the Court of Appeal 
appear to have rested the privilege of immunity from process 
upon the public character of the ship, or upon its being the 
property of the Sovereign. This Court held that litigation 
by procedure in rem against the property of a Sovereign was 
notdistinguishable in principle from personal litigation against 
the Sovereign ; and it accordingly held the ship in question 
to be exempt from Admiralty process. This decision seems 
to put considerable limitation upon the doctrine laid down by 
Bynkershoek as cited in the last preceding section. 

CIX. Bynkershoek and Martens (y), who adopts his 
view, draw no distinction between the moveable and im- 
moveable private property of the foreign Sovereign ; and, as 
far as the reason of the thing and the sentences of the 
Dutch tribunals are concerned, their opinion seems well 
founded. 

It must be admitted, however, that the comity at least of 
various nations has adopted this distinction, and, moreover, 
thatit would be placed, with the sanction of eminent jurists, 
among the rules of positive law. 

Not many years before Bynkershoek wrote his treatise, 
“ De Foro Legatorum,” the King of Prussia was cited into 
a Dutch Court as a defendant in the matter of the succession 
to the Principality of Orange. 





(:) L 2.47. D. p. 39 (1879). (Ff) ZL. R4 PLD. p.1296 PD. 
197 (1880). 


(g) Martens, |. v. 8. 173, quite to the same effect. 

Bynkershock overthrows Huber’s opinion to the contrary.—De Jure 
Civ. 1. 8, 8, 2, c. 2, n. 21, ad tit. De in Jus Vocandi. 

The cases cited by Huber and others, Bynkershoek refers to the comity 
and humahity of princes exercised on particular cecasions, 

Khiber, s, 40, confines the liability to immoveable property. . 

Heffter seems to be of the same opinion; and Huber has been already 
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He appeared and contested the suit (4), and appealed 
(A.D. 1716) to the Supreme Court of the Senate, before 
which he seems neither to have prosecuted nor abandoned 
his appeal, and yet eventually to have been successful in 
causing the sentence of the Court below to be reversed 
(A.D. 1719). Probably, in this case the property was of 
both a moveable and immoveable description. 

The practice of the English Courts, both of Equity and 
Common Law, has been in favour of the privileged exemp- 
tion of Sovereigns in all matters of private contract. 

In 1844 the Duke of Brunswick filed a bill against the 
King of Hanover; and the Master of the Rolls held (7) that 
his Majesty was exempt from the jurisdiction of the Courts 
in this country for any acts done by him as King of Hano- 
yer, or in hischaracter of sovereign prince; but that, being 
a subject of her Majesty Queen Victoria, he was liable to 
be sued in the Courts of this country in respect of any acts 
and transactions done by him, or in which he might have 
been engaged, as such subject; and that in respect of any 
act done by him out of this realm, or any act as to which it 
might be doubtful whether it ought to be attributed to the 
character of sovereign prince or to the character of subject, 
the same ought to be presumed to be attributable rather to 
the character of sovereign prince than to the character of 
subject. And it was also holden by the Rolls Court, that in 
a suit against a sovereign prince who is also a subject, the 
pill ought, upon the face of it, to show that the subject-matter 





(4) Ho was much offended. Bynkershock says (c. iv.), “ Clausula 
edicti, per campanam, ut fit, populo significata,” and which, he gravely 
says, might as well be omitted when the prince has an ambassador who 
will receive service of the citation. 

* Citation au son du tambour,” Martens says, l. v. 8, 173,n. (a), but no 
doubt Bynkershoek’s version is correct. 

Grotius, |. ii, c. xviii. 10: “Nec metuendum est quod quidam putant, 
ne si id juris sit nemo inveniatur qui cum legato contrahere velit. Nam 
et regibus qui cogi nequeunt non desunt ereditores.” 

(? Duke of Brunswick v. King of Hanover.—6 Beav.1; Affirmed 2 H. 
L, Ca. 1, 
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of it constitutes a case in which a sovereign prince is liable 
to be sued as a subject. 

And in a case in the English Court of Queen’s Bench (A); 
it has been held that no English Court has jurisdiction to 
entertain an action against a foreign Sovereign for anything 
done, or omitted to be done by him in his public capacity 
ag representative of the nation of which he is the head 3 and 
therefore in an action entered in the Lord Mayor’s Court 
against the Queen of Portugal, “ as reigning Sovereign and 
“supreme head of the nation of Portugal,” to recover a 
debt alleged to be due from the Portuguese Government, 
and in which a foreign attachment had issued, according to 
the custom of the City of London, the Court made absolute a 
rule for a prohibition to restrain proceedings in the action 
and in the attachment, And the same principle was applied 
where a case was entered in the Lord Mayor’s Court 
against the Queen of Spain, not expressly as reigning 
Sovereign’and head of the Spanish nation, but where 
it appeared by affidavit that the plaintiff’s sole cause of 
action arose upon a Spanish Government bond, purporting 
to have been issued under a decree of the Cortes sanctioned 
by the Regent of Spain in the name of the Queen, then a 
minor. 

In Vavasseur v. Krupp (4), it was decided that the 
English Courts have no jurisdiction to prevent a foreign 
Sovereign from removing his public property in this country, 
although such property may be in one point of view the 
cause of dispute between two private suitors, and that the 





(j) De Haber v.Queen of Portugal. 
Wadsworth v. Queen of Spain, 1851, 17 Q. B., 171. 


CE. The Secretary of State in Council of India v. Kamachee Boye Sahaba, 
18 Moore P. C75. 


Nabob of Arcot v. East India Company, 2 Vesey Junior, 56; and 

The National Bolivian Navigation Company v. Wilson, Law Rep, & 
Appeal Cages, 178, 

(k) Z. R.9 Ch. D, 851 (1878). See alan Taoyrenee se Pees, F oD 
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foreign Sovereign would not lose his rights in this respect, 
although in order to obtain his property he submitted to be 
made ad hoc a defendant in the suit. 

Where, however, the property in dispute is a fund of 
money deposited in the hands of trustees or stakeholders, 
the English Courts are, it appears, competent to entertain 
any question as to the application of the fund and to award 
it to the person whom they deem entitled, although in so 
doing they may be deciding adversely to the claims of a 
foreign Sovereign or government which has pretensions to the 
fund (1). 

In 1828, the French Court, the Tribunal Premiére Instance 
(1re Chambre), upheld the prineiples which have been stated 
in two instances: one, an action brought by a French firm 
against the Spanish Government (m) ; another, in which an 
action was brought by a French company against the Re- 
public of Haiti (x). In both cases judgment was given 
upon the same principle of International Law, namely, the 
independence of foreign Sovereigns. 

In the first case, the President Moreau delivered the’ 
following judgment :— 

“ Attendu que le droit de sealant est. une émanation 
“ de la souveraineté ; 

« Attendu que Dart. 14 du Code civil ne peut étre appli- 
“ qué a un souverain ¢tranger, d’abord parce qu’il ne dispose 
“que pour les obligations contractées envers un Francais 
“ par un individu étranger, et encore parce qu’on ‘ne pourrait 
‘« Vétendre aux souverains étrangers sans porter atteinte au 
“ droit qu’a tout gouvernement indépendant d’étre seul juge 
“de sesactes; — 

ae) Bieadas. en fait, que l’opposition formée par ls maison 





(2) Morgan v. Lariviore, L. R. 7 WH. L, 423. 

(m) Affaire de la maison Balguerie, de Bordeaux, contre le Gouverne- 
ment espagnol (voir la Gazette des Tribunaux des 19 et 26 avril), 

(7) Affaire de MM, Ternaux, Gandolphe et Compagnie, contre la 
République d' Haiti (voir la Gazette des Tribunaux du 26 avril), 
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“ Balgueric entre les mains d’Aguado, a pour cause exé- 
“cution d’un traité passé entre S.M. catholique et cette 
“ maison pour Vaffrétement d’un certain nombre de navires 
“ destinés 4 transporter les troupes du gouvernement es- 
“ pagnol ; : 

“ Qu’un pareil traité est évidemment un acte d’adminis- 
“ tration publique et ne peut, sous aucun rapport, étre con- 
“ sidéré comme'un contrat. privé ; . 4 

“ Attendu, d’un autre cété, que les deniers, sur lesquels 
“ Vopposition a été formée, sont des denicrs publics destinés 
“au paiement de l’emprant royal espagnol,.et qui ne pours 
“ raient étre saisis sans entraver la marche de ce gouverne- 
‘* ment ; 

“ Qu’admettre une personne privée a saisir en France les 
“ fonds d’un gouvernement Gtranger, scrait violor les prin- 
“cipes saerés du droit des nations, et s’exposer ainsi & des 
“ représailles funestes ; 2 : : 

“ Attendu, enfin, que les jugemens dés Tribunaux frangais’ 
. étant sans autorité hors du royaume, le gouvernement es- ° 
“ pagnol ne pourrait pas étre foreé de s’y soumettre, et par 
“ conséquent de veconnaitre la validité du paiement qui 
“serait fait par Aguado; : i 

© Dot il suit que le Tribunal est incompétent. 

“ Fait main-levée de Popposition, ete.” (0). ae 

On April 16, 1847, one of the French Courts, the 
Cribunal Civil de la Seine, pronounced a very: important 
judgment on the same subject. i 

A M. Solon brought an action against Mehemet-Ali, 
Viceroy of Egypt, for 100,000 franes, alleged to be due to 
him for his services in founding and superintending a school 
at Cairo. Mehemet-Ali was very ably defended by M. Odilon 
Barrot, principally upon the ground that a foreign Govern- 
ment could not, according to the principles of International 





(0) “M. le Président Jarry a prononeé dans l'affaire Ternaur- Gend3iphe 
un Jugement somblable et motivé aussi sur Tindépondanee des souveraine- 
t6s,"—Gasette des Tribunaux (8 mai 1828), 

VOL, II, LC a 
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Law, be sued in an action of this description. The Tribunal 
decided in conformity with this principle, and ‘delivered the 
plows judgment (p) :-— 

« Attendu que selon les principes du droit des gens, les 
© Tribunaux francais n’ont pas juridiction sur les gouverne- 
“mens étrangers, A moins qu'il ne s’agisse d’une actian & 
“ Voceasion d’un immeuble possédé par eux en France comme 
“ particulier, ce qui emporte attribution territoriale et exé- 
“ gution ; 

« Attendu qu’en matiére de déclinatoire le juge doit avant 
“ tout consulter les termes de la demande ; ? 

© Attendu que Paction de Solon est unc action personnelle 
« qil motive suri prétendu engagement, dont la rupture 
« Jui aurait causé un préjudice ; 

* Attendu que toutes les expressions de la demande lui 
« donnent le caractére personnel et révélent qu’elle est 
“ dirigée contre le gouvernement égyptien, et non contre un 
“ particulier ; 

“ Attendn que, pour apprécier cette demande, il ne faudrait 
pas examinerun acte particulicr ayant pour cause un intérét 
6 privé, mais un acte administratif ct gouvernemental, inter- 
« yenn entre un gouvernement ct un fonetionnaire, auquel il 
© a été conféré un emploi ct une mission dont le demandeur 
«a dti pescr les conséquences ; qu’l serait en outre nécessaire 
* de rechercher les causes de la rupture qui motive l’action ; 
“ que de pareilles appréciations ne sauraient appartenir-a la 
“ juridiction frangaise ; 

“ Attendu que la demande ne tend pas sculement 4 faire 
* yalider des saisies-arréts pratiquées sur des marchandises 
“ appartenant soit au gouvernement égypticn, soit 4 Méhé- 
* met-Ali personnellement, mais d’abord ct avant tout pré- 
* judicicllement, a obtenir contre ce gouvernement la somme 
“ de 100,000 francs de dommages-intéréts ; 

“ Regoit S. A. Mchémet-Ali opposant au jugement tendu 
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« par défaut, le 25 aofit 1846, et faisant droit, déclare ledit 
“ jugement non avenu ; 

“ Se déclare incompétent sur la demande introduite par 
“M., Solon, et le condamne aux dépens” (7) 

Inthe case, however, of the Charkich (r), a ship belonging 
to the Khedive of Egypt, which was arrested by a warrant 
out of the High Court of Admiralty of England to answer 
a suit for damage rendered in a collision between her and 
another ship in the river Thames, the Court of Admiralty 
held, upon an historical review of the public acts and docu- 

. nents constituting his position, and also upon reference to the 
British Foreign Office as to the recognition accorded by her 
Majesty to the Khedive, that the Khedive of Egypt was not 
at that time a Sovercign Prince, and that his ships were not 
entitled to the privilege of exterritoriality (s), 

CX. If a dispute arise between two Sovercigns as to 
the ownership of private property, it is said (¢ that the dis- 
pute cannot be decided in the municipal tribunal of the State 
over which either Sovercign presides; and that arrests or 
executions made by the decrees of such Courts would be, in 
fact, reprisals, and not civil proceedings. This obscrvation 
canhardly, however, apply to a case where the property is 
locally situated in the jurisdiction of either State. In that 
case, however, much must depend upon the mode in which 
the judges who try the question are appointed ; their entire 
independence, asin England, of the Crown would be a very 
material circumstance. Much also might depend upon the 
mode of conducting the trial, with respect to there being a 
full opportunity of stating the case, of choosing the advocate 
with respect to the latitude allowed to him in the use of 
every argument considered by him necessary for his client, 
the adherence to the rules of evidence which are common to 
all civilised nations, the permission to produce all witnesses 


(y) See Biwitschii, s. 139, (r) Law Rep. 4 Adm. § Ecce, 65% 
(3) Fide anté, p. 140, vol. i, pp. 143, 481, 
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deemed necessary by him ;—if due regard were paid to all 
these requirements of justice, it would be difficult to deny 
the jurisdiction of the State over property situated within 
its confines, although it might appcrtain to a foreign Sove- 
reign. 

The decision of the tribunal of a third country upon the 
property in dispute between two Sovereigns, if the juris- 
diction of the tribunal was properly founded (forum rei site ; 
hereditatis arresti), is held to be binding upon both litigants. 

CXI. Nations may, of course, invoke the arbitration of 
a third country, or may voluntarily submit their claims to 
the decisions of its tribunals. Spain and Portugal, as we 
know from the Advocationes Hispaniew of Albericus 
Gentilis (2), submitted to the decisions of International 
Law pronounced upon their captures in the Admiralty 
Courts of England. 

Whether and how far the armies of a nation may be em- 
ployed in vindicating the private rights of their Sovereign 
is a consideration of Public and Constitutional rather than 
of International Law ; but it is quite in accordance with the 
principles of that law that the national armies should be 
employed for such an object (z). 

CXII. The same remark is applicable to the case of 
injuries affecting the family of the Sovereign. “ Le droit 
“ dos gens,” Martens observes (y), “ n’est pas violé lorsqwun 
* souverain embrasse la juste cause des membres de sa 
“ famille, dans des cas ot il serait en droit de protéger le 
“ moindre de ses smote, ou de préter le secours sollicité par 
«umn prince étranger.” 

The various domestic ties which, in the course of centuries, 





(uw) Fide ante, vol. i. p. 247. (ec) Martens, 1. y. ss. 178-4, 

(y) Jb. s. 174. Tle refers, in a note, to the instances of —Caroline 
Matilda in Denmark ; lrederiea Sophia in Holland ; Marie Antoinette in 
France, . 

Flassun, Hist, de le Dipl. frane. i 1. 296, Peace of Ryswick, 
art. 8, may he consutted for some, ameug many, instances of the private 
Sp tnt Sake ate a ea Au ee 
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have bound together the reigning houses of Europe, have 
in former times given to them the appearance of a common 
family, from which all the kings of Europe were descended. 
The French Revolution, and the events subsequent to it, 
have greatly effaced this appearance (z). The various 
customs which form a Code of Regal Comity, the notifica- 
tions of accessions, births, marriages, deaths; the inter- 
change of presents and congratulatory messages; the re- 
ception of foreign Powers, the compliments paid to them on 
their arrival and departure, and on their travel through the 
country, do not seem to deserve any formal commentary in 
this work. 

“ On sent,” says Martens, who touches lightly upon them, 
“que tout dépend ici des circonstanccs, et qu'il n’est pas 
“ question de droit parfait ” (a). 

CXIII. The personal rights incident to the Sovereign 
cease by his civil as well as his natural death. 

If the Sovereign have abdicated (%) or been lawfully 
deposed, and his abdication or deposition be recognised by 
other States, there is no doubt that any privileges accorded 
to him during his residence in foreign countries depend 
entirely upon the course which the authoritics in those 
countries deem it expedient to adopt. Ilis legal title to 
international rights and favours has ceased. This position 
is not impugned by the case usually cited of Christina, the 
ex-Queen of Sweden (c). She lived many years after her 





(z) “Les liens de parenté ou d’alliance de famille entre les Cours ne 
donnent aucun rang & leurs employés diplomatiques. Tl en est de méme 
des alliances politiques."—X VII. Réglement sur le Rang entre les Agens 
dplomatiques (19 mars 1815, art. vi), Acte du Congres de Vienne, signé le 
9 juin 1815,— Martens. Rec, de Tr. vol, x. p. 879. 

(@) Martens, 1. v. 3. 171. 

“ Europiische Volkevsitte aber nicht Rechtspflichte,” Aviiber justly 
remarks, s, 49. 

@) Heffer, s. 57. 

See the formal instrument of abdication of the Empire of Brazil by 
Don Pedro, De Garden, Traité de Dipl. iii, 213-18. 

{c) De Martens, Causes él. iis 
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abdication, and was not only allowed royal honours, but, 
while resident in France, put to death with impunity (1657) 
her chamberlain Monaldeschi. “ Quod factum,” Bynkershoek 
says, “Galli quamvis indignabundi impime transmiserunt 
“ex impotentia muliebri, dicct alter, alter vero ex Jure 
“ Gentium ut optimum maximumque est” (d), It is clear, 
however, that Christina was justiciable for this murder 
before the French tribunals, unless, perhaps, the French 
authorities had debarred themsclves by their previous ac- 
knowledgment of her title’ to the International rights of a 
Sovercign. In any case her instant dismissal from the 
kingdom was the very slightest vindication of the offended 
law which France should have exacted (e). 

Mary Queen of Scots, at the time of her pretended trial 
in England, had been de facto twenty years dispossessed of 
her crown; her son had been acknowledged as King of 
Scotland by all Europe; she was styled in her indictment, 
“ Mary, daughter and heir of James V., late King of Scots; 
“otherwise called Mary Queen of Scots, Dowager of . 
« France: ” and if her trial and execution were only im- 
pugnable upon the ground of the violation of her rights as 
a Sovereign, it would be difficult to pronounce these acts a 
violation of strict International Law. The atrocious guilt of 
her murder rests upon other grounds, chiefly no doubt upon 
her forcible detention in England, “ in violation” (as Mr. 
Hallam admits) “ ofall natural, public,and municipal law” (f). 

CXUTI a. It is important, however, to remark, that if 
a foreign Sovereign become a suitor or a plaintiff in the 
Courts of another country, he brings with him no privileges 





(d) De Foro Ley. e. 

(ce) Mr, Hallam says, “I should be rather surprised to hear any one 
assert that the Parliament of Paris was incompetent to try Christina for 
the murder of Monaldeschi” (Constit, Hist. chap. iii.). 

(f) 46., but he offers a stouter defence for Elizabeth es almost any 
other historian, 

See Sérype's Annals of the Church, vol. iii, part 1, book ii. pp. 528-637, 
as to the case of Mary ‘Queen of Scots ; the opinion of the Common 
Lawyers as to the title; the Civilians as to the Law of Nations. 
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which can vary the practice or displace the law applying to 
other suitors in those Courts ; and, therefore, both the Court 
of Chancery and the House of Lords decided that the King 
of Spain, though suing as a sovereign prince, and in his 
political capacity, in an English Court of Equity, was 
under an obligation to answer upon oath to a cross-bill filed 
against him by the defendants to his suit (g); and the same 
doctrine had before becn laid down with reference to a Re- 
publican Government, in the case of the Columbian Govern- 
ment v. Rothschild, in which the plaintiffs were described 
as the “ Columbian Government,” and their counsel being 
desired to show who they were, and not being able to do so, 
the demurrer to the bill was allowed, on the principle that 
.the plaintiff must describe himself, so that the defendant 
might come against him by a Dill or a cross-bill (A). And 
in the case of “Rothschild v. Queen of Portugal, the Court of 
Exchequer held that her Most Faithful Majesty, being a 
voluntary suitor in an English Courtof Law, became subject, 
ag to all matters connected with that suit, to the jurisdiction 
of the Court of Equity ; and was, therefore, compellable to 
answer to a bill filed against her by persons who were thé 
defendants in an action which she had brought against them, 
but the plaintiffs in the bill filed against her in the Court of 
Exchequer (7). Upon the same principle in Prioleau v. 
United States and Andrew Johnson (j), V. C. Wood 
decided that the United States of America, suing in the 
Courts of this country, and thereby submitting themselves 
to the jurisdiction, stand in the same position as a foreign 
Sovereign, and can only obtain relief subject to the control 
of the Court in which they sue, and pursuant to its rules of 
practice, according to which every person sued in this Court, 





(gy) King of Spain y. Hullet and Widder, 1 Clarke & Finnelly, 348 
(1833), 

8. e, inthe Court below, 1 Dow. § Clarke, 160, 

(A) 1 Simon Rep. 94 (1826). 

(i) 3 Young § Collyer Rep, 594 (1839). Paes 

G) L. R.2 Eqep. 659 (1866) 
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whether. by an individual, by a foreagn Sovereign, or by a 
corporate body, is entitled to discovery. upon oath touchin; 
the matters upon which he is sued, and’ to file a ctoss-bill 
for the purpose of obtaining such discovery. a 

Proceedings were accordingly stayed in a suit ‘by the 
United States of America, suing in their corporate capacity, 
until an answer should have been put in to the cross-bill of 
the defendant. 

And in the United States of America v. Wagner (h) 
the Court of Appeal in Chancery held that, while a 
forcign sovereign State adopting the republican form of 
government, and recognised by the Government of her 
Majesty, can sue in the Courts of her Majesty in its own 
name so recognised, and such a State is not bound to sue in 
the name of any officer of the Government, or to join as co- 
plaintiff any such officer on whom process may be served, 
and who may be called upon to give discovery upon a cross- 
bill; nevertheless the Court may stay proceedings in the 
original suit, until the means of discovery are secured in 
the crogs-suit (2). 

In the Republic of Costa Rica vy. Erlanger (m)a bill had 
been filed by the Republic of Costa Rica against Emile 
Erlanger and others. The defendant Erlanger filed a cross- 
bill against the Republic and the President of the Republic, 
making the latter a defendant for the purposes of discovery. 
The Court refused to order the proceedings in the original 
suit to be stayed until the President had appeared, holding 
that the plaintiff in the cross-suit was not entitled to select 
whomsoever he chose, but that (apparently) the Republic was 
bound to produce some one to give the proper discovery. 





(k) Z. R. 2 Ch, App. p. 582 (1867). 

(2) This decision was followed in the case of The Republic of Peru y. 
Weguelin, L, R. 20 Eq. p. 140 (1875). 5 

(m) ZL, R.1 Ch, D. p. 171 (1875). See also Republic of Liberia v. 
Imperial Bank, L. R. 16 Eq. p. 179; Republic of Peru v. Weguelin, 
Ti. R, 20 Eg. p. 140, 
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In default of a sufficient affidavit of discovery being 
made, the proceedifigs may be dismissed (n). 

In the case‘of the Emperor of Brazil vy. Robinson and 
others, the Court of Queen’s Bench decided that the Emperor, 
having engaged in a commercial transaction, and bringing an 
action thereupon in the Courts of this country, and being 
resident out of the jurisdiction, was not exempted from that 
necessity of finding sccurity for costs to which any other 
person bringing such an action would be subject (0); and 
they held this decision to be consistent with the principle of 
aformer decision in which Lord Ellenborough had decided 
that such a privilege of exemption did attach to an ambas« 
sador, who was in this country merely in his political capacity, 
and concerning whom there was no reason to suppose that he 
was desirous of leaving the country (p), or going out of the 
jurisdiction. 

The two following cases are important. They relate to 
the question of the civil position as plaintiffs of an actual and 
of a restored legitimate Government before the tribunals of 
a foreign State. In the case of the Limperor of Austria v. Day 
and Kossuth (q), Lord Campbell held that the actual 
reigning Sovereign of a foreien State in amity with Great 
Britain is entitled to suc in the Court of Chancery, and to 
obtain an injunction to prevent the issuing of monetary 
notes manufactured in England, purporting to be notes of 
that foreign State, but having no sanction from its Govern- 
ment, if the Court is satisfied that some substantial injury 
will thereby accrue to the property of such forcign State, 
and to that of the plaintiff's subjects, whom he has a right 
to represent. ‘ . 





(n) Republic of Liberia y. Roye, L. R.1 Appeal Cases, p. 189 (1876), 

(0) Emperor of Brazil v, Robinson, 5 Dowling Rep. of Practice Cases, 
p. 522 (1837). It bas been holden that a foreign Sovereign cannot 
sue in the name of his ambassador—Pencdo vy, Johnson, 22 Weekly 
Reporter, p. 103, 

(p) The Duke de Montetlano y. Christin, 5 Maule and Selwyn Rep. p. 
508 (1816). (g) 2 Giff: p. 628 (1861). 
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Accordingly, monetary notes having been manufactured 
in this country, purporting to be sanctioned by the State of 
Hungary, and signed by K. a native ef Hungary, resident 
in England, “in the name of the nation,” but which were 
unauthorised by the existing Government—an injunction 
was granted to restrain their issue, and they were ordered 
to be delivered up to be cancelled at the suit of the Emperor 
of Austria, as King de fuctoof Hungary. 

In the case of the United States of Americu y. McRae (r), 
V. C. James held that, upon the suppression of a rebellion, 
the restored legitimate Government is entitled, as of right, 
to all moneys, goods, and treasure which were public pro- 
perty of the Government at the time of the outbreak, such 
right being in no way affected by the wrongful seizure of the 
property by the usurping Government. 

But with respect to property which has been voluntarily 
contributed to, or acquired by, the insurrectionary Govern~ 
ment in the exercise of its usurped authority, and has been 
impressed in its hands with the character of public property, 
the legitimate Government is not, on its restoration, entitled 
by title paramount, but as successor only (and to that extent 
recognising the authority) of thedisplaced usurping Govern- 
ment; and in secking to recover such property from an 
agent of the displaced Government can only do so to the 
same extent, and subject to the same rights and obligations, 
as if that Government had not been displaced and was itself 
proceeding against the agent. 

Therefore, a bill by the United States Government, after 
the suppression of the rebellion, against an agent of the late 
Confederate Government, for an account of his dealings in 
respect of the Confederate loan, which he was employed to 
raise in this country, was dismissed with costs, in the absence 
of proof that any property to which the plaintiffs were 
entitled in their own right, as distinguished from their right 





(7) L. B.S Eg. p. 69 (1869). 
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as successors of the Confederate Government, ever reached 
the hands of the defendant, and on the plaintiffs declining 
to have the account taken on the same footing as if taken 
between the Confederate Government and the defendant as 
the agent of such Government, and to pay what, on the 
footing of such account, might be found due from them. 
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CHAPTER I. 


EMBASSY—ANTIQUITY AND UNIVERSALITY OF ITS 
RIGHTS, 


» 
CXIV. WE now approach the subject of Embassies (2), 
a part of International Jurisprudence which has taken deep 
root in the practice of nations, and is therefore capable of 
precise treatment and clear exposition. 
The principal rights and duties incident to Embassies have 


been recognised by all communities at all removed from the 
condition of savages. 








(a) The principal authorities relied on for this subject are— 

Albericus Gentilis, De Legationibus, libvi tres. The first good work on 
the subject. 

Grottus, 1, ii, c. xviii. De Legationwm Jure. 

Zouch, De Judicio inter Gentes, pars. i, iv.: “De queestionibus debiti 
inter eos quibuacum par est—solutio questionis veteris et nove, sive de 
Jegati delinquentis judice competente dissertatio."—Oxon. 1657. 

Wiequefort, De Legato, translated by Barbeyrac, 1681. L’ Ambassadeur 
et ses Fonctions, 1746, last ed, 

Bynkershoek, De Foro competente Legatorum. This treatise, though 
not without some characteristic defects of the author, is by far the best 
that has been written on the subject. Qu. Juris Pub, 1. ii, c. iii-ix, 

Vattel, \. iv. ch. 5, 6, 7, 8, 9. 

Martens, |, vii, ss. 185-250. 

Khiber, 93, 166-230, c. iii. 

Heffter, b. iii. ss, 193-230. 

Miruss, Das Europiiische Gesandtschaftsrecht, Leipzig, 1847. 

Ward's Law of Nations, vol. ii. c, xvii. 

Wheaton, Hist, pp. 48, 51, 95, 232-256, 496. 

Felix, Droit Int. Pr. 1. ii. t. ii, ch, ii. s. 4, 

Wildman, i, c. 3. 

Bluntschii, ss, 159-243. 

United States of America v. Wagner, Law Reports, 2 Chancery Appeals, 
p. 698 (1867)—Lord Cairns’ judgment. 
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The whole subject may be conveniently discussed under 
the following general heads: 


. Who may send and receive Ambassadors ? 

. Is their reception obligatory ? 

. Their Right of Inviolability. 

. Their Privileges of Exterritoriality, 

. May the Ambassador by any, and what, misconduct 
forfeit his rights and privileges ? 

6. When the functions of the Ambassador legally cease. 


OP wD = 


CXY. Every nation, so far sui juris as to be capable 
of negotiating in its own name with another nation, has the 
right of sending an Embassy (droit actif—actives Gesandt- 
schaftsrecht). ‘ 

CXVI. Therefore, not only independent States have 
this, among other jura majestatis, but dependent States 
who have not an entire Sovereignty, may possess this right 
if the nature of their connexion with the protecting State 
allows them the liberty of conducting their foreign relations 
with other States (4). 

By the sixteenth article of the Treaty of Kainardgi (¢), 
concluded in 1774 between Turkey and Russia, the Hos- 
podars of Moldavia and Wallachia, placed under the pro- 





(8) Bynkershoek, Q. J. P., 1. ii. c. iii: Qui recte legatos mittunt,” 

Martens, s, 187. 

Vattel, 1, iv. cv. 

Heffter, s. 200, 

Kliiber, 8, 175. 

“ El derecho de embajada es nna regalia que, como todas las otras, reside 
originalmente en la nacion. Lg ejercen ipso jure los.depositarios de la 
soberania plena, y en virtud de su autoridad constitucional los monarcas 
que concurren con las asambleas de nobles y diputados del pueblo @ la 
formacion de las leyes, y aun los gefes ejecutivos de las repiiblicas, sea 
por si solos 6 con intervencion de una parte 6 de todo el cuerpo legislativo. 
En los interregnos el cjercicio de este derecho recae naturalmente en el 
gobierno provisional 6 regencia, enyos agentes diplométicos gozan de 
iguales facultades y prerogativas que los del soberano ordinario,”— endo, 
tit. cuarto, ecxxix. 

{ce} Ahiber, s. 175, u. 6 
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tection of Russia, were each entitled to be represented by a 
chargé-@ affaires, being a member of the Greek Church, at 
Constantinople. 

According to Vattel, a State which is under protection, 
or which has contracted an unequal alliance, has retained, if 
it have not expressly renounced, the right of Embassy (d). 

The Princes and the States of the German Empire, at 
the time Vattel wrote, although under feudal subordination 
to the Emperor (quoigue (ils) relévent de? Empereur et de 
?Empire), preserved in spite of his opposition their indivi- 
dual right of Embassy, and after the peace of Westphalia 
resembled a republic of Sovereigns (e). 

The Yorcign relations of the present German Empire have 
already been referred to(f). Ambassadors and diplomatic 
agents are sent by the Empcror alone, but foreign powers are 
represented by ministers or chargés-d'affaires at Munich, 
Stuttgart, Dresden, and other capitals of the Confederate 
States, as well as at the Imperial Court at Berlin. 

CXVII. There is no doubt that confederated States are 
collectively entitled to the right of Embassy ; the question as 
to the individual right of each member of the Confederation 
is one of more difficulty. 

It may be argued (9) that the sovereignty of each State 
is not inrpaired because it has entered into certain voluntary 
engagements with its neighbours, any more than the 
independence of an individual ig forfeited by his having 
entered into a voluntary engagement with another individual. 
But ‘this must, after all, depend, both in the case of the 
State and of the individual, very much upon the character 
and riature of the engagements, however voluntarily con- 
tracted, a 

The question can only be answered by reference to the 
terms and conditions of the union by which the different 
States are bound together (h). 


(@) L. iv: ev. 8. 58. (e) L. iv. c. ¥. 859. 
(f) Ante, vol. i. pp. 173, et ecg. (y) Vattel, 1.i.c. is, 10, 
(A) Merlin, Ministre public, , 2, v. 
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CXVIII. In the ancient Republic of the Seven United 
Provinces, the individual States were deprived of the right 
of Embassy, which was lodged in the assembly of the States- 
General, Holland and Zealand, however, had the singular 
privilege of presenting to the States the Ambassadors 
designated for England and France. Holland chose one, 
and Zealand the other. 

Holland had also the right of sending a subject of its 
province with the embassies from the other States, which 
were composed of two or three persons, 

CXIX. The United States of North America, in their 
first Federal Act, gave the Right of Embassy to each State 
to be exercised with the consent of Congress. The Presi- 
dent, however, exercised the exccutive power, nominated 
diplomatic agents, and concluded treaties. It is clear that 
foreign nations were exposed to great uncertainty in their 
relations with such a confederacy ; and that the double 
authority was inconsistent with the object of the Union, 

In their second Federal Act this defect was in a great 
degree remedied. This Act forbids any State to enter into 
any treaty, alliance, confederation, compact, or agreement. 
with any other State of the Union, or with a foreign State, 
without the consent of Congress, 

Therefore, Mr. Wheaton observes, “ The original power 
“of sending and receiving public ministers is essentially 
“ modified, if it be not entirely taken away, by this prohibi- 
© tion ” (2). i. ‘ 

CXX. In both these instances of the Seven United 
Provinces and of the United States, there was one common 
centre of authority, in the hands of which the individual ° 
members of the Union had lodged the supreme executive 
power. It followed, therefore, that in that power was the 
Right of Embassy. : - 

CXXI. In the Swiss Confederation the case was for- 
merly different. Each Canton preserved its right of sove- 
reignty. They had, indeed, annual diets, but these Geta. 





(2) Wheaton, vol, ii, p. 261. 
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constituted no centre of authority. There was noone body 
or council which represented the Confederacy in its foreign 
relations. ach of the Cantons, therefore, contracted alli- 
ances as they pleased. The Roman Catholic Cantons were 
the only allies of France, and at the death of Louis XV., 
the Cantons of Berne and Ziirich had contracted a par- 
ticular alliance with each other. ‘“ Aussi,” observes Merlin, 
“y’a-t-on jamais douté que chacun d’eux ne jouit du droit 
“ Vambassade” (j). At the present day the right of 
embassy, as well as that of entering into treaties and 
alliances, is vested in the Federal Council alone (vide ante, 
vol. i, p. 184). 

CXXII. According to Vattel (2), there may be towns 
which are in subjection to the general authority of the 
country in which they are situated, or to some other au- 

” thority (villes sujettes—unter landesherrlicher Gewalt), and 
which, nevertheless, enjoy the right of embassy; and he- 
instances Neuchdtel and Brienne in Switzerland, which had 
the droit de bunniére (jus armorum), and, as a consequence, 
the right of legation ; but Merlin, with justice, combats this 
position, and says that it betrays that Vattel was a native of 
Neuchatel, and wished to cxalt the place of his birth; and 
Merlin adds, that a people cannot be sovereign and subject 
at the same time ;,and that though Neucnatel had great civil 
privileges, and had been reckoned among the allies of the 
Swiss Cantons, it had no right of legation according to theory, 
and that according to practice it had, under the ancien régime, 
acted through the Ambassador of Prussia, who by the nintk 
article of the Treaty of Utrecht had been recognised as 
© souveruin seiyneur de la principauté de Neuchdtel et 
* Valengin” (4). 

CXXIIL The question is often discussed in treaties, 
whether an usurper has the Right of Embassy. 

The answer must depend upon two considerations :— 
\, Whether the country of the usurper has ackiowledged 








(j) Merlin, Ministre public, 3.2, v. 
(A) Vattel, 1. iv. c. v. 8. 60: “ Des villes qui ont le droit de bannidve.”* 
Ui) erin, Winisive pits i 
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him as the de facto sovereign. 2. Whether the foreign 
country has recognised him as such. : 

France, under Mazarin, for instance, admitted, without 
hesitation, the ambassadors of Cromwell, and rejected those 
of Charles II. at the Congress of the Pyrenees. 

England, in 1641, not long before the occasion just men- 
tioned, admitted the Ambassador of John IV. King of 
Portugal, though she had previously recognised only the 
Spanish Ambassador for Portugal (m). ; 

The consideration of this point has been in great measure * 
anticipated in the chapter on Recognition (2). 

CXXIV. A Sovereign who has abdicated his throne has 
no title, de facto or de jure, to the Right of Embassy. 

Upon this question all publicists refer to the celebrated 
ease of Leslie, Bishop of Ross, ambassador of Mary Queen 
of Scots. 

CXXV. We have already considered the legal status in 
England of that unfortunate Princess. The question with 
respect to the rights of her ambassador in the same country 
arose in the following manner. . 

- Mary Queen of Scots was allowed, after her unwarrant- 
able detentian as a captive in England, to send an ambassador 
to plead her cause before the commissioners-appuinted by 
Elizabeth to try her. She sent Leslie, Bishop of Ross, in 

~ 1567, During the period of his embassy, he was twice 
committed to prigon upon the charge of endeavouring to 
effect a conspiracy in favour of Mary against Elizabeth (0). 

. It appears from the State Papers of Lord Burleigh, that 
the English Government propounded to certain civilians the 
following questions (p). : 

1, Whether an Ambassador, procuring an insurrection 
or rebellion in the Prince’s country towards whom he is Am- 
bassador, is to enjoy the privilege of an Ambassador ? 





(m) Merlin, Ministre public, vi. vii. (n) Vide ante, part v. ch. y. 
(0) Camden's Hist. 113. (p) Burleigh's State Papers by Murden, 18. 
Ward, vol. i. p. 486, Ward, vol, i. p. 487, &e. 
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2. Whether he may not, jure gentium et civili Roma- 
norum, be punished as an enemy, traitor, or conspirator 
against that Prince, notwithstanding he be an Ambassador ? 

To these two questions they answered: “ Touching these 
“ two questions, we are of opinion, that an Ambassador pro- 
“ curing an insurrection or rebellion in the Prince’s country 
“ towards whom he is Ambassador, onght not, jure gentium 
“ et civili Romanorum, to enjoy the privileges otherwise 
«due toan Ambassador; but that he may, notwithstanding, 
“ be punished for the same.” 

3. Whether, if thé Prince be deposed by the common 
authority of the Realm, and another elected and invested of 
that crown, the Solicitor or doer of his causes, and for his aid 
(although the other Prince do suffer such one to be in his 
Realm), is to be accounted an Ambassador, or to enjoy the 
privilege of an Ambassador ? 

To this they answered: “ We do think that the Solicitor 
“ of a Prince lawfully deposed, and another being invested 
“ jn his place, cannot have the privilege of an Ambassador ; 
* for that none but Princes, and snch other as have sove- 
“ yeignty, may have Ambassadors.” 

4, Whether a Prince, coming into another Realm, and 
remaining there under custody and guard, ought, or may 
have there his Solicitor of his causes; and if he have, whether 
he is to be counted an Ambassador ? 

To this they answered: “ We do think that a Prince 
“coming into another Prince’s Realm, and being there 
“ under guard and custody, and remaining still a Prince, 
* may have a Solicitor there; but whether he is to be 
* accounted an Ambassador, that dependeth on the nature 
“ of his commission.” 

5. Whether, if such a Solicitor be so appointed by a Prince 
so flying, or coming into another Prince’s Realm—if the 
Prince in whose Realm the Prince so in guard, and his So- 
licitor is, shall denounce, or cause to be denounced, to such 
a Solicitor or to such a Prince under custody, that his said 
Solicitor shall hereafter be taken for no Ambassador— 
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whether then such Solicitor or Agent can justly claim the 
privilege of Ambassador ? 

To this they answered: “ We do think that the Prince 
“ to whom any person is sent in message of ambassador, may 
“ for causes forbid him to enter into his lands, or when he 
“ hath received him, command him to depart; yet so long as 
“he doth remain in the Realm, and not eaceed the bounds of 
“an Ambassador, he may claim his privilege as Ambassador, 
“or Solicitor, according to the quality of his commission,” 

This opinion of the English civilians is again referred to in 
Chapter VII., when the general subject of the inviolability 
of the Ambassador is discussed. In the passage which has 
just been cited, the proposition of International Law appears 
to be correctly stated; but this, it will be seen, cannot be 
predicated of the other portions of this celebrated opinion (q). 

CXXVI. During the minority of the Sovercign, the 
Right of Embassy is lodged in the person or persons com- 
posing the Regency, or in the minor himself, according to 
the constitutional law of the country of the Sovereign (r). 

In France, during the Regency of the Duke of Orleans, 
the Cardinal Dubvis negotiated the triple alliance of La 
Haye in 1717, by virtue of Credentials, Full Powers, and 
Instructions, which were given in the name of the King, 
then a minor. 

In England, during the periods in which George III. was 
incapacitated by mental derangement for the transaction of 
affairs, the right of sending embassies was vested in the 
Prince of Wales. . 





(g) See Preface to vol. i. of this Wori, P. Xxxix, et véde post, ch. 5, 

(r) Merlin, Ministre public, s, 2, x. 

Kiliiber, s. 176, n. e. 

Vattel, 1. iv. c. iv. 3. 42. Manistres de la Nation ou des Réyents dans 
UInterregne: “ Le droit dambassade, ainsi que tous les autres droits de 
la souveraineté, réside originairement dans la nation comme dans son 
sujet principal et primitif, Dans Vinterrégne, l'exereice de ce droit 
retombe & da nation, ou il est déyolu A coux & qui les lois out commis Ja 
régence de T'état. Ils peuvent envoyer des ministr 8, tout comma le 
souverain avoit accodtumé de faire, et ces ministres ont les mémes droits 
qu’ayoient ceux du souverain.” 





sit 
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The Republic of Poland, during the vacancy of the 
elective throne, exercised the Right of Embassy. 

CXXVII. The maxim, delegatus non potest delegare, 
would apply, generally speaking, to cases where the ministers 
of a State attempted to delegate the Rights of Embassy. 

If, however, the minister were armed, either by his ori- 
ginal commission or by powers subsequently conferred, to 
appoint a delegate minister, it would be clearly competent 
to him to exercise the authority. 

After the death of Gustavus Adolphus at Liitzen, in 
1632, the Senate at Stockholm devolved the whole govern- 
ment upon the Chancellor Oxenstiern. 

He nominated the illustrious Grotius as ambassador to 
France, giving him credentials in his (the Chancellor’s) own 
name. Richclicu, who then governed France under Louis 
XIIL, refused to receive Grotius, on the ground that he 
ought to have received his commission from the Senate. 
The Chancellor, however, demonstrated to Richelieu, that 
on this principle of rejection certain treaties entered into 
between France and Sweden would be affected; whereupon 
Grotius was received, but, as Wicquefort observes, as am- 
bassador of Sweden, and not of the Chancellor who had given 
him his commission, and in virtue of the procuration of the 
Senate (s). 

Some time afterwards the Spanish ambassador nominated 
certain public ministers to carry on the negotiations of the 
Treaty of Miinster. In their commission, he recited that, 
by the full power granted to him by the King of “Spain, he 
(the Ambassador) was authorised to substitute (subrogare) 
other persons for the purpose of assisting him in the execution 
of his office. Wiequefort remarks, that these ministers were 
received asthe pleniputentiaries of the Crown of Spain, and 
not as the delegates of the ambassador (f). 

CXXVIILI. The Viceroy of a province, especially of a 





(a) Merlin, Ministre public, 8. 2. x. (t) Merlin, Ib, 
Wicquefort, 1. i. 8, 3. Wicquefort, 16, 
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distant province, has always been held, ez necessitate ret, to 
possess the Right of Embassy (wz). 

During the period when Spain governed Naples by a 
Viceroy, Milan by a Governor, and Belgium by a Governor- 
General, the right. to confer upon others the jus legationis was 
frequently exercised by these high delegates of their Sove- 
reign, and generally without controversy («); though in 
1646 the French ambassador in Switzerland succecded in 
persuading the Cantons to refuse an audience at their General 
Assembly to the ambassador of the Governor of Milan, on 
the ground that this ambassador had no credentials from the 
Crown of Spain (y). 

During the time that Belgium was in the possession of 
Austria, foreign diplomatic agents were sent to reside at 
Brussels, the scat of the Governor-General’s authority. 

CXXIX. The same necessity and reasons have very 
generally caused the power of imparting the jus legationis 
to be granted to the European Governors of American or 
Asiatic dependencies. 

The British Governor-General of India, the Spanish 
Governor of the Philippines, and the Dutch Governor of 
Java, are examples which readily occur. 

The great companies of Kuropean States, such as the 
Dutch, the French, and the British East India Companies, 
have often possessed this power (z). But this authority 





(u) Merlin, Ibid. Various instances are cited by him, viz, in 1524, 
1562, 1577, 1588, to which, no doubt, inany others might be added. 

Vattel, \. iv. ec. v. s. G1, ascribes the jus legationis without hesitation to 
viceroys :—“ Agissaut en cela au nom et: par Yautorité du souyerain 
quiils représentent, et dout ils exercent les droits ; and he expressly 
affirms that the Viceroys of Naples, and the Governors of Milan and 
the Pays-Bas, had this power. 

(x) Queen Klizabeth in 1569, haying possessed herself of money sent 
from Spain to the Duke of Alva, refused to treat with the Duke's legate, 
“utpote missu a non principe.” But Bynkersivel truly siys, “satis co 
ipsa Regina ostendit trivola se exceptione uti, yuam suum cuijne reddere 
maluiese.""Q. J. 2. 1. ii, e. iii, 

Zouch, t. ii. 4, 8.7: An qui imperium sumnmim ton habent legatos 
mittere possunt,” 

(y) Merlin, Ib. () Bynkerskock, Q. J. PM ii. e. iii, 
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cannot be presumed; it must be conferred by the special 
and express grant of their respective Governments (a). 
CXXX. International Law, strictly speaking, is not con- 
cerned with cases of rebellion. There is no doubt that rebel- 
lious sudjects are not entitled to the jus legationis in their com- 
munications with their Sovereign ; the foundation of the right 
is wanting. Nevertheless, when rebellion has grown, from 
the numbers who partake in it, the duration of it, the severity 
of the struggle, and other causes, into the terrible magnitude 
of a civil war, the emissaries of both parties (4) have been 
cousidered entitled to the privilege of ambassadors so far as 
their personal safety is concerned (c). “ In hoe eventu,” 


(a) Merlin, Ib. 

(6) Bynk. 1, ii. ec. iii, would allow the jus legatorum to the Sovereign 
only, at least until he be overthrown, and he cites with approbation two 
instances from ‘Tacitus:—1. In which Cersalis sent the legate of the 
rebellious Batavi to Rome to be punished (1, iv. Jbid. ¢. 75), 2. In 
which Vitellins and the Senate sent ambassadors to Vespasian, who, he 
says, coming from those who were at that time sa juris, were entitled 
to the “saerum legatorun guas” whereas Vespasian’s ambassadors 
would have been rebellormm nuncit, A third instance is that of” Lonis of 
Bavaria, in 1827, who seized the legates of the Pisans, qui ipsum in 
urbem suam recipere detreetabant.”  Bynkershoek’s own opinion is thus 
expressed: “Ut legatio pleno jure uérimgue consistat, status utrimque 
liber desideratur, qui si ab una duntaxat parte liber sit, ab ea missi 
tantum jure legatorum utuntur, «db alia missi ad evternum principem, 
habentur pro nunctis, ad suum, pro subditis, sie ut in eos princeps 
exerecre possit id jus, qnod in reliquos subditos exereet.—! 
factiones republica, interesse putem, penes quam partem stat rei agendre 
potestas: si penes imam ut ante stetit, nee aliormm ad res agendas duside- 
retur consensus, etiam hee sola reete legatos mittit, et his competit 
qnicquid veris logatix.” 

(ce) Merlin, Ib. sii. 

Bynkershoek, howeve 

















rbserves (Q. 7. Pe 1. ii. c. ili): “Sed non reque 
constat, si subditi forte vel rebelles ad principes suos legatos mittant.”"— 
Ve instances the ambassadors from the Netherlands in G, put to death 
by Philip IL, and admits that this aci way specified in 1581 as one of 
those which caused the final rejection of the Spanish dominion, Wieque- 
fort, however, he says, is right (1, i. s. 2) in saying that Philip was justi- 
fied jure stricto in this deed; that the reason which founds the security 
of ambassadors is that, being the subjects of another Sovereign whose 
interests they are bound to represent, they do not by embassy lose their 
note ana heenme anturete of tho Sacer 












Neve tk saturn’ lice oes eae s. 
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Grotius says, “Gens una pro tempore quasi due Gentes 
 habetur” (d). Peace and order, under these circumstances, 
can only be restored, the shedding of blood can only be stayed, 
through the medium of negotiation: negotiation must be 
carried on through negotiators, and negotiators cannot act 
unless their personal security be guaranteed (¢). So far as 
the State herself, in which the rebellion has broken out, is 
concerned, it must always be a question of circumstances, 
and incapable of definition beforehand, when the citizen is to 
be considered as entitled to the privilege of an enemy rather 
than the punishment of a rebel ( f). 

When, in the early history of Rome, a Roman colony sent 
ambassadors to the Senate, they were warned to depart im- 
mediately, “ne nihil cos legationis jus, externo, non civi com- 
“ paratum, tegeret” (7). 

And on this ground Cicero argued that the Legati of 
Antony should not be received (/). 

But we read in the Commence of Cesar that during the 





and tbat. th son Was wanting in the case sof the rebels, who were, and 
remained, subjects of Philip; he adinits, however, that the legatorwm jus 
might have been, and in 1609 was, granted to them, 

(@) Grot. 1. ii, b, 18, 2. 

“ Ks costumbre conceder libre transito 4 los ministros que dos Estados 
envian uno 4 otro, y pasan por el territorio de un tercero. Si se rehusa 
4 los de una potencia enemiga 6 neutral en tiempo de guerra, es necesario 
justificar esta conducta con buenas razones; y aun soria mas necesario 
hacerlo asi en tiempo de paz, cuando recelos yehementes de tramas secre- 
tas contra Ja seguridad del Estado aconsejasen la aventurada providencia 
de negar el trinsito 4 los agentes diplomaticos de una potencia extrangera,” 
— Pando, tit. cuarto, cexxix. 

(e) “ Verum habetur, justis duntaxat hostibus esse jus legationis, et 
quod ab aliis aliquando lezati admissi suut, id permuissum non in eoram 
favorem sed boni communis causa, cum alias omnia reconciliationis media 
tollerentur, multo magis si hujusmodi legatis fides data est ea omnino 
violanda non est.”---Zouch, p. 2, s. 9, q. 16, De Jur, Fee. 

(f) Merlin mentions two instances :—]. The negotiation of the Go- 
yermment of France through the mediation of England with the Reformers 
of Languedoc in 1704: a Treaty was sigued between the Crown and the 
rebels, differing only from other treaties in heing signed, “trés-humble 
yaouéte des Réformés du Lanruedor an Ro.” 2 he nerotiation swith 
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great civil war of Rome, some such considerations as have 
been mentioned above had caused the reception by Pompey 
of emissaries, cven from the fugitives and robbers of the 
Pyrenees; and by Caesar's directions, his officers endeavoured, 
though in vain, to open a negotiation with Pompey, ex- 
claiming, ‘ Liceretne civibus ad cives de pace legatos 
“ mittere? quod etiam fugitivis ab saltu Pyrenzo predoni- 
“ busque licuisset, presertim ut id agerent, ne cives cum 
“civibus armis decertarent ” (7). 

The great revolutions of the world, such as the Revolt 
of the Netherlands, and of the British Provinces in North 
America (7), could only have been prevented from producing 
a state of perpetual warfare throughout the greater part of 
the globe, by a partial application of the principle of Inter- 
national Law to the divided members of one and the same 
State. 

CXXXa, The importance and necessity of these prin- 
ciples were exemplified in the case of the Trent (4) during 
the last Civil War in America. 





(‘) Cesar, De Bello Civili, 1. iti. 

(7) See some almirable remarks by Mr. Burka, “ On the strange in 
congruities which must ever perplex those who confound the unhappi- 
ness of civil dissension with the crime of treaso. He adds: Wherever 
a rebellion really and truly exists—which is ay easily known in fact as it 
is difficult to define in words—Government has not entered into such mili- 
tary conventions (¢.y. as they had entered into with the revolted colonies 
in North America); but has ever declined all intermediate treaty which 
should put rebels in possession of the Law of Nations with regard to war,” 
&e, (Letter to the Sheriffs of Bristol.) See, too, his remarks on the 
shame violation of the ‘Treaty of Limerick, ratified by King William 
TIT., under the faith of which Limerick and other Irish garrisons were 
surrendered in the war of the Ivish Revolution or Rebellion.—Zvacts on 
the Popery Laws, ch. iii, pt. 2. 

(k} Among the publications in which this case was discussed will be 
foun 

1. Der Trent-Fall, (Dr. Marquardsen, Erlangen, 1862, Kap. xiii, 
gives the despatches of foreizn ministers.) 

2, Ann. Rey. 1861. e 

3. Dana's note to Wheaton, G44. 

4° Notes on some Questions suggested by the case of the Trent.—M. 
Bernard, 1862. 





Xix.; sec, too, c. xvii, 
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a serew steamer of war, the San Jacinto, belonging to 
the North American States, waylaid the English Royal 
West India Mail steamer Trent in the Bahama Channel on 
the 8th November 1861, and brought her to by firing a 
round shot across her bows. A lieutenant from the San 
Jacinto boarded her, and afterwards, aided by a large force 
of sailors with drawn cutlasses, forcibly took possession of 
Mr. Mason and Mr. Slidell, envoys supposed to be accredited 
by the Southern States to Great Britain and to France, and 
of their two secretaries, with certain papers and baggage. 
The officer in charge of the mail-bags, a commander in the 
Royal Navy, protested strongly against the insult offered 
to the British flag, as did the captain of the vessel; and 
both claimed the envoys as being under the protection of 
England. The American lieutenant disregarded the protest, 
seized the men, and suffered the Royal Mail steamer to 
pureue her voyage. 

The act was condemned, though upon different grounds, 
by the Powers of continental Europe as well as by England. 
England demanded and finally obtained the restitution of 
the envoys by the United States, though they never ad- 
mitted that the inviolability of the envoy was the ground of 

, that restitution (7). They insisted chiefly on the exemption 
of a neutral vessel from search on the high seas, 

It was clear, upon the principles of Prize Law, admitted 
equally by the United States and by England, that the 
taking the envoys out of the neutral ship was unlawful, 
the State of the neutral ship having a right to demand 
a formal adjudication in a proper Court upon the guilt or 
innocence of the ship, inasmuch as, if she were not guilty, 
by reason of carrying the envoys, the invasion of her deck 
and the interference with, much more the taking away of, 

” her passengers, was an offence against International Law, for 





5. Case of the Seizure of the Southern Enyoys, by the author of these 
commentaries.— Ridgway, 1861; from which much of what follows has 
been taken. 

(2) See Dana’s note before referred to. 
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which the offenders were liable to the penalty of full costs 
and damages in the Prize Court; whereas, on the other 
hand, if the act of the ship was found to be unlawful, it 
might enure to her condemnation. 

The contention of England was that the Trent was not 
carrying contraband despatches; and that she was carrying 
persons whose characters exempted them from the operation 
of hostilities. The despatches which are contraband are 
communications from a belligerent to another part of its own 
kingdom, or to a colony, or to an ally with respect to naval 
or military operations, or political affairs. These are the 
kind of despatches which Lord Stowell held (with the 
approval of Amcrican jurists) to be contraband (m). But 
despatches from a belligerent. (as Lord Stowell truly says) to 
his consul resident in a ncutral State may lawfully be carried 
by a neutral vessel, because the functions of the consul 
relate to the joint commerce in which the neutral as well as 
the belligerent is engaged (z). Much less, then, are the 
despatches of a belligerent to a neutral, relating merely to 
questions of amicable intercourse between the two States, 
of the nature of contraband (0). It is manifest that the 
interests of the neutral may imperatively demand such an 
intercourse ; and it is easily shown that the lawfulness of 
such intercourse is a necessary consequence from even the 
limited recognition of a de facto State as a belligerent. A 
State so far recognised must have organs of communication 
with the neutral. How isthe neutral, for instance, to obtain 
redress for injuries done to her own subjects? She must 
have some regular channel—in other words, she must recog- 
uise, for this purpose, at least, a Government anda diplo- 
matic officer. But the neutral State has rights beyond this. 
She is entitled to communicate with all the belligerents for 
the purpose of bringing about peace; for a state of war is a 





(m) The Caroline, 6 C. Rob. Adm. Rep. 486. The Atalanta, 2 C. Rob. 
Adm, Hep. 440-461. 

(n) The Madison, Edwards, Adm. Rep, 224. 

(9) The Caroline, 6 C. Rob, Adm, Rep. 468. 
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state of unmerited suffering to the neutral, which she is 
justified in seeking by all lawful means to bring to an 
end. 

“Tt would be almost tantamount” (Lord Stowell says) 
“ to preventing the residence of an ambassador in a neutral 
“ State, if he were debarred from the means of communicat- 
“ ing with his own.” Most clearly, therefore, the despatches 
were not of the nature of contraband. 

The next question was as to the persons of the envoys, 
Jn my pamphlet I stated that it would be strange if the 
living man were treated as contraband when his despatches 
were innocent. But it was supposed to be contended, on 
behalf of the United States, that though the envoy was not 
exactly contraband, he might be seized on his voyage—in 
transitu, and these commentaries (the first edition of which 
was then in circulation) were cited in support of this 
opinion, There were two passages on the subject—-one 
in which I was dealing with the question of a civil war,— 
the passage which precedes the observations which have 
just been made, beginning, “ Nevertheless, where rebellion 
“ has grown,” and which ends with the remarkable citation 
from Grotius, “in hoc eventu Gens una quasi due Gentes 
“habetur”(p). I am there speaking of emissaries between 
the parties to the civil war. The argument is of course still 
stronger as to emissaries to a third State. The note, it has 
been seen, refers to the opinion of Bynkershoek, which is to 
the effect that if both parties to the civil war be de facto 
independent, they enjoy the full rights of legation; but if 
one party be still struggling, and not yet independent, he 
enjoys these rights with regard to third States only. Then 
follow these words, decisive of the present question :—* ab 
“alia missi ad externum principem habentur pro nenciis.” 
This is exactly the position of law which was relied upon 
by England. In the other passage (7) of these commen- 


taries, which was the one relied on, I was dealing with the 
STS ee weet ie? sapal ~ ea erin 
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subject of contraband, and I used the very words of Lord 
Stowell’s judgment in the Caroline, which legalises the 
carrying of diplomatic despatches by the neutral vessel. 
Lord Stowell says:— 

« Tt is, indeed, competent for a belligerent to stop the 
“ ambassador of his enemy on his passage; but when he 
“ has arrived, and has taken upon himself the functions of 
“his office, and has been admitted into his representative 
“ character, he is entitled to peculiar privileges, as set apart 
“ for the protection of the relations of amity and peace, in 
“ maintaining which all nations are, in some degree, inte- 
“yested. With respect to this question, the convenience 
“of the neutral State is also to be considered; for its 
“ interests may require that the intercourse of correspon- 
“ dence with the enemy’s country should not be altogether 
“ interdicted ; it would be almost tantamount to preventing 
“the residence of an ambassador in a neutral State, if he 
“were debarred from the means of communicating with 
© his own.” 

Lord Stowell does not here lay down the doctrine, that a 
belligerent may take an envoy out of a neutral ship. That 
question was not before him. He founds, chiefly upon 
Vattel (whom the earlier part of his judgment especially 
cites), the general dictum, that the belligerent’ may seize 
the ambassador of another belligerent at a certain period, 
namely, before he has been accepted by the State to which 
he is sent; after that event, the belligerent may not seize 
him anywhere. Before that event, he may seize him,—but 
when and where? the referenee to Vattel answers the 
question—when he is passing through his own territory. 
Vattel justifies the seizure by England of a French ambas - 
sador, travelling to Berlin through the Electorate of Hanover, 
because Hanover at that time belonged to England. “ Non- 
“ seulement donc on peut justement refuser le passage aux 
“ ministres qu'un ennemi envoie A d’autres souverains: on 
“ kes arréte méme s ‘ils entreprennent de passer secrétement 
“et sans permission.” Where? ‘ Dans les lieux dont on 
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“ est maitre” (r). Not on board a neutral ship on the high 
seas. Lord Stowell’s judgment must be read by the light 
of this passage in Vattel, to whom he had referred. Lord 
Stowell says :— 

“ The former cases were cases of neutral ships carrying 
“the enemy’s despatches from his colonies to the mother 
“country, In all such cases you have a right to conclude 
“ that the effect of those despatches is hostile to yourself, 
“ because they must relate to the security of the enemy’s 
* possessions, and to the maintenance of a communication 
“ between them; you have a right to destroy these posses- 
“sions and that communication, and it is a legal act of 
“ hostility to do so. But the neutral country has a right to 
“ preserve its relations with the enemy; and you are not at 
“ liberty to conclude that any communication between them 
can partake, in any degree, of the nature of hostility 
“ against you. 

“ The enemy may have his hostile projects to be attempted 
“with the neutral State; but your reliance is on the 
“integrity of that neutral State, that it will not favour, nor 
“ participate in such designs, but, as far as its own councils 
‘and actions are concerned, will oppose them, And if 

“ there should be private reason to suppose that this confi- 
" dence in the good faith of the neutral State has a doubtful 
foundation, that is matter for the caution of the Govern- 
“ment, to be counteracted by just measures of preventive 
“ policy, but is no ground on which this Court can pro- 
“nounce that the neutral carrier has violated his duty by 
“ bearing despatches, which, as far as he ean know, may be 
* presumed to be of an innocent nature, and in the mainte- 
“ nance of a pacific connection (s).” 

It was not denied in America that this is both the general 
and the correct law respecting ambassadors; but the con- 
duct of England eighty-two years ago was cited against 





{r) Droit des Gens, 1. 4, c. 7, 8. 85, 
(8) The Caroline, 6 C. Rob, Adm. Rep, 466, 
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her (¢). It was stated that an English officer, in 1780, took 
Mr. Laurens, the envoy from the rebel colonies of North 
America to Holland, out of a Dutch ship, and that he 
was committed to the Tower as a traitor; but the facts of 
the seizure were inaccurately stated, Adolphus has a 
correct epitome of them :— 

“ Meanwhile” (says this historian) “the state of sullen 
“ dissatisfaction which occasioned the abolition of the ancient 
“ connection between Great Britain and Holland, resolved 
« itself into active hostility ; the mystery which had covered 
« the views and conduct of the Dutch was removed; and 
the Court of Great Britain was impelled to a firm and 
decisive mode of conduct, as well in resentment of past 
treachery as with a view to counteract the effects of the 
neutral league. The Vestal frigate, commanded by 
Captain Keppel, took, near the banks of, Newfoundland, 
“a Congress packet. The papers were thrown overboard ; 
“ but by the intrepidity of an English sailor, recovered with 
little damage. 
“ They fully proved the perfidy of the Dutch, who, 
before the existence of any dispute with Great Britain, 
“ had entered into a formal treaty of amity and commerce 
« with the revolted colonies, fully recognising their indepen- 
« dence, and containing many stipulations highly injurious 
“ to England, and beneficial to her enemies, both in Europe 
“and America. Disagreements on some of the arrange- 
“ments had occasioned delays in its completion. But 
“ Henry Laurens, late President of the Congress, who was 
* one of the passengers in the captured vessel, was author- 
* ised to negotiate definitely, and entertained no doubt of 
« success. On his arrival in London, Mr. Laurens was ex- 
“ amined before the Privy Council, and, on his refusal to 
“« answer interrogatories, committed to the Tower (x).” 


‘ 


‘ 


6 


“ 


‘ 





(t) In a letter to Mr. Sumner, not, I believe, the Chairman of the 
Cccomittee of Foreign Relations in Congr 
(a) Adolphus, History of England, vol. iii, p. 221. 
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Adolphus is perfectly accurate in saying that the Mercury, 
commanded by Captain Pickles, was an American belligerent 
vesse]. The despatches from Captain Keppel to the Admiralty 
afford proof of the fact. The vessel was condemned in the 
Vice-Admiralty Court (commissioned as a Prize Court) in 
Newfoundland. Laurens was brought to England, The dif- 
ference between this case and that of the Southern Envoys 
is obvious, First, despatches were thrown overboard—an 
act which has frequently enured to the condemnation of a 
neutral ship; secondly, the ship was not Dutch, and neutral, 
but American and belligerent; thirdly, Holland was only 
professedly neutral, but really belligerent against England, 
az those very despatches demonstrated. The declaration of 
war by England against her followed close—namely, on the 
20th December 1780. Fourthly, the ship as well as the 
man was captured. So clear, indecd, was the justice of 
the seizure, that neither Holland herself, nor any other 
State, uttered, then or afterwards, the semblance of a remon- 
strance against the act. This supposed precedent turns 
out, then, to be no precedent at all; were it otherwise, Inter- 
national Law is not made out of a single bad precedent, 
but out of sound principles applied to each case as it arises, 
and illustrated by consistent practice. 

Upon the whole the case of the Trent may be considered - 
as having established the proposition that the ambassador of 
a belligerent cannot be taken from the ship of a neutral 
upon the high seas. 
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CHAPTER III. 


EMBASSY—RIGHT TO RECEIVE. 


CXXXI. Srares which have the right to send, have 
the right to: receive embassies (a), (droit pass!f—passives 
Gesandtschaftsrecht). 

The active and the passive right of legation are inseparably 
conuected, and, as will be seen, the rule extends generally 
to the sending and reception of the same grade of diplomatic 
agents. ae 

“It is said by Kliiber and Miruss (4) that depetdent States 
have not necessarily the latter, because they have the former 
right. But it does not appear on what principle this position 
is to be maintained, and no authority is cited in support of it. 
On the other hand, Vattel, Martens, Wheaton, and other 
writers do not qualify the general principle which has been 
laid down. 

Perhaps, however, where the right to send is exclusively 
derived from treaty, as in the now obsolete cases of Mol- 
davia and Wallachia above cited, the right of reception, not 
being mentioned in the instrument, cannot be inferred as a 
“matter of necessary implication (c). 

But, as a general proposition, the right of sending and 
receiving embassies is inherent in all States; and it there- 
fore follows that to prevent the free exercise, in either way, 
of this right, would constitute a very heinous violation of 
International Law, a crime, which, inasmuch as it affected 





(a) Vattel, 1. iv. c. v. 9, 57. (b) Kliber, s. 176, 
- “Martens, s. 188. Miruss, s. 80. 
Pando, tit. cuarto. (ce) Vide ante, p. 157. 
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the interests, would justify the interference of all nations on 
behalf of the one which had been so injured (d). 

CXXXII. A State’ has a right to receive, as it has to 
send, an embassy; but a State is not under an obligation of 
duty to send or to receive an embassy, 

Upon the consideration of this last point three questions 
arise, viz. : 

1, Is a State bound, as a general proposition, to receive 
an ambassador at all? 

‘2, Is it bound to receive any ambassador duly commis- 
sioned ? 

3. Is it bound to allow a resident embassy within its 
territories (/egationem assiduam) ? (e) 

CXXXII. With respect to the fitst questions the sound 
opinion appears to be that a State is bound to give audience 
to’ an’ ambassador, and, except under most extraordinary 
circumstances ( nA )» to receive him for that pepe within its 
territories and at its Court. 

Tf, however, such cjreumstances do exist, some place must 
be specified—Vattel sogecsts the frontier--at which the 
ambassador’s message must be received. A State may be 
ac pe ey Si eh ignite bist S 


(d) Vattel,}. iv. c. v. 8. 68: © De celui qui tronble un autre dans lex- 
ercice dy droit d'ambassade.” 

“Cuando una nacion ha mudado su dinastia 6 su gobierno, la regla 
general es mantener con ella las acostumbradas relaciones diplomaticas, 
Portarnas de otro modo seria dar & entender que no reconocemos ta legi- 
timidad del nuevo drden de cosas: lo que bastaria para justifiear un 
rompimiento.”— Pando, tit. cuarto, cexxix, 

(e) Zouch, De Jud, inter Gentes, p. 2,8. 4: “An legatum aliqnando 
admittere non liceat.” 

(f) Grot. Lit. ¢. xviii. s, 3: “Duo autem sunt de legatis que ad jus 
gentinm referri passim videmus, prius ut admittantur, deinde ue violentar, 
De priore locus est Livii, whi Hanno senator Carthaginiensis in Annibalem 
sic invehitur : ‘ Legatos ab sociis et pro sociis venientes bonus imperator 
noster in castra non adinisit: jus genfiion sustudit,’ quod tamen non ita 
erude intelligendum est : non enim omnes admitti precipit gentium jus: 
sed vetat sine causa rejicl—causa esse potest ex eo gui mittit, ex eo qui 
mittitur, et ec eo ob quod | ani 

Vattel, 1. iv. cv. 8, * Sans dus raisons trés-particuliéres,” _~— 

Wheaton's Elem. 


VOL, Ii, N 
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aware that an ambassador is sent for a mischievous purpose, 
or, it may be, from a third nation for a purpose conceived to 
be inexpedient by the refusing State, eg. reconciliation 
with another State. In these cases, ex ev ob quod mittitur, 
it may refuse the ambassador. 

CXXXIV. With respect to the second question, it may 
be unhesitatingly answered in the negative. It is in the 
discretion of the receiving State to refuse the reception of a 
certain diplomatic agent ; but itis not altogether an arbitrary 
discretion, Some reason must be alleged for the refusal: 
« Non enim,” says Grotius, “ omnes admitti precipit gentium 
“ jus: sed vetat sine causa rejici” (9). 

A State cannot reasonably refuse to receive an ambassador 
on the grounds of sex (h). 





(y) Martens, s. 199: “Du choix de l’ordre et du nombre des ministres.” 
s, 200: “ Du choix de la personne du ministre ;” und Pinheiro Ferreira’s 
note on the latter. In this instance his complaint against Martens is just, 
viz. that he was bound to have expressed his own opinion, and not to 
have contented himself with a reference to other authorities, 

Grotius, note (f), last page. 

Bynkershoek, Q. J. Po. ii, ce. vit“ Qui recte legati mittantur.” 

(A) Zouch, De Jure Fee. p, 2, 3, 4, Q.9, “ An feeminis legationes man- 
dari possint;" his opinion is, sed et quandoquo femine legationibus 
obeundis maxime idonew habite sunt:” he relies entirely on authorities 
drawn from Roman writers. 

Merlin, ibid, s, iii. 

Bynk. ibid., treats with contempt the argument that women were in- 
capable by the Roman law,—a rule, he says, violated in practice by the 
Romans, but otherwise of no ay “nam de subditis princeps statuit 
pro arbitrio suo, de alieuis non etiam ;" he observes that neither “ratio” 
nor “ usto ‘eludes women from being diplomatic agents. Not ‘ratio ;” 
“in feeminis enim reperies quicquid in legatis jure desideraveris ; not 
usus,” for Paschulius in Legato, ¢. xx., has accumulated instances of 
theiremployment : he cites passages from Plato, Plutarch, and Tacitus to 
prove the abilities of women, and makes this curious Dutch pleasantry, 
“sed ne mulieribus, satis ut plurimum cristatis, cristas videar erigere, 
plura non addo.” 

The passages in the Roman law will be found, Diy.) iii. tis. i. 5. 
“ (Prretor edieto excepit) sexum dum foeminas prohibet pro abiis postulare. 
Et ratio quidem prohibendi est, ne contra pudicitiam sexui congruentem 

-rfnenis cau immisceant, ne virilibus officiis fungantur mulieres.” 

Ths: t Fn se Red nt nia. Gaila Tie sninlallnids han eat donne 
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The League of Cambrai in 1508 was signed by Margaret 
of Austria, in the name of her brother, Charles V. In the 
same place Louisa of Savoy, mother of Francis, signed a 
peace, sometimes called Le Traité des Dames, 

It is said that, in the reign of Ilenry IV., France sent an 
ambassadress to Constantinople. In 1645, Louis XIV. sent 
la Maréchale de Guebriant to conduct to Poland the Princess 
des Gouzaques, bride to the King of Poland. Wicquefoit 
says, erroneously, that she was the first female diplomatic 
agent. The Duchess of Orleans negotiated as Plenipoten- 
tiary the Treaty between France and England, which in 
Charles II.’s time detached the Jatter country from its alli- 
ance with Holland. 

“ Minus frequentari” (says Bynkershoek) “ mulierum 
“ legationes res certa est, sed non minus certa, etiam olim 
“ minus fuisse frequentatas. Sed plus minusve sint fucrintve 
“ frequentate, jus principis non tollit, ejus igitur yoluntas, 
“ etiam in hac causa, suprema lex est ” (2). 

CXXXY. A State may reasonably refuse to receive one 
of its own subjects as a foreign diplomatic agent, especially 
if its Constitution forbid the subject ever to put off his alle- 
giance, 

One very good reason for refusing such a diplomatic agent 
is the expediency of avoiding the very difficult question which 
may arise from a possible conflict between his privileges as 
a foreign ambassador with his present and former obligations 
contracted as a subject: for it will be seen that a class of 
these privileges is founded upon the fact that the bearer of 
them is not a subject of the country in which he is residing 
as an ambassador (/), 





fungi non posse, et ideo in arenam miasum non jure legatum esse, Diyi 
Severus et Antoninus reseripserunt.” 

Tb, L. t.17, 8, 2: “Feemine ab omnibus officiis civilibus vel publicis 
Temote sunt,” &, 

(i) Bynk! De Foro Leg. c. xi. Q. J. P.1eiive. v. 

The “ Questiones Juris Publici” were published after the treatise “ De. 
Foro Legatorum.” 

. .,G) England does not allow one of her subjects to act as a diplomatic 


180 INTERNATIONAL LAW. 


Bynkershoek (2) is of opinion that no objection exists to 
the employment of a subject ; but he builds his opinion on the 
proposition that there is no reason why a subject should not 
serve two masters, or rather be actively the subject of one 
and passively the subject of another. Yet Bynkershoek 
himself is obliged to qualify his proposition with the con- 
dition that the interests of the two masters do not come into 
conflict, or that, if they do, the ambassador take no part in 
them. 

In France (/), it has been for some time settled as a con- 
stitutional maxim that subjects are not admissible as am- 
bassadors. An exception appears to have been formerly 
made in favour of the ambassador from Malta. The 
Swedish Law equally forbids the reception of a subject as a 
foreign ambassador. The old German Confederation refused 
upon special grounds to receive any Frankfort Burgher as 
the representative of any member of the Confederation ex- 
cept of Frankfort itself (7). 








agent in England. See case of Dr. Stewart, Debate tn the House of 
Commons, June 2, 1871, 

(k) De Foro Legatorum, c. xi. 

(QQ) De Cailldres,in his Traité dela maniére de négocier avec les souverains, 
speaks of this custom as peculiar to France; but if it ever was peculiar, 
it is not so now, for such a rule would probably be now adopted by all 
the Great Powers.— Merlin, tb, vy. Bynk. De F. L, o. xi. 

(m) Heffter, , 202, n. 1. 

Sir T. Twiss observes (Law of Nations, ii, p. 276) :— 

“ A nation may refuse to receive one of its own zens as the represen- 
tative of a Foreign Power, and in some countries it ix a state maxim that 
a subject is not to be reevived in such a capacity. Such was the rule 
of the French? and Swedish ® courts, and likewise of the United Pro- 
yinees.? But in recent times two French subjects have heen accredited 
to and received hy the French court as the Representative Ministers of 
Foreign Powers—Count Pozzo di Borgo as Minister of Russia, and the 
Count de Bray as Minister of Bavaria. Ch. de Martens speaks of both 
these distinguished diplomatists as having been naturalised in the foreign 
countries which they respectively represented.” ; E 

M. Guizot sent the accomplished and ill-fated Rossi, an Italian natu- 

— 


[' De Coilleres, Traité de la maniére de négocicr aree les sou 
Suecias t tit. de Crimin. 87. 3 Bum oe ae ae ee tay pa 
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As a State may exercise its right of refusal absolutely, it 
may also exercise it conditionally. 

A State may declare heforehand the terms under which 
it will consent to receive its own subject as a forcign diplo- 
matic agent. But if the subject be received without any 
such previously promulgated stipulation he will be entitled 
to the full jus deyutionis. But this is a pomt of which the 
discussion belongs to another place (x). 

CXXXVI. That the exile isin any case, though more 
especially if his return be forbidden by law, subject to 
the refusal of his own country, cannot be doubted (0); the 
only doubt is, as will be seen hereafter, whether he can 
escape, by virtue of his ambassadorial character, punish- 
ment in the State which had exiled him, to which he has 
returned without permission and therefore with an additional 
offence. 

In 1697, the English ambassador to France obtained per- 
mission from the Government of that country to include 
among his suit certain Frenchmen and refugees on account 
of their religion, without which permission Bynkershoek 
thinks France might have claimed them “ wt reversos 
© exules” ( p). 

Still more justly may a State refuse to receive a criminal 
whose sentence is yet unexeeuted. A Dutchman con- 
demned to a criminal punishment by the Dutch East India 
Company fled from India to England, and was sent by the 
latter country as a diplomatic agent to Holland. Imme- 
diately on his arrival at the Hague (1636), the Dutch 
Company induced the Government to put him in prison, from 
which, however, he was shortly afterwards liberated, chiefly, 
according to Bynkershoek, because the States General were 








ralised in France, as ambassador to Rome ; he justifies this act in his 
memoirs, 
(a) Story’s Comment. on the United Statics, 1. 669. 
Miruss, 3. 83. 
(0) Bynk. Q 
Zouch, p. 2 


F, Pil, ii. ev. 
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very anxious at that particular period to be on good terms 
with England (4). 

The fact of the ambassador not being a native of the 
State which sent him would not alone afford a reasonable 
cause for refusal, The subject of a third country might be 
the domiciled citizen of the country which employed him as 
ambassador, and, even if he were not domiciled, no objection 
seems to lie against him, on the sole ground of his not being 
a native (r). 

CXXXVII. The private rank or birth of the am- 
bassador who is sufficiently ennobled by his Sovereign’s 
choice can constitute no ground of refusal. The King of 
Spain employed Rubens as ambassador both to England and 
Tlolland (1633), A State, however, would for its own 
honour justly refuse a notoriously scandalous person, and 
less justly, but lawfully, any person known to be-personally 
disagreeable to the head of the State (s). 

How far the religion of the ambassador can be considered 
an objection will be presently discussed (¢), It is only 
necessary to state here that no State is bound to receive a 
Papal Legate or Nuncio, armed cither by specific instruc- 
tions or by the general Canon Law, with powers injurious 
to the Established Church or to the sovereignty of the 
State over all causes, ecclesiastical as well as civil. 
States have a right to refuse the reception of such a minister, 





(9) QS. PL iie. v. 

Merlin, tb, iv. 

(7) In 1871 a.p., Count Beust, who had been a subject of the King of 
Saxony, and very recently Prime Minister of that country, was received 
in Ungland as ambassador of Austria, 

(8) Wiequefort ios. 13. L' Ambassadeur doit estre agréable. “Le mesme 
droit de gens qui ne perme! pas qu'on fasse violence ou ontrage au ministre 
qui a esté admis et reconnu, permet aux princes de ne point admettre an 
ministre dont ils pnissent recevoir du déplaisir."  Wicequefort gives a 
catalogue of ambassadors refused on this ground. The Duke of Bucking- 
ham, employed by Charles I., might well lave been rejected both hy Spain 
and France on account of the insolence and arrogance of his Gonduct. 

(4) Vide post, Part viii, ch. i, 

200, n. 4. 
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or to demand that these powers be limited and defined, so as 
to be consistent with their safety, before the bearer of them 
be admitted. 

The notification of the refusal to receive ought to be 
made, if possible, before the ambassador has left his own 
country, but it may be imparted openly on his arrival, or 
tacitly by not accepting the letters of credit («). 

CXXXVIII. The existence of a state of war between 
two nations by no means relieves them from the necessity of 
receiving each other’s ambassadors, not of course for the 
purpose of residence, but ofaudience. It may be necessary 
to demand a passport or safe conduct, through the interven- 
tion of a third State or of a herald, and whatit is necessary 
to demand may be refused ; but the refusal cannot law- 
fully be grounded on the mere existence of a state of war, 
for the greater the evil the more stringent is the obligation 
upon nations to adopt the readiest means of putting an end 
to it (#), and especially those which are most likely to 
prevent or stay the shedding of blood. 

CXXXIX. We have nowarrived at the discussion of the 
third question propounded, viz :—Is a State bound to allowa 
resident embassy (deyutionem assiduam) within its territories? 

The continuous residence of an embassy is, to speak 
Strictly, a matter of comity and not of strict right (y). 








(u) Miruss, s, 82. 

(x) Vattel, Liv, c. v. 8, 67: Comment on dott adinettre les ministres 
Fun ennemi. 

(y) Wheaton, El, 2, 261, 262. 

Martin, tb. 8. 3, 

Heffter, s. 200. 

Ward, vol. ii. p, 434, 

Lord Coke, speaking of Henry VIL, says, “ That wise and politique 
king would not in all his time suffer Lieger (e. resident) ambassadours 
of any foreign king or prince within his realm, nor he with them; but 
upon occasion used ambassadours.” + Znst, 155, 

Charles I. expressed resentment against the Dutch for not sending a 
resident embassy to England.— IWiey. Wém. touch, les Ainbussadeurs, 25, 

In 1680, a noble member of the Polish Diet complained of the contiimsdme 

- residence of the French ambassador, * que ie séjour de lambassadeur 
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Nevertheless, so long 4 custom and so universal a con- 
sent have incorporated this permission of continuous resi- 
dence into the practice of nations, that the gross discourtesy 
of refusing it would require unanswerable reasons for its 
justification, and would place the refusing in so unfriendly 
an attitude towards the refused State as to be little removed 
from a condition of declared hostility. 

Grotius, indeed, says, “ Optimo autem jure rejici possunt, 
“ que nune in usu sunt legationes assidux, quibus quam non 
* sit opus (z), docet nos antiquitas cui ille ignorate ” (a); 
but it must be remembered that since this opinion was ex- 
pressed, a usage of two additional centuries has imparted, 
according to the principles laid down in an earlier chapter (d) 
of this work, a character approaching to that of positive 
law upon this institution of resident embassies. 

Vattel (c) therefore declares, that even in his time the 





estoit suspect, parce que les ambassadeurs ont accoustumés de se retirer dds 
que leur négociation est achevée,” 

In 1668, an attempt was made by various members of the Diet to send 
away all ambassadors; it was resisted by the king and senate, but is 
said to have been one of the chief causes of the dissolution of the Polish 
Diet.— Wiequefort, 1. viii. 

(zs) The Justinian law was unquestionably adverse to the notion of a 
resident ambassador. It had no idea of protecting foreign commerce, 
“ perniciosum urbibus mercimoniun ” (Cod. \. iv. t. 63,9. 8), which it forbad 
nobles to exercise, and which it conceived might lead to a revelation of 
the secrets of imperial policy. The Code contains a very curious law, 
beginning : “ Mercatores tam iniperio nostro quam Persarum regi sub- 
jectos, ultva ca loca, in quibus feoderis tempore cum memorata natione 
nobis convenit, nundinas exercere minime oportet: ne alien’ regni (quod 
non convenit) scrutentur arcana,” &e.—IB. s. 4. 

(a) L. ii. ce. xviii (8) Vide ante, vol. i. p. 41. 

(ce) Vattel, 1. iy. ¢. ¥ G. Des Ministres résidents. “La coutume 
@entretenir partout des ministres continuellement résidents, est aujour- 
Whui si bien stablie, qu'il faut alléguer de trés-bonnes raisons pour refuser 
de s'y préter sans offenser personne.” 

Miruss, s, 82, . 2 

“ Hodie tamen ita usurpantur ut sine illis amicitia yix stabilis inter 


popnlos diversos coli videatur, e(si nec minus usum habeat exploratorum.” 
DPR Fe ec. ED PD aa 
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custom was so deeply rooted as to require excellent reasons 
for its abrogation by any individual State, 





The whole question is well summed up: “Se deben recibir los mini- 
stros de un soberano amigo; y dunqne no estamos extrictamente obligados 
& tolerar sn ¢esidencia perpétua, esta pratica se ha hecho tan general en 
nuestros dias que no pudiéramos separarnos de ella sin muy graves 
motivos,”—— Pando, tit. cuarto, cexxix. 
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CHAPTER IV. 


EMBASSY—GENERAL STATUS. 


CXL. WE have now considered the Rights and the 
Duties incident to the sexding and receiving of embassies. 
The next subject for discussion is the Status which Inter- 
national Law ascribes to those who are so sent, and to those 
who are so received. 

This status is composed of rights séricti juris, resting upon 
the basis of natural law and therefore immutable, and of 
privileges, originally not immutable, but so rational in their 
character, and so hallowed by usage, as to be universally 
presumed, and to become matter of strict right if their abro- 
gation have not been formally promulgated (a case almost 
inconceivable) before the arrival of the ambassador. The 
former are usually described under the title of inviolability, 
the latter under the title of exterritoriality (a). It is with 
the former that we are at present concerned (4). 

CXLI The right of sending embassies being esta- 
blished, the personal inviolability (inviolabilitas, inviolabilité, 





_ —— 


(a) The necessity of the case, the usaze of foreign writers, the great 
conyenience of the term, will, it is hoped, justify the attempt to naturalise 
this word. 

(6) Fattel, 1. iv. e. ves 55, i.e. vies. St, and s, 103. “Nous avons 
déduit Vindépendanco et Vinviclabilité de T'ambassadeur des principes 
naturels et nécessaires du droit des gens—ces prérogatives Ini sont con~ 
firmées par Pusaye et le consentement général des nations.” 

Heffter, s, 204: “ein so von selbst sich verstehendes Recht.” 3, 205. 
“In der Natur der Sache ist nun ein Mehveres nicht begriindet," uss. we 

Kliber,s. 203: “ en Gesandten riiumt theils das natiirliche Vilkerrecht, 

—~"theils das positive der europiiischen Staaten, besondere Vorrechte ein,” 
ws. W. 
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Unverletzbarkeit) of the ambassador follows as a necessary 
consequence. 

Every foreigner, indeed, is under the protection of the 
State in which he is commorant, and is so far inviolable. 

But this attribute is in a special manner ascribed to the 
representative of a Foreign State, in whom the image of his 
Sovereign and the majesty of his country are as it were 
visibly present; therefore the expression of sanctity (sanctitas, 
personne sacré, Heiligheit) is often applied by jurists, philo- 
sophers, and historians, of all ages and countries, as applicable 
to the bearers of an embassy (c). 

CXLIT. Any offence committed against their person is 
or ought to be considered by the State as an offence against 
the State itself (crime d’ Etat). 

The injury done to an ambassador is not merely an injury 
done to the Sovereign and country which he represents, but 
a violation of the common welfare and general safety of all 
nations. 

Therefore there is a peculiarity incident to this right (¢), 

o 








(ce) Grotius, . ii. ¢. xviii. s. “Passim enim legimus sacra logationum, 
sanctimoniam legatorum . . . sancta corpora leyatornm,” 
db, 8. iv. 5: “ Quare outnino ita censeo, placuiss geutibus ut communis 
mos, qui quemvis in alieno tervitorio existenten ejus loci territorio sub- 
jicit, exceptionem pateretur in legatis, ut qui sicut fictione quadam 
habentur pro personis mittentium, senatus fuctem secu aitulerat, auctori= 
talem reipublice, ait de legato quodam M. Tullius,” &e. 
Bynhershock, De F. L. c. v. De Sunctitate Legatorum, &e.: “ Plus scire 
“attinet, qua ratione logati apnd omnes, ut dixi, gentes habeantur sancti— 
Et si sanctum id sit, quod ab injuria hominum defonsum atque munitum 
ost, ut esse dicit Marcianus inl. 8. pr. ff. De Rev, Divis., utque ex pro- 
Prietate verbi deducit Festus in V. sactwn, dieendum yvidebatur sancti- 
tatem id legatis prestare, ne dicto factove offendere liceat, quia imaginem 
principis sui ubique circumfernnt, quia pacis et foedernm nuncii sunt et 
proxenetaw, et sine his gentium societus et beata qnies salva esse neqnit.” 
Vattel, 1. iv, vii.s. 81 aud s, 92: “ Linviolabitite du ministre public, 
ou la sireté qui lui est due, plus saintement et. plus particuli¢rement qua 
tout autre étranger ou citoyen.” 
Martens, 3. 214. 
Kliber, s, 203. 
(d) Whither Vattel be rizht or not in the application of the principle 

















188 INTERNATIONAL LAW. 


viz. that an infringement of it, unlike the invasion of parti- 
cular national interests, becomes immediately and directly a 
matter of general international concern, and entitles all 
nations to demand and enforce atonement for the offence and 
punishment of the offender, 

CXLILI. The atonement and punishment, moreover, are 
to be measured by astandard different.from that which might 
satisfy an injury done to a private subject (¢). 

An ambassador, it will be seen, may, with, but not with- 
out (f), the consent of his master, waive his privilege of 
exemption from the local tribunals; but if wrong has been 
done or an insult offered to him, he cannot appear as a com- 
mon person demanding satisfaction in a court of justice; he 
has a right to demand that the State in which he is residing 
prosecute the wrongdoer as a public criminal (y). 

CXLIV. There is another peculiarity incident to this 
right which requires observation, The Civil Law of Rome 
expressed a sound principle of jurisprudence, in declaring 
that it was competent to a person to waive any advantage 





of the law to the case of the ambassadors of Francis I., put to death by the 
Governor of Milan through which city they were travelling to Constan- 
tinople, the principle which he lays down i is sound and true: “ Et comme 
il n'en donna point de satisfaction conyenable, Frangois 1° avait un trés- 
juste sujet de lui déclarer la guerre, et néme de demander I'assistance de 
toutes les nations. Car une affaire de cette naiure n'est point un différent 
particulier, une question litiyieuse, dans Jaquelle chaque partie tire le 
droit de son cété; est la querelle de toutes les nations, intéressées & main- 
tenir comme sacrés le droit et les moyens qielles ont de communiquer 
ensemble et de traiter de leurs affaires "1. iv. c. vii. s. 84. “ Quiconque 
fait violence & un ambassadeur ou & tout autre ministre public ne fait pas 
seulement injure au souverain que ce ministre représente ; il blesse la 
sireté commune et le salut dex nations; il se rend coupable d'um crime 
atroce envers tous les peuples.”—Jd, s, 81. 

(e) “Quid igitur est praeciprum in legatis ? hoe yidelicet, ut in eos, qui 
legatos male habent, severius animadvertatur, atque ita ob personaram 
sanctitatem peena atrocior statuatur, quam solet statu in eos, qui privatum 
quemeunque lresissent.”"—Bynk. De Foro Ley. c. v. 

_ Miruss, 3. 337. 
SAN Watiad Stata = Rean. 











- 1 Baldusta t Aveoriean) Reports, 240. 
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which had been introduced, for his sake only, into a cove- 
nant. (h). 

The Sovereigns, therefore, of the State may waive the 
rights due to them in the person of their ambassadors, but the 
ambassadors themselves have no such liberty, because these 
rights are not incident to their office for their own private 
convenience, but for the honour of their Sovereign, the good 
of their country, and the welfare of all nations (i), * 

This principle is to be found in the Roman Law, even 
with respect to the legatus of a subordinate city or province 
of the empire. Suits might not be instituted against him : 
“ Julianus, sine distinctione denegandam actionem. Merito ; 





(A) Cod. 1. ii, t. 8, De Pactis, 5, 29: “Si quis in conscribendo instru- 
mento, &e. &c., quare et in hac causa pacta non valeant, cum alia sit 
regula juris antiqui, omnes licentiam hnbere, his, que pro se introducta 
sunt, renunciare,” 

(1) Bynkershock, De Foro Leg., at the end of his xxiii, chapter, 
“Legatus an jurisdictionem prorogare et fori privilegio renunciare possit,”” 
arrives at pretty much the same conclusion as is expressed in the text 
here: “ Ego vero, quicquid earum rerum sit, non ausim dicere, legatum, 
inconsulto principe, juri suo renunciare posse; ad quid enim Jegatorum 
privilegia, quam ut ipsi principibus suis magis utiles sint, et eorum legatio 
nulla re impediatur? Magis igitur hee privilegia pertinent ad causam 
Principis, quam ipsiuslegati: sibi renunciatione sua legutus nocere potest, 
Principi_non potest.” ‘Then follows a position doubtfully expressed even 
at the time he wrote, and which can now be scarcely admitted at all: 
“ Atque ita, consulta ratione, forte dicendum est, legatuin in causa delictt 
nunguam privilegio fori renunciare posse, in causa civili non aliter, quam 
wt adversus eum jus dicatin, non wt sententia eveeutiont mandetur, in 
quid per cam impediretur legatio, nt in cacsa criminali tantum non sem- 
per impediri solet. Sed ad manum nou sunt ea gentium exempla, ut ex 
jure gentium ea de ve possim constituere,” 

For the “ratio,” he vefers to the passage cited below from the Digest. 
In neither case, at the present time, can, it is conceived, the ambassador, 
rege inconsulto, furezo his right.—De Foro Leg. e. xxiii, in fine, 

Vattel, 1. iv. c. viii. s, xi.: “ Mais si lambassadeur yeut renoncer en partie 
4 son indépendance et se soumettre & la juridiction du pays pour affaires 
eiviles, i le peut sais doute, pourva que ce soit avec le consentement de 
son maitre. Sans ce consentement, !'ambassadeur 1'est pas en droit de 
renoneer & des priviléges qni intéressent la dignité et Je service de son 








souverain, qui sont fondés sur les droits du maitre, faits pour son ava 


tage et non pour celui du ministre.” 
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“ideo enim non datur actio, ne ab officio suscepto legationis 
“ avocetur” (7); and again—* De (2) eo autem qui adiit 
‘* hereditatem Cassius scribit, quamvis Rome adierit hare- 
“ ditatem, non competere in eum actionem, ne impediatur 
“ legatio: et hoe verum est.” 

This proposition as to the incompetency of the representa- 
tive to consent to the renunciation of rights of inviolability 
belonging to his constituent, is also applicable, by the practice 
of nations, if not by the reason of the thing, to the renuncia- 
tion of the privileges of exterritoriality. 

CXLV. These rights of inviolability, flowing from the 
Law of Nature and the reason of the thing, are applicable 
to all societies, and therefore unalterable by any individual 
member of the community of nations. 

These rights have been acknowledged and respected since 
the dawn of civilisation in ‘all ages, and are not without ves- 
tiges of their recognition even among barbarous tribes. 

“Grotius, at the outset of his excellent chapter De Legu- 
tionum Jure, observes that the sanctity of ambassadors, the 
sacred rights of embassies, the inviolability of treaties, are 
topics abounding in the works of writers of all ages (Z). 





(j) Dig. 1. v. t. 1, De Judiciis, &e., 8, 24. 

(hk) Ibid, s. 26. é 

(2) “ Passim enim legimus sacra legationum, sanctimoniam legatorum, 
jus gentium illis debitum, jus divinum humanumque, sanctum inter 
gentes jus lerationum, foedera sancia gentibus, feedus humanum, sancta 
corpora legatorum.”—Jb. L. 2, ¢. 18, s. 1. 

De Foro Ley. ¢. vy. in prin.: “ Ad satietatem 
hane rem congesserunt :—videlieot, Jacobus Cujacins, 1, xi, observ. c. 5; 
Alhericus Gentilis, De Leg. 1. ii.c. 1 & 14; Hugo Grotius (princeps juris 
publici magister), 1 ii. c. 18,8. 1 & 6, in nota, adque eum locum tantum 
ce omnes Grotit ae ae 

Wicquefort, 1. i. ec. 27, 2 

Montesquieu, De t nt ‘die Luis, 1, xxvi. chap. 21.—* Quill ne faut 
pas déeider par les lois politiques les choses qui appartiennent au droit 
des gens, 

“Les lois politiques demandent que tout homme soit sonmis aux tri- 
“buinaux criminels et civils du pays ol il est, et & T'animadversion du 
souverain, 








sufficere possunt quae in 












EMBASSIES—GENERAL RIGHTS OF, 191 


Bynkershock remarks, that all treatises on the jus legationis 
contain an accumulation of passages from Greek and Latin 
authors upon the inviolability of ambassadors :—* et quo 
“ quis eruditior fuit, eo plures auctoritates attulit ad rem, 
“ quam neyo negat, probandam.” 

Tn the few observations which follow, it is hoped that the 
censure of Bynkershoek will not be incnrred. 

CXLVI,. Even the Israelites, being under the peculiar 
dispensation of the Mosaic law, appear to have acknowledged 
the inviolability of ambassadors (m). 

The Egyptians clothed the functions of the ambassadors 
with a religious character, and are thought by some to have 
possessed a written code upon the subject; and this code 
Pythagoras is said to have introduced into Greece. The 
Greeks (n) held in high estimation and invested with religious 
sanctity the office of ambassadors (mpéoBes); and the invio- 
lability of heralds (xijpuKes, caduceatores), who were also 
priests, appears to have obtained in the earliest periods of their 
history. It is probable that from the Greeks was derived 
to the Romans the very remarkable institution of the Col- 
legium Feciale, 





“Le droit des gens a youlu que les princes s'envoyassent des ambas- 
sadeurs ; et la raison, tirée de la nature de ja chose, n’a pas permis que 
ces ambassadenrs dépendissent du souverain chez qui ils sont envoyés, ni 
de ses tribunaux. Ils sont la parole du prince qui les envoie, et cette 
parole doit étre libre. 

“Aucun obstacle ne doit les empécher d’agir. Ils penvent souvent 
déplaire, parece quiils parlent pour un homme indépendant. On pouvait 
leur imputer des crimes, s‘ils ponvaient étre punis pour des crimes ; 
on pourrait leur supposer des dettes, s'ils pouvaient étre arrétés pour des 
dettes. Un prince qui a une fierté naturelle, parlerait par la bouche 
@un homme qui aurait tout & craindre, Il faut done suivre,& V'égard 
des ambassadeurs, les raisons tirées du droit des gens, et non pas celles 
qui dérivent du droit politique: que s'ils abusent de leur étre yeprésén- 
tatif,on le fail cesser, en les renvoyant chez eux: on peut méme les 
accuser devant leur maitre, qui devient par Ja leur juge ou leur com- 
plice.* . 

{m) 1 Chronicles, c. xix. 

(x) TF. Wachsmuth, Jus Gentium quale obtinuit apud Greco, 

Alber, Gentitis, c. xvii. Quedam Grecorum, : 
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CXLVII. The concourse of lawless adventurers and free- 
booters who laid the foundations of imperial Rome, built, out 
of the resources of their own genius, the chief foundations 
of their domestic society. The principles of civi} obedience, 
the acknowledgment of the relations of family, the adminis- 
tration of justice, the ordinances of religion, the institution, 
in fine, of the State, seem, according to the doubtful notices 
of their early annals, to have found their chief root in 
their own character, as developed by the exigencies of their 
condition (0). 

This was not the case, however, with respect to the 
acknowledgment and observance of the rules of right and 
the principles of justice in their intercourse with other com- 
munities. That the necessity of any such rules and prin- 
ciples should, even in the infancy of her existence, have been 
recognised by Rome, and that this recognition should have 
been made a part of her constitution, is a fact whieh distin- 
guishes her from all other nations, and which, at the time, 
gave early presage of that extraordinary sagacity which 
characterised her subsequent career. That such necessity 
should have been felt was most remarkable; that it should 
have been supplied from without, and not, like the other parts 
of her constitution, from within—that a regular code of rites 
and observances, respecting a branch of International Law, 
should have been at once imported into Rome from a foreign 
source, is also a circumstance of great peculiarity. The 
account is given by Livy (p):—‘ Ut tamen quoniam Numa 
‘in pace religiones instituisset, a se (Anco Martio) bellice 
“ eeremonie proderentur, nec gererentur solum, sed etiam 
“indicerentur bella aliquo ritu, jus ab antiqua gente 
« quicolis, quod nunc Fetiales habent, descripsit, quo res 
“ repetuntur ” (¢). ; 


(0) Geist des rimischen Rechts, a, 8a. von Rudolph Thering, Leipzig, 
1862. 7 

(p) Lib. T. ¢. 82. 

(gq) “ Legati nomen fecialis tenet cum ad foedus feriendum aut indicen- 
dum bellum proficiscebatur, ad jubendum alicunde aliquem decedere, ad 
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The Fecial institution lasted as long as the free Republic. 
” It withered in the civil wars; and though the name and the 
title of its chief officer, that, of Pater Patratus, existed in the 
time of the first Ceesars, all trace of both name and thing 
disappears in the reign of Tiberius. 
The office and functions of the ambassador, however, re- 
tained the sacred inviolability which had been among the 
attributes of the Feciales. . 





~~. 


aliquem dedendum.’— Zhen, Gentilis, \. ic. 12, De Jure Foeiali ot Patre 
patrato, 
- Brot. whi sup. 8. 10, in fine, 

Vide ante, yol. i, App. ii, p. 645, 
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CHAPTER V. : 
AMBASSADORS—ROMAN LAW. 


CXLVIII. (a) Ir is necessary to notice certain passages 
relating to the jus legationis, which occur in the Digest of 
Justinian, for two reasons:—First, because, though often 
misapplied, they have furnished materials for writers on this 
branch of international jurisprudence. Secondly, because 
they do contain principles, and, in one instance at least, a 
direct enactment, applicable to the present subject, 

The “legati” mentioned in the Roman Law were not 
ambassadors from foreign independent States, but dele- 
gates (b) from provinces or municipalities subject to the 
Roman empire. It is to these officers that the passages in 
the Digest apply, with one very memorable exception. That 
exception is to be found in the opinion of Pomponius, set 
forth under the title “ De Legationibus.” “ Si quis” (he 
says) legatum hostium pulsdsset, contra jus gentium id com- 
“ missum esse existimatar, gaia sancti habentur legati: et 
‘ideo cum legati apud nos essent gentis alicujus cum bellum 
* eis indictum sit, responsum est, Hberos cos manere. Id 
“enim juri gentium conveniens esse. Itaque eum qui legatum 
“ pulsdsset, Quintus Mucius dedi hostibus, quorum erant 
“ legati, solitus est pis eaccial (e) 








(«) Bynkershock devotes a whole chapter tu this aubject We For b La: 
c, vi), which begins, “ Qnamyis non de I opuli Romani, sed de Gentinm 
jorisprudentia agamus, non abs re famen crit de Jure Romano quedam 
premonuis 28, cum qua id andit, vocem fere omuium gentium videctur audir ey 
cumque etiam id j jus, quod certa ratione in qnibusdam | rats, constitutum 
est, ad omnes alios imprudentia quioruamdam traduxerit. 
(4) “Tantum non erant procuratoves et mandatorii."—Bynk. ah, 
() Dig. L, t. vii. s, xvii, De Legationibus, 
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It is impossible to deny that here is a plain and direct - 
incorporation of that important part of International Law 
which relates to ambassadors, into the Municipal Law of 
Rome. 

But in every other instance the Justinian law respecting 
“ legati” applies, as has been observed, to a class of deputies 
or delegates from portions of the empire. 

With respect to Criminal Jurisdiction, these laws pro- 
nounced the legate and the members of his suite to be jus- 
ticiable at Rome for offences committed during their legation, 
though for offences previously committed they might claim 
to be tried at home (domum recocare) (d); and this law was 
chiefly relied upon by the civilians,as warranting their opinion 
that Leslie, Bishop of Ross, the Ambassador of Mary Queen 
of Scots, was justiciable in England for seditious practices 
committed in that kingdom. This obvious misapplication of 
the Roman Law has been commented upon by most subse- 
quent jurists (¢). 

With respect to Civil Jurisdiction, the Justinian laws con- 
ferred on legates the privilege of claiming to have civil actions, 
brought against them on account of obligations contracted 
before the period of their legation, remitted to their domestic 
tribunal (revocandi domum), on the ground that. the business 
of their legation might be otherwise delayed or impeded (f ). 

But this privilege was not extended to obligations con- 
tracted “ legationis tempore,” on the ground that a facility 
would otherwise be given them of fraudulently possessing 
themselves of the property of other persons, 

By the Roman Law a person might “domum revocare” 
(d) Bynk, c. vi. 

{e) Queen Uhizaheth’s council were wiser than her lawyers, as Wiegue= 
# observes: “ Et de fnit” (he adds) “#1 y a lien de douter s’ils ne 
s‘étoient point trompés en ce qu'ils répondent sur le premier article: et ai 
les Lois romaines, suv lesyuelles ils se fondent, ne doivent pas estre appli- 
quées & ces ambassadeurs, que les villes mimicipales, ou les colonies 
romaines, envoyaient au Sénat on a l'Wmperewr."—L' Ambassadeur et aes 


Fonetions, |. i. ec, xxvii. ; et vide post. 
(f) Bynk, ubi sup. 
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actions brought against him at Rome for obligations con- 
tracted not at his own home, but “ intra provinciam ; ” but if, 
being himself the plaintiff, he remitted the cause home, he 
was compelled in his turn to defend himself there against all 
actions that might be brought against him. 

The Roman Law, however, would not allow the legate 
to bring such actions, because he could not in his turn,.on 
account of the avocations of his legation, be subject to actions 
at the suit of others. During the time of his legation, therefore, 
he could neither be plaintiff, nor agent for another in a civil 
action —arule which Bynkershock is strongly of opinion ought 
to be adopted by International Law with respect to ambas- 
sadors. It is manifestly unjust, he thinks, that an ambas- 
sador should be, as by International Law he is, permitted 
to bring an action, and not be amenable to one brought against 
himself (g). Upon the same ground, viz. “ ne ab officio sus- 
“ cepto legationis avocetur,” noaction in rem could be brought 
against a legate, respecting any possession acquired by him 
previously to his legation. 

The Roman Law therefore, relating to legates, bore some 
resemblance to, and was not without its effect upon, Inter- 
national Law respecting ambassadors; though the circum- 
stances of the legate being the subject: of the Prince to whom 
he was sent, and of his being the deputy from a portion of 
the same kingdom, materially affected the introduction of 
the principles of the former into the latter law. “ Inter 
“ utrosque ” (Bynkershock says)“ fuit afiqua similitudo, et 
“inde quod de illis predicatur, sepe et de his pradicari 
* poterat, at non semper ct ubique ” (/). 

CXLIX. The Christian Church appears to have afforded 
the earliest instance of resident ambassadors (¢), as she pro- 
bably did of representative assemblies. 





(g) Vide post, p. 214. Courts of justice bave held that a Plaintiff 
Ambassador is liable to counter-demands in a conrt of justice, and that 
a prior assault by a Foreign Minister will excuse a battery committed on 
him in self-defence. 

(h) Bynk. c. vi. @) Heffter, s. 199. 
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We read in the Novells of Justinian of apocrisarié ( Ds 
sometimes also called responsales, who seem to have dis+ 
charged the functions of resident ambassadors for the affairs 
of the Church at the court (in comitatu seu Principis curia) 
at Constantinople. 

The right of sending these officcrs appears, strictly speak- 
ing, to have been a privilege of the Patriarchs only, though 
o¢casionally exercised by the Archbishop of Ravenna and 
other Metropolitans. Afterwards, the Apocrisarius or Re- 
sponsalis was chiefly employed by the Pope at the court of 
the Emperor. 

The Canon Law makes specific mention of the “ legatorum 
“non violandorum religio,” in its enumeration of the subjects 
about which the jus yentium was universally admitted to be 
conversant (4). 

The Church, however, was not always able to enforce the 
observance of this important part of International Law. Aud 





(7) “ Apoerisarius, ambasciatore 0 procuratore, droxpurdpws, legatus 
alicujus vel prozurator qui pro co respondet, ab droxpivouat, respondeo,” 
—Foreellini, Levicon. 

Apocrisarius, Dw Cange,—a very full and careful account. 

“ Responsadis, nuntius: interdum et Apocrisarins et qui Responsa seu 
negotia Keclesiastica peragebat. Theodorus Responsalis venerabilis Ecclesia 
Carthaginis, in Constit, Justiniani de Africana Ecclesia,” &e—Du Cange 
v, Responsalis, i. 

See Nov. 6.c. ii, “Ne Episcopus ultra annum extra Ecclesiam suam 
degat, Kt illud,” &c. “ Propterea sancinms si quando propter eecle- 
siasticam occasionsm inciderit necessitas, hanc aut per eos qui res agunt 
sacrarum ecclesiarum (quos apocrisarios vocant) aut per aliquos clericos 
hue destinatos aut ceconomos suos, notam imperio facere, aut nostris 
administratoribus ut impetraut quod competens est,” &e. Inc. iii. of the 
same work, “Ne Episcopi ad comitatum Priucipis accedant absque sys~ 
taticis literis,” the bishops are ordered, “ aut per eos qui vocantur Refe- 
rendarii sanctissimee majoris Heclesiv (é.e. Constantinople), aut per reli- 
giosos Apocrisarios cujusyue dicscessos sanctissimorum Patriarcharum 
suggerere si Imperio,” Ke. 

See also Nov. 123, ¢. xxv. “ De Apocrisariis:” ¢. xxvi., “Ne Episeopi 
legationis tempore conveniantur.” 

(k) G.ix! Dist. 1. “Sus Gontium est sediam oecupatio, wiificatio, 
munitio, bella, captivitates, servitutes, postliminia, fee. lera, paces, indusiw, 
legatorum non violandorum religio—hoe inde jus zeutium appellatay, quia 
eo omues tere gentes uluntur.” 











198. INTERNATIONAL LAW. 


among the many deeds of lawlessness (/) which disfigure the 
period usually designated as the Middle Ages, are to be 
found some (m), though not many, violations of the sacredness 
of the ambassadorial person. 

To these violations the Papal claim of universal dominion 
and the true spirit of chivalry were alike opposed. The 
Emperor Frederic L secured the safety of the Papal legates 
who had misconducted themselves towards him. The op- 
pressive tax upon foreigners, the drvit d’aubaine, was, even 
in France, where it long maintained its footing, remitted in 
favour of the foreign ambassador, The Crusaders scrupu- 
lously respected the character of the ambassador, even in 
their infidel foe. 

CL. The infidel was taught by his Koran the sacredness 
of embassies, though he sometimes interpreted the injunc- 
tion as being applicable only to Mahometan nations (x), and 
the Turk fora long time persistedin considering the European 
ambassador as a tolerated spy in time of peace, and a hostage 
to be imprisoned at the breaking out of war. 

CLI. Lastly, it should be observed, that even during the 
ages of violence and lawlessness in Europe, it was the prin- 
ciple of the Roman Law, which afterwards took deep root 
in Christendom, that an injury done to an ambassador should 
be treated by the Sovereign of the wrongdoer as a crime 
against the State. 





(2) Ward, 1. 280-8, 

(m) Piitter, Beitriiye zur Vilkerrechts- Geschichte, 169-173. 

Miruss, s, 838, 

After all that has been said on this subject, many of the examples 
cited resolye themselves into caves where safe conduct in time of war had 
not been granted, and where the ambassador was seized in his passage 
through a third country, The passage cited hy Ward from Joinyille’s Lite 
of St. Louis, p. 67, certainly speaks of it being, in the 13th century, the 
received custom in Christendom as well as heathendom, when war broke 
out between princes, to detain as a prisoner and slave the ambassador of 
a prince who happened to die. ut this ix stated parenthotically, with 
respect to Christendom, in the account of the Patriarch of Jerusalem being 
made captive to the Emirs of Hgypt, and cannot be taken to be true as a 
general proposition with respect to the usage of Christian princes. 

(n) Miruss, s. 333. 
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CHAPTER VI. 
EMBASSY—EXTENT OF INVIOLABILITY (a). 


CLI. Ir is not probable that it will ever be necessary to 
draw the line of demareation in practice between the Rights 
of Inviolability, founded upon the Law of Nature (jus 
gentium primevum), and the Privileges of Exterritoriality, 
founded upon usage and implied consent (jus gentium secun- 
darium), and in most Treatises they are treated of together 
and with little if any distinction (0). 

CLIIL Nevertheless, if concerns the interests of Inter- 
national Jurisprudence, considered as a science, and it may 
possibly be necessary in practice to establish this distinetion, 
What then are the limits within which this strict Right of 
Inviolability is circumscribed ? 

1. To what class of diplomatic agents ? 

2. To what persons other than the diplomatic agents 
themselves ? 

3. To what subject-matter does it extend ? 

4, At what period of time does it begin ? 

5. Over what period is it extended ? 

6. Is it affected by the breaking out of war between the 
country which sends and that whieh reccives the ambas- 
sador ? 

These are questions which require as precise a solution as 
the nature of the subject will admit. 





(a) Hépéys od eqpy Spotos Eoer ar AaxeSarpoviowst’ xeivous ev yp ovyyxéar 
ra ravrev dvOparev vépipa, dmoxrewdrtas Kypvas, abros S€ ratra ob 
nonoew.—Herad. vii, 136, 

(b) Mirus 341, is very able and learned upon the point. 





33; 
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First,—The Right of Inviolability extends to all classes 
of public ministers who duly represent their Sovereign or 
their State. This may be now considered as an axiom of 
International Law (e). 

Secondly,—The Right attaches to all those who really 
and properly belong to the household of the ambassador— 
those who, to use the ordinary description, accompany him 
as members of his family or of his suite (d). 

Such appears to be the best opinion upon this point, 
though, as will be seen hereafter, it has been a matter of 
controversy whether this right attaches, under all cireum- 
stances in an equal degree, to the suite as to the ambassador 
himself’ (e). 

Thirdly,—The Right applies to whatever is necessary for 
the discharge of ambassadorial functions (J), “ nam omnis 
* coactio” (Grotius says) “ abesse a legato debet, tam quie res 
ei necessarias, quam que personam tangit, quo plena ei 
“sit securitas” (y). It seems to follow, therefore, that he 
is entitled, among other immunities, to an exemption from 
all criminal proceedings, and to freedom from arrest in all 
civil suits. 

The private effects, and, above all, the papers and corre- 
spondence (A) of the ambassador are inviolable. 

The questions as to members of his suite who are subjects 








(c) Vide post, e. viii. (d) Vide post, c. viii. 

(e) Vide post, p. 213, and note (m), Da Sa’s case. 

(f) Kliber, 5. 203,“ Sie erstreckt sich auf alles, was als Bedingung 
der gesandtschattlichen Wirksamkeit zu betraclten ist: ganz vorziiglich 
auf Verrichtuny der gesandtschaftlichen Geschiifte.” 

Mirus, 8. 335, 

(g) Grotius, 1. ii. c. xviii. six, ‘The Edict of the States General in 
1679, which is discussed by Bynkershoek in his ninth chapter (De F. L.), 
is to the same effect. 

{A) “On regarde donc Youverture des lettres en temps de paix, de 
quelque maniéve qu'elle s‘exécute, comme une violation du droit des gens ; 
mais la plus odieuse et la plus iomteuse contravention & la fot publique, 
vest qwun gouvernement souflie Ini-meéme in tel abus dans ces buveaux 
de poste qui ont regu Tes lettres avee la taxe sous le sceat du secret,"— 
De Garden, Traité complet de lu Diplomatie, vol. ii. p. 86, &e. 
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of the State to which he is sent, and the franchise of his 
hotel, are reserved for future consideration. 

(t) Fourthly,—The Rizht attaches from the moment that 
he has set his foot in the country to which he is sent, if pre- 
vious notice of his mission has been imparted to it, or, in any 
case, as soon as he has made his public character known by 
the production either of his passport or his credentials. 

Fifthly,—The Right extends, at least so far as the State 
to which he is accredited is concerned, over the time occu- 
pied by the ambassador in his arrival, his sojourn, and his 
departure. 2 

(J) Lastly,--The Right is not affected by the breaking 
out of war between his own country and that to which he is 
sent. The Porte, indecd, used, under pretence of securing 
the European ambassador from the effects of popular violence, 
but in reality in order to retain him as a hostage, to order 
his incarceration in the prison of the Seven Towers. 








() Grot.1. ii, e. xviii. s. vi: “Ceeterum admissa legatio etiam apud 
tanto hostes, mayis apud inimicos presidium habet juris gentium.” 

Vattel, 1, iv. e. vii. 8. 83: 6 Quoique le cavactdre du ministre ne se- 
développe dans toute sou stendue, et ne lui assure ainsi la jouissance de 
tous ses droits, que dans le moment ot il est reconnu et admis par le 
souverain & qui i] remet ses lettres de créance, des quil est entré dans le 
pays ott il est envoyé, et quwil se fait connaitre, il est sous la protection du 
Groit des gens : autvement sa venue ne serait pas sire,” 

Martens, |. vii. c. v. s. 214. 

De Garden, Traité complet de la Diplomatie, vol. ii. p, 142, 

- Merlin, v. iii, 

Miruss, s, 335. 

Heffter, ss. 204, 210. (j) Khiber, s. 208, 

Bynk, De F. Lc. ix. Mirus, s, 336, 
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CHAPTER VII. 


EMBASSY—INVIOLABILITY—CRIMINAL LAW. 


CLIV. We have now to consider the very grave and 
difficult question, whether the inviolability of the ambassador 
shields him from responsibility to the eriminal law of the 
State to which he is delezated—may he, with impunity, 
conspire against the Sovereign (crime @Etat), or commit 
outrage on the lives and properties of the subject (déit 
privé)? 

CLV. With respect to criminal offences against the 
Private Laie, these may be of two classes : (1) against the 
property, (2) or the life of individuals. With respect to the 
former, the reason of the thing and the nature of the ambas- 

. sador’s function unquestionably demand his exemption from 
the criminal tribunals of the country. 

The Sovercien may according to the gravity of the offence, 
signify, in various ways, his displeasure, or demand his re-~ 
call; but he can neither de punished nor arrested (a). 

In 1763, the Ambassador of Holland at the Court of the 
Landgrave of Hesse-Cassel was accused of mal-adm inistra- 
tion of a testamentary trust. The Government of Cassel 
called upon him to render an account, which he refused to 
do, whereupon he was arrested with a view to obtain from 
him the necessary documents connected with the trust. But 
the Landgrave was obliged to send a special embassy to 
Holland, to make apology and reparation for this infraction 
of International Law (4). 








{a) De Garden, vol. ii, p. 149, 
(b) Ibid, pp. 149, 150, 
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CLVI. With respect to graver offences against the Cri- 
minal Law, such as murder, the question is more difficult ; 
but the true proposition of International Law upon this 
subject is as laid down by Grotius, namely, that the guilty 
person cannot be tried by the foreign tribunals (c). This 
doctrine is also supported by Wicquefort (@), Zouch (e), 
Bynkershoek ( f), and Vattel (7). 

Great authorities in the English law, Coke (h), Comyns 
(i), Hale (j), Foster (4), held a contrary doctrine ; but 
Blackstone (/) correctly states that, whatever may have 
formerly been the opinion, this country follows, as others do, 
the opinion of Grotius. 

CLVII. With respect to crimes against the majesty of 
the State, such as conspiracies against the Government or the 
Sovereign thereof, it appears to be now the clear law that 
no judicial process in the State against which the offence 
has been committed can be put in motion against the 
Representative of a foreign Sovereign. 

CLVIII. Such appears to be the best and most generally 
received opinion. ‘here are not, however, wanting writers 
who draw a distinction between the commission of mala pro- 
hibita and mala in se, and between privata and publica de- 
licta, But the reasons of exemption apply to both cases; 
namely, first, because the nature of the ambassador’s func- 
tions demands the most absolute freedom in every case that 
may arise, “securitas legatorum utilitati 1 que ex peona est 








(c) Grof. 1, ii, c. xvili, 4, 5. 

Ward, vol. ii. pp. 515- 16, 

(a) * W iequefort ~ (Mr. Ward truly observes) “ composed his Treatise 
ou Ambassadors to establish this proposition, he being at the time under- 
going punishment from Holland, while minister of Liineburg at the 
Hague, for betraying the secrets of Holland, in whose service he also 
was.” 

(e) Solut. Quest. De Ley. del Jud. Comp, 

(f) De Foro Leg. c. V7, 18, 1. (9) La ii ss. 94,95, 96. 

(A) Ath"Inst, 153, () Diy, art. Ambassador, 

(jf) Pleas of the Crown, i. 99, 

(k) Crown Law, 188. Vide ante, vol. i. p. 21. 

@) Conmeat. 





3, Bod. 
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“ preponderat ” (2). Secondly, because the ambassador 
represents the person of another, and is recognised in that 
capacity by the tacit compact by which he is admitted into 
the country (7); it has been nobly said: “ils sont la parole 
“du Prince qui les enyoie, et cette parole doit étre 
« libre” (0). 

It is not meant, however, to convey the impression, either 
that the ambassador is to escape without punishment, or that 
the State in which he is discharging his functions is power- 
less to resist his open violence (p), ov to stay his secret 
machinations against her public safety (¢), or to redress the 
rights of a subject whom he may have criminally injured (7). 

It is the duty and the right of the injured State, under 
these circumstances, to oppose force to force, and in the 
event of secret machinations, to secure the person of the 
ambassador and remove him from her borders, and in the 
case of the privatum delictum, to insist upon his being tried 
by the tribunals, or the proper authorities, of his own 
country (s). 





(m) Grot. 1, ii. e. xviii. 4. 

(n) Ward, vol, ii. p, 516. 

Grot, 1. ji. ec, xvili. 4, 5. 

Huberus, De J, C.1, iii. e. 12, 22, 24. y 

(0) Montesquieu, Del Expr, des Lois, Pt. LL 1, xxvi. ce. 21. 

(p) “ Quod si vim armatam intentet legatus, sane occidi poterit, non 
per modiun pene sed per modum raturalis defensionis.,"—Grot. 1. ii. e 
xviii. 4, 7. 

(q) “ Pour ce qui est des crimes d'Efat les mesures les plus sévéres & 
Végard d'un envoys, soit quil ait agi d'aprés les instructions de sa cour 
ou spontanément ; & la yérité, il u’est pas peraiis, dans ce cas méme, 
de lui faire subir une peine corporolle, mais le droit de le faire arréter 
et transporter, sous escorte, hors des frontiéres, est reclamé sans opposi- 
tion par toutes les puissances.”—De Garden, Tr, de Dipl. vol. ii, pp. 150-1. 

(r) “Si le délit a causé un scandale public, le Prince porte ses plaintes 
au souverain du ministre, demands méme le rappel ou la punition du 
coupable, et il y a dex exemples, qu‘en pareiile circonstance, on a interdit 
& lenvoyé de paraitre & la cour, Si le fait est avéré, on ne saurait refuser 
son rappel ou sa punition.”—Jb. 150, 

(8) Kiiiber, 8, 211. 

Stephens! (Blackstone's) Comm, ii. p. 498 (ed. 1858). 
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CLIX. One of the questions put to the civilians in the 
case of the ambassador to Mary Queen of Scots, which has 
been already refcrred to (¢), was : 

«“ Whether, if an ambassador be confederate, or aider, or 
“ comforter of any traitor, knowing his treason toward that 
« Prince towards whom and in whose realm he pretendeth 
to be ambassador, he is not punishable by the Prince in 
« whose realm and against whom such treason is committed 
“ or confederacy for treason conspired;” and to this they 
answered, “ We do think that an ambassador aiding and 
“ comforting any traitor in his treason toward the Prince 
“ with whom he pretendeth to be ambassador in his realm, 
“knowing the same treason, is punishable by the same 
“ Prince against whom such treason is committed.” 

The opinion of the five civilians at fiist was considered as 
decisive against the Bishop, but he replied with firmness that 
he had entered England under a safe conduct, and with the 
full privileges of an ambassador. Lord Burleigh said that 
no privilege could protect an ambassador offending against 
the public majesty of the Prince in whose court he was 
resident, and that such conduct rendered him liable to 
a penal action. But the Bishop still insisted upon the 
privileges of an ambassador, and observed, with equal 
courage and truth, that they had never been violated vid 
juris sed vid faeti, never by vegular form of -trial, but by 
violence. 

He was detained for some time in prison, and then 
banished from the country, but the Duke of Norfolk and 
other conspirators were put to death. 

This case has formed the text of all future discussions 
upon the subject of the inviolability of ambassadors, The 
opinion of Elizabeth’s civilians has been deservedly and . 
generally rejected, by the authority of the best writers, as 
well as by the practice of the most civilised States (x). 








(t} Vide ante, p. 196, 
(u) Bynk, De Foro Leg. ¢. vi. 
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Case of Mendoza, the Spanish Ambassador (x). 


CLX. We now proceed to consider the leading cases in 
which the doctrine of ambassadorial inviolability has been 
brought under discussion. In the year 1584, not long after 
the opinions delivered in the Bishop of Ross’s case, Mendoza, 
the Spanish Ambassador in England, having conspired to 
introduce foreign troops and dethrone the Queen (y), it was 
a matter of difftculty how he should be punished. The 
Government, however, took the opinions of the celebrated 
Albericus Gentilis, then in England, and of Hottoman in 
France, who both asserted that an ambassador, though a 
conspirator, could not be put to death, but should be referred 
to his principal for punishment ; or (according to Hottoman) 
sent away by force out of the country (z). In consequence 
of this, Mendoza was simply ordered to depart the realm, 
and a commissioner scent to Spain to prefer a complaint 
against him (a). 


Case of L’ Aubespine, French Ambassador. 


CLXI. Three years afterwards there was a conspiracy 
not only to dethrone the Queen, but to put her to death. 
The circumstances were thesc:—L’Aubespine, the French 
Ambassador, endeavoured to procure the assassination of 
Elizabeth. For this purpose he tampered, both by himself 
and Seerctary, with Wiliam Stafford, x man about the Court. 
Stafford refused to be concerned in it himself, but recom- 
mended Moody, a noted ruftian, then in Newgate, to be the 
instrument. With this man conferences were held by Trappy 
and Cordalion, both of them secretaries to L’Aubespine, 
Stafford revealed the plot. Trappy was arrested, and both 





(0) The following eases ave extracted frum Ar, Ward's Law of Nationa, 
vol, ii, aud the Causes eéléb. by De Martens. 


(y} Camden, 296, (=) Zouch. Solut. Quest. 180, 
(a) Camden, ubi sup. 
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he and Stafford confessed the whole before the Council. 
The ambassador was sent for, but said “ he would not hear 
“ any accusation to the prejudice of the privileges of ambas- 
“ sadors.” When Stafford was brought in, however, he 
assented to his knowledge of the matter, but said it was 
first propounded by him. Stafford, on the contrary, pro- 
tested on his salvation that the first he knew of it was from 
the ambassador. Lord Burleigh then reproached him with 
the design, yet never thought of trying him, All that we 
can find is, that he bade him beware how he committed 
treason any more: that the Queen would not, by punishing 
a bad ambassador, prejudice the good: and that he was not 
acquitted from the guilt of the offence, though he escaped 
the punishment (0). 


Case of one of the Retinue of the Duc de Sully, French 
Ambassador, 


CLXII. In 1603, the Due de Sully, then ‘Marquis de 
Rosny, being ambassador at London, one of his retinue - 
quarrelled at a brothel with some English, one of whom he 
killed. The populace rose, but were quieted by the Lord 
Mayor, who demanded justice. Justice, however, was not 
done by the magistrate, but by Su//y himself, who assembled 
a council of Frenchmen, condemned the man to death, and 
not till then delivered him to the civil power. dames I. 
pardoned him, but no attempt was made to ¢ry him by the 
English laws, and Sully delivered him up solely for execu- 
tion (¢). 








(b) Camden, ad an, 1587, 

(¢) Mém, de Suil. t. ii, pp. 191, 192, Another and a very curious 
question aidse out of this case; the French contending that, although 
James might remit the execution of ihe man in Eugland, yet, being a 
Frevchman, and judged hy bis own tribunal, he could not grant him a 
pardon, 
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Case of Inoyosa and Colonna, Spanish Ambassadors. 


CLXIII. In the reign of King James I. of England, the 
Spanish Ambassadors, anus and Colonna, endeavoured to 
breed a disturbance in the country, by informing the King 
that the Duke of Buckingham meant to imprison him by 
means of the Parliament, and to transfer the regal authority 
to the Prince of Wales. Both the Court and the Parlia- 
ment deemed this a scandalous libel, but knew not how to 
proceed with the ambassadors, Sir Robert Cotton, who was 
consulted, wrote a tract called “ A. Relation of the Pro- 
“ ceedings against Ambassadors who had miscarried them- 
« selves,” in which he asscrts, ‘ that an ambassador repre- 
‘ senting the person of a Sovereign Prince, he is by the Law 
« of Nations exempt from Regale. Tryale; that all actions of 
“one so qualified are made the act of his master, until he 
“ disavow them; and that the injuries of one absolute 
“Prince to another is factum hostilitutis, not treason, so 
“ much doth public conveniency prevail against a particular 
“ mischief.” He then states various examples of ambas- 
sadors who have had violence put upon them by way of 
prevention, rather than penishment; none of them amounting 
even to a design to try them; andthen recommends that some 
of the chief secretaries should wait upon the Ambassador of’ 

Spain, and, by way of advice, desire him to keep his house, 
for fear of the people ; that the Prince of Wales and Duke of 
Buckingham should complain of the calumny in Parliament ; 
that both Houses should, in consequence, wait upon the am- 
bassador, to request to know the authors of it, in order to try 
them Jegally in Parliament; that if he refused, he should then 
_be confined to his house and a formal complaint sent against 
him to the King of Spain, requiring such justice to be done 
upon him as by the leagues of amity and the Law of Nations 
is usual. Ifthe King refused, it would then be “ Transactio 
“Criminis upon himself, and an absolution of all amity 
* amounting to no less than war denounced” (¢). This was 





(a) Cotton's Remains, 
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the opinion of the English Court, complaint was made to the 
King of Spain, and the ambassador allowed to depart, but 
without the usual presents (e). : : 


Case of M. de Bass, Minister from France to Cromwell. 


CLXIV. In 1654, M. De Bass, Minister from France to 
Cromwell, was accused of a conspiracy against his life. The 
Council endeavoured to make him undergo examination, but 
he refused, saying, that although he would communicate 
with Cromwell personally, and prove to him that he was not 
privy to the design, yet he would not submit .to interroga- 
tories before a judge; for, being a public minister, he would 
by so doing offend against the dignity of his master, to whom 

‘alone he was accountable for his actions. The Council con- 
tented themselves with ordering him to depart the country 
in four-and-twenty hours (f). 


Case of the Ambassador of England at Constantinople. 


CLXV. In 1646, the Ambassador of England at Con- 
stantinople was summoned by the merchants before the 
Divan to answer some complaints. The ambassador repre- 
senting his privilege, the Grand Vizier said, “ he was aware 
“ that it was a thing unheard of to summon an ambassador 
© before the Divan, which would destroy the rights of ambas- 


“ sadors and the Law of Nations.” tis true, he was after- ; 


wards arrested and sent home, but that, being solcly owing 
to the revolution in England, and thear rival of a new 
minister, does not affect the question (9). 








(e) Wiequefort, i. 898. 

(f) Thurloe’s State Papers, vol. ii. pp. 351, 437, 

Wicquefort, i, 896. Y Wicquefort, i. 398. 
VOL. II. P 
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Case of Gyllenburg, the Swedish Ambassador. 


CLXVI. On January 29, 1717, the Government of 
England having certain information of a conspiracy to in- 
vade the country and dethrone the King, contrived by 
Gyllenburg (h), the Ambassador of Sweden, at that time at 
peace with Great Britain, they ordered the arrest of that 
minister, which was accordingly effected. General Wade 
and Colonel Blakeney, to whom the charge was intrusted, 
found him making up despatches, which they told him they 
had orders to seize; and they even insisted upon searching 
his cabinet, which, upon the refusal of his wife to deliver the 
keys, they actually broke open. Gyllenburg complained of 
these proceedings, as a direct breach of the Law of Nations, 
and some of the foreign Ministers at the Court of London 
expressed themselves to the same effect, upon which the 
Secretaries.of State, Methuen and Stanhope, wrote circular 
letters to them, to assign. reasons for the arrest, which satis- 
fied them ll except Afontleone, the Spanish Ambassador, 
who, in his answer, observed, that he was sorry no other way 
could be fallen upon for preserving the peace of the king- 
dom than that of the arrest of a public Minister and the 
seizure ofhis papers, which are the repositories of his secrets, 
two facts which scemed sensibly to wound the Law of 
‘Nations (7). 

This proceeding was, however, clearly justifiable as a 
measure of self-defence.- 


Case of the Earl of Holdernesse. 


CLUXVIT. In 1744, the Earl of Holdernesse was sent from 
England as Ambassador to Venice. Passing through the 





(A) See a full report of this case in Martens, C. C. i. 75, under the 
title, “ Arrestation du Baron de Gértz, ministre de Charles XII, Roi de 
Snéde, sur la réquisition de l'Angleterre, en 1717.” 

Q) Tindal (Contin. of Rapin), b. 28. The proceedings against Gyllen- 
burg are quoted by Bynkershoek to prove his opinion.—_De For. Leg. c. 
xviii, 
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States of the Emperor of Austria, he was arrested, with his 
servants, by the Austrian officer in command, on the ground 
that England, though not at war with Austria, was anally of 
her enemies, and that orders had been received to allow no 
Englishman to pass through that territory. The Earlat last 
obtained a passport, after signing an undertaking that he 
would submit himself to the Austrian authority if he should 
be declared a prisoner of war. 

This proceeding was a flagrant violation of ambassadorial 
rights, and was so considered by Austria, who compelled the 
officer in command to offer an apology in person to the 
ambassador (/). : 


Case of M. Van Hoey. 


CLXVIII. After the battle of Culloden, in 1746, the 
King of France, fearing that the Pretender would be taken 
and treated as a rebel, persuaded. M. Van Hoey, the Dutch 
Ambassador at his Court (through whose agency certain 
transactions from time to time had been earried on between 
the belligerent Courts of London-and Versailles), to write 
to the English Secretary of State for Foreign Affairs a 
letter, entreating that the life of the Pretender might be ~ 
saved. This interference was greatly resented by England, - 
and the English Ambassador in Holland obtained, in answer 
to his remonstrances, a severe letter of reproof from the 
Dutch authorities to M. Van Hoey, who wrote in conse- 
quence an apology to the English Minister (A). - 


Case of Da Sa. * 


CLXIX. In 1653, Don Pantaleon Sa, brother to the Por- 
tuguese Ambassador in England, quarrelled with an English- 
man, Colonel G erhard, about some matter in the New 





(9) De Martens, C. C. ii, App. 479.—Le Mercure, Hist. de 1744, 
(k) De Martens, C. €.i. 811, 


P2 
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Exchange ; a scuffle ensued, in which Gerhard was severely 
wounded. The quarrel was renewed the next day, at the 
same place; but this time Sa came with fifty followers, all 
armed to the teeth, with the deliberate intention of destroy- 
ing his adversary. The result was, that many English 
were wounded, and one person (a Mr. Greenaway), acci- 
dentally present, killed; that the Guards were called in, 
and fired upon by the Portuguesc, several of whom they 
took to prison; the rest, with Sa, took refuge in the hotel 
of the Portuguese Ambassador. The ambassador was 
afterwards required to deliver up others of the delinquents, 
which he complied with, and his brother was among them. 
He interceded for his brother ; but Cromwell resolved, if he 
could, to try him by the law of the land. He, therefore, con- 
sulted the most eminent of the professors of the Civil Law 
to. settle how such a barbarous murder might be punished. 
But these disagreeing among themselves, he left the decision 
of the affair to a Court of Delegates, consisting of the Chief 
Justice and two other’ Judges, three Noblemen, and three 
Doctors of the Civil Law. Before these Sa was examined. 
At first he was supposed to be a colleague in the embassy, 
and he vaunted himself that he was the King’s Ambassador, 
“ and subject to the jurisdiction of no one else.” He was 
made, however, to produce his credentials, by which all that 
could be proved was that the King indended ina little time 
to recall his brother, and to give him a commission to 
manage his affairs in England. This being judged insuf- 
ficient to prove him an ambassador, he was, without any 
further regard to the privilege of that character, ordered, as 
well as all the rest, to plead to the indictment. 

Such is the accurate statement of the affair till it came to 
a jury, as it appears from the account of Zouch, a civilian 
of eminence and himself a delegate in the cause (/). 





(0) Vide Zouch, Solut, Questionis, de Ley. deling. Jud. Compet. in pref. 
Sa was tried by a jury under a Commission of Oyer and Terminer.— 
Lule, Tleas of the Crown, i. 99, 
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It is evident, from this account of the matter, and one of 
more authority can hardly be met with, that had Sa been 
actually ambassador, instead of forming part of the suite, the 
proceedings against him would have been the same with 
those in the cases cited above. All, therefore, that can 
fairly be drawn from this precedent, as to the decision of the 
then existing law of England, is that the suite of an am- 
bassador, if they committed murder, were liable to be tried 
for it by the Courts of the country. Zouch asserts ex- 
pressly, that his own opinion upon the main question agreed 
with that of Grotius and the best authors, as to the exemp- 
tion of ambassadors themselves; and it should appear from 
his Solutio Questionis, that if Sa could have proved that he 
was an actual ambassador, his plea before the delegates 
would have been allowed (2). 


Conspiracy of Cellamare. 


CLXX. The cases which have been hitherto cited have 
been those in which the representative of England has been 
a party. They happen to be also among the most impor- 
tant cases on this subject of which there is any record. ° 

There are, however, others in which England was not 
concerned, and which are of importance for the principle 
involved in them. Such was the celebrated case of the 
Conspiracy of the Prince of Cellamare, at the Court of 
France, in 1718. 

The Prince was an ambassador sent to the Court of 
France from the Court of Spain, by the Cardinal Alberoni, 





(m) Wards Law of Nations, vol. ii. p. 587, who takes his account 
from Lord Somers’ Tracts, 10, 66, et inf. 

Mr. Ward remarks that Zouch, in the course of his work, also examines 
the Bishop of Ross’s case, and the opinions of the English Civilians upon 
it, so often cited, and blames those opinions in the most unequivocal 
terms, It is true, it ought to be observed, that he differs from Grotius 
in his opinion on the immunity of the suite. 

See, also, De Réal, Science du Gouv., i. t. v., and De Martens, C. C. ii, 
490, 
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at that time Prime Minister of the latter country. The 
Prince, under the direction of Alberoni, organised a con- 
spiracy against the existing Government of France; and 
the fact having been ascertained by that Government, they 
gave orders for searching the papers of the ambassador in 
his presence and at his hotel. Certain of these papers they 
placed under the joint seal of the King of France and of the 
ambassador. They afterwards selected those which related 
to the conspiracy, some of which they published in justifi- 
cation of their conduct. None of the ambassadors from the 
other Courts, then resident at Paris, complained of this act 
as an infringement of the privileges of their order, though a 
protest from this body has always been usual when any 
injury has been done to any member of it resident at the 
same Court. 

The Prince was placed under custody until intelligence 
was received of the safe arrival of the French Ambassador 
from Madrid, whom <Alberoni had intended to detain. 
When this intelligence arrived, the Prince was conducted, 
under military escort, to the frontier. 

The next year war was declared between the two coun- 
tries(z). 

CLXXI. It has been held by high judicial authority, 
that if a forcign Minister commit an assault, he is so far 
deprived of his privilege that battery committed on him by 
way of self-defence is legal, though even such conduct on 
the part of a foreign Minister will not justify an arrest on 
process (0). 

It is elear that courts of justice cannot inquire whether a 
person recognised by the Government ag a foreign Minister 
was duly appointed as such or not. The recognition of 
the Government is conclusive upon the judicial tribunal (p). 





(nv) De Martens, C. C.i. 139. 

(0) United States v. Little, 2 Washington (American) C. C. 205. United 
States v. Ortega, 4 ib, 531, United States y. Benner, 1 Baldwin Rep. 
(Amer.) 240, 

(nw) Unated States v. Orteya, 4 Washington (Amer.) C. €. 531. Tore 
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Courts of Jaw have considered that the reasons which 
necessitate the inviolability of the person of the foreign 
minister apply to those of his train or suite, and therefore, 
that an assault upon, and that threats used towards, a Secre- 
tary of Legation are punishable as a criminal violation of 
Tuternational Law (¢). 

CLXXII. Hitherto the Rights of Inviolability accru- 
ing to the ambassador in the State to which he is accredited 
have been considered, but it must frequently happen that 
on his way to this state he is obliged to pass through the 
territory of a third State; and the question arises as to 
whether he is equally protected and inviolable in this 
territory (7). 

Tt is clear that the third State may refuse to allow an 
ambassador a passage through her territory for the same 

_ reasons that a State may refuse to receive him. 

During the Middle Ages no doubt seems to have been 
entertained as to the strict legality of seizing the Sovereign 
or his representative, passing without safe conduct, pre- 
viously granted, through such dominions, In all the com- 
plaints made during the cruel captivity of Richard I. in 
Austria, by that monarch himself, by the Pope, and by 
other mediators, it does not appear that it was ever urged 
that the Duke of Austria had violated the jus gentium, 
which, so far as embassies were concerned, was certainly well 
understood by the Canon Law, and must have been familiar 
to the Pope. 

As late as the year 1464, Louis XI. justified the arrest, 
in France, of the Ambassador from the Court of Brittany, 
as he was travelling to the Court of England, to which he 
was accredited, though at the time there was peace between 
Brittany and France. 

Later still, during the Thirty Years’ War, Richelieu ar- 





(gq) Respublica y. De Longchamps, 1 Dall. (Amer.) 117, Exparte 
Cabrera, 1 Washington (Amer.) C. C, 232, 
(r) Vide ante, p. 210, case of the Earl of Holdernesse. 
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rested, in France, the Elector Palatine, and subjected him 
to a very close imprisonment, assigning as a reason “ the 
“right which all nations had to arrest strangers who come 
“ into the country without a safe-conduct” (s). 

The ambassadors (¢) of Francis I., passing through Milan 
on their way to Venice and Constantinople, to which they 
were accredited, were seized and executed by the Governor 
of Milan, the officer of Charles V. They had of course no 
passport or safe-conduct; but there was a truce subsisting 
between France and Spain, 

Vattel condemns this atrocity, not merely as a wicked 
murder, which it unquestionably was, but as a scandalous 
breach of the International Law (contre la foi et le droit des 
gens) (u), and one which therefore called for the interference 
of all other States. 

CLXXITI. It may be doubted whether these murders 
were a violation of the jus legationis, though—regard being 
had to the fact that these ambassadors were travelling through 
a country with which their master had a éruce (x), which is, 
while it lasts, a peace—the doubt is not very reasonable ; but 
there can be no doubt that it was a shameful infringement of 
general International Law, the utmost rigour of which would 
only have authorised temporary incarceration upon strong 
suspicion, 

We pass by the horrible affair of Patkul, to be shunned as 
a crime, and not cited as an example (y). 





(s) In reality to prevent bis treating with the army of the deceased 
Duke of Saxo-Weimar (the leader of a sort of army of freebooters) for 
the possession of Alsatia. 

Ward, i, 275, n. 2, 2, 312, citing Bougeant, Hist. de la P. de Westp. 1. 
5, 8, 60. 

(t) TFiequefort, 1. 1, 8. 19, p. 433, 

Vattel, |. xiv. ¢, vii. s, 84. 

(uw) The distinction which Wicquefort would establish between the two 
is wholly inadmissible. What he should have said was, that the offence 
was not, under the circumstances, “contra jus legationis.” This point is 
well put in the Zraité complet de la Dipl. s, 213, 

(x) It is strange that Vattel omits this circumstance. 

(y) De Martens, Causes célébres, t. ii, App. 467, 
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In 1756, the English seized, in the Hanoverian territory, 
the French Ambassador accredited to Prussia, and con- 
veyed him to England. 

In 1793, the Austrians seized, on the Lake of Chiavenna, 
the French Plenipotentiaries accredited to Switzerland and 
Naples. 

CLXXIV, It has been deemed right to mention these 
instances of the practice of nations, but the sound rules which 
ought to govern this question appear to be :— 

1, That, in time of peace, the ambassador is of right invio- 
lable in his transit through a third country, but cannot claim 
the privileges of exterritoriality as a matter of tacit compact, 
though they would probably be accorded to him by the courts 
of all nations—and to ambassadors to a Congress they are 
accorded. The diplomatic agents of foreign Powers at Frank- 
fort-on-the-Maine were allowed the same privileges, on their 
transit, as the members of the German Confederation (z). 

2. That, in time of war, he cannot be secure from imprison- 
ment without a previously obtained permission to pass through 
the territory ; but that his life can in no case be taken, un- 
less, indeed, he actually exercises hostilities in the country 
through which he passes, 





(2) Grotivs says, 1. ii. c, xviii, 5,1: “Non pertinet ergo hee lex ad eos 
per quorum fines, non accepta venia, transeunt legati, nam siquidem ad 
hostes eorum eunt, aut ab hostibus veniunt, aut alioqui hostilia moliuntur, 
interfict etiam poterunt . . . multoque magis vinciri.” It is, however, 
impossible to defend the former proposition, and it is certainly not a prin- 
ciple of the existing International Law. 

Puattel, 1. iv. c. vii. s. 84: “Les autres, sur Jes terres de qui il passe, ne 
peuvent lui refuser les égards que mérite le ministre d’un souverain, et que 
les nations se doivent réciproquement; ils lui doivent surtout une entire 
sitreté,” 

Merlin, 1b. 3. iv. 8. v. art. 12, 

Wheaton, i, 269: “ Te ia entitled to respect and protection, though not 
invested with all the privileges and immunities which he enjoys within 
the dominions of the sovereign to whom he is sent.” 

Miruss, s. 365. 

Bynkershoek, De F. L. ¢, ix. 

Kliber, s. 176: “ Persinliche Sicherheit ist das mindeste worauf alsdann 
der Gesandte Anspruch zu machen hat,” 
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CLXXY. It is a melancholy reflection, that the opinion 
of Cicero should be in advance of modern and Christian civi- 
lisation on this point: ‘ Legatorum jus divino humanoque 
“ yallatum presidio, cujus tam sanctum et venerabile nomen 
« esse debet, ut non solum inter sociorum jura, sed etiam et 
“ hostium tela, incolume versatur” (a). 

The true International rule would be, that the ambassador 
should be allowed in all cases the jus transitus innoxii, This, 
though Bynkershoek (/) endeavours to misunderstand it, was 
clearly the law of Holland at the beginning of the eighteenth 
century. The Mexicans are said to have adopted a similar 
principle of law ; their practice was to mark out a certain 
route out of which it was not lawful for the hostile ambas- 
sador to deviate. 

Tt is well remarked by Zouch, that both the State which 
sends the ambassador, and that to which he is sent, are injured 
by harm or insult inflicted upon him by a third country (c). 








(a) In Verrem, iti, 

(b) De FL. Ct. Merlin, Ministre public, s, v. art. 12. 

Bynkershoek, indeed, admits it at first : “ Benigna ordinum erga legatos 
voluntas; vulgo alioquin dici solet, jus legationis non valere nisi inter 
utrumque principem, qui mittit legatos et ad quem missi sunt, ceeteros 
privatos esse,”—C, ix. 

(ce) De Judicio inter Gentes, p. 2, 3. 4,3. 18. 

Felix, Droit int. priv. p. 279, contains the enactments in various 
municipal codes respecting the treatment and protection of ambassadors, 
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CHAPTER VIII. 


EMBASSY—EXTERRITORIALITY—CIVIL JURISDICTION, 


CLXXVI. We have now to consider the exemption of the 
ambassador from the jurisdiction of the civil tribunals of the 
country to which he is accredited. With respect to this sub- 
ject the privileges of Exterritoriality have been established 
by the universal consent and custom of all civilised nations, 
in order to secure the sanctity of the ambassador: they have 
been thrown up from time to time, as outworks to the citadel, 

The presumption of law, both from the length of the usage 
andthe reason ofthe thing ( testuta etpresumptamensgentium), 
is so strong that, unless due notification of the intention to 
depart from the established custom had been given, the am- 
bassador would unquestionably be entitled to demand the 
enjoyment of the exterritorial privileges ordinarily incident 
to his station. 

Tf, in an evil hour, for its own welfare, such due notification 
had been given by any State, and nevertheless an ambassador, 
which is a most improbable hypothesis, had been accredited 
to it, he would not be entitled to claim, as matters stricti juris, 
those privileges the denial of which had formed the subject 
of the notification. 

CLXXVII. This proposition, however, must be qualified 
by two important reservations :— 

1, It is not competent to a State, by any notification, under 
the pretext of curtailing exterritorial privileges, to deprive an 
ambassador of those privileges, which are essential to secure 
performanee of his functions, such, for instance, as appertains 
to the inviolability of his person. 

2. A State so narrow-minded and ill-advised as to refuse 
the customary exterritorial privileges to the representative of 
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another State, must take care to act in this matter im- 
partially towards all nations. The nation unfavourably dis- 
tinguished from others by conduct involving a departure 
from long usage of the civilised world, would be entitled 
to consider such unfavourable distinction as a just cause of 
war. 

It is, indeed, not to be imagined for an instant that any 
other nation would accept this invidious distinction, She 
would know that, however nominally in her favour, it was 
really to her detriment, as a member of that community, a 
part of which cannot be injured without endangering the 
welfare of the whole. 

CUXXVIIT. Nevertheless, the exemption of the ambas- 
sador, his family, and his suite from the jurisdiction of the 
civil as well as the criminal tribunals of the country in which 
he was resident, is not absolutely necessary for the preserva- 
tion of the inviolability of the ambassador. “ Persona,” 
Bynkershoek truly remarks (a), “ quantumvis sancta, sola 
“in jus vocatione non violatur.” The Roman Law rightly 
defined violence, when it said, “ vis est et tune, quotiens quis, 
“id, quod deberi sibi putat, non per judicem reposcit” (2). 
The Priests, the Vestal Virgins, the Tribunes of the People, 
weresacred and inviolable ; but they were amenable to the civil 
courts of law, The Pontifex was exempt, but only while he 
was employed in the performance of his holy functions, The 
ambassador was not, by the reason of the thing (c), therefore 
exempt from the jurisdiction of the civil courts, which might 
be so exercised as not to infringe on his inviolability, 

CLXXIX. Whenit had become a custom of universal ob- 
servance among nations (placuisse gentibus ut communis mos) 
(d) that the ambassadorial representative should be considered 
« fictione quadam,” in the presence itself of the august Prin- 
cipal, the advance was not difficult to another usage, which, 


(a) Bynk. De F. Lc. v. 


(6) Dig. 1, iv. t. 2, 8,12: “Cesar dixit: tu vim putes esse solum si 
homines vulnerentur P vis est,” &c. 


(ce) Bynk. De F. L. ¢. vii. ec. viii, (@) Grotius, |. ii. ¢. xviii, iv. 8, 5. 
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“fictione simili,” considered the representative as being 
* quasi extra territorium.” 

He was a foreigner, and therefore, according to Bynkers- 
hoek (e) and other eminent civilians, not amenable to the civil 
tribunal, except by arrest; and, as an ambassador, he was 
exempt from arrest. He therefore remained the subject of 
the power which commissioned him; ‘his domicil was un- 
changed. 

CLXXX. It was a further extension of the fiction of 
Exterritoriality to render the ambassador's personal property 
exempt from arrest; this was little more than an application 
to ambassadors of the rule generally adopted by nations with 
respect to private foreigners, that their personal effects were 
considered, as much as their persons, to belong to their 
domicil. 

It has not yet been, and probably never will be, extended 
to real property, if an ambassador should happen. to possess 
any in the country of his mission. The territorial possession 
isin no way attached to the character of the ambassador. 
The fiction of Exterritoriality cannotbe applied to immoveable 
possessions, and there is no doubt that they, with their inci- 
dents, remain subject to the jurisdiction (forum reale) of the 
country in which they are situate(f). The only question, in 
such acase, would be the proper way of serving the ambassador 
with notice of such an action. It has been said that, techni- 





(¢) De F. L. c. ¥. c. viii. 

(f) Vattel, 1. iv. . viii. ss. 114, 116, 

Miruss, 3, 843. 

Bynk, De F. L, c. xvi: “In vem actione legatos conveniri posse, ubi 
degunt, ubique receptum esse, et neminem, qui vel prolixe legatos defendit, 
contradicere . . . idque ideo, quia res ipsa convenitur, neque aliter lega- 
tus quam possessor rei, cujus possessio cum probanda sit (1. 9, ff. de Rei 
vindic.) vix aliter probari poterit, quam ubi res est. Et hoc quidem in 
fundo, qui vindicatur, dubium non est, contra quam in re, legationis causa 
huc transducta, vel empta, equo forte,” &c. 

“Si cet envoyé possdde des biens fonds dans ce pays, il y est justiciable 
des tribunaux pour toutes les affaires qui concernent ses propriétés, 
suivant la compétence qu’établit le droit civil.”—De Garden, Traité com- 
plet, 1, ii, 144, 
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cally speaking, notice ought to be served upon his domicil, i.e. 
his residence in his own country ; but Bynkershoek (9) justly 
observes that a letter is at once the most courteous and 
most effectual way of apprising him of his interest in the legal 
proceedings. 

From this rule with regard to real property is to be cx- 
empted the actual dwelling-house of the ambassador(h), which 
is intimately connected with his personal inviolability. 

CLXXXI. There are some exceptions, moreover, to the 
privilege respecting personal property, viz :— 

1. When the ambassador becomes a trader or a merchant 
in the country to which he is sent, the property embarked by 
him, or accruing to him, in this capacity, is liable to seizure 
and condemnation, at the instance of creditors, in the same 
manner as the property of any other trader or merchant (7), 
in countries where such seizure can take place without 
personal service on the ambassador and without trenching 
on his dignity and the due discharge of his diplomatic func- 
tions. This subject underwent discussion in the case of the 
Charkieh (j). 

It has been ruled in England that a public minister of a 
foreign State. accredited to and received by the Sovereign 
of this country, having no real property in England, and 








(g) De FF. Loe. xvies “Tyitur demus hoe legato, ut ejus honori, quam 
fieri potest maxinne, consulatur, ut et hune recta in jus vocemus per epis- 
tolam, non per ambages, mittendam ad locum pristine habitationis, sed 
ubi nune est,” &e, 

(A) Vattel, 1. iv. e. vill. s, 115, 

Wheaton, i. p. 279. 

Bynk, De F. I. ¢. xiv. De Legato Mercatore, 

“ Quibus ex cansis legatus possit conveniri in loco, ubi lega- 
tione fungitur, et quemadmodim tune facienda sit judicii denunciatio.” 

Vattel, 1. iv. c. viii. 8. 114. 

Merlin, ib. x. v., art. vi, vil. 

Martens, 3. 217, 

Wheatmn, i. p. 279. 

Kliiber, s. 210. 

(2) Vide post. Taylor v. Best, 25 Law Journal, N.3. C. P. p. 89 
(1854), The Swift, 1 Dodson, Adm. Rep, pp. 338-9. 

G) L. BR. 4 Adm. & Eve. pp. 67, 100. 
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having done nothing to disentitle him to the general privi- 
leges of such public minister, cannot, while he remains such 
public minister, be sued against his will, in this country, in 
an action ; although such action may arise out of commercial 
transactions by him here, and although neither his person 
nor his goods are touched by the suit (A). 

Although the courts in this country cannot make an 
order against an ambassador who docs not submit himself 
to the jurisdiction, yet the Court of Chancery will restrain 
a third party from handing over to him a fund the right to 
which is in dispute, notwithstanding his title to the fund 
may be absolute at law (/). 

There may sometimes be difficulty in deciding whether the 
property belong to him in the capacity of ambassador or 
merchant, and in all eases of reasonable doubt the am- 
bassador should be allowed the benefit of it. The law was 
correctly laid down on this subject of the merchant-am- 
bassador by the Dutch Tribunal, in 1720-1, when the 
Envoy Extraordinary of the Duke of Holstein was sued by 
his creditors for mercantile debts contracted by him ; and the 
Courts at the Hague granted a decree of arrest and citation 
against him. The arrest was to operate on all goods, money, 
and effects within the jurisdiction of the tribunal, with the 
exception of the moveables, equipages, and other things 
belonging to him in his character of ambassador. 

By “money” (Penningen—deniers—pecunia numerata), 
Bynkershoek says the Court clearly intended to include only 
money embarked in the particular mercantile speculations ; 
and he adds, that as it must be always difficult to distinguish 
this money from that which belongs to the ambassador for 
other purposes, it would be wiser and fairer to omit money, 
and include it among the things necessarily appertaining to 
the office of legation. 

This instance is memorable, not merely on account of the 





(hk) Magdalena Steam Navigation Co. ¥, Martin, 2 El, & El. 94, 
(1859.) 
() Gladstone v. Musurus Bey, 9 Jur, N.S. 71 (1863). 
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correct enunciation of the law to which it gave rise, but also 
because it furnished Bynkershoek with the occasion of writing 
his excellent treatise “ De Foro Legatorum” (m). 

CLX XXII. In truth, every State ought, by expressly for- 
bidding their ambassadors to combine engagements in private 
trade or commerce with the sacred duty of representation, to 
prevent any question of the kind from ever arising. The 
Roman law on this point deserves to be imitated: “ Enim qui 
“ legatione fungitur, neque alienis neque propriis negotiis se 
“ interponere debeat ” (x). 

It would, however, be perhaps difficult and harsh to pre- 
vent the ambassador from acting in the fiduciary character of 
trustee or testamentary executor; any property accruing to 
himin these capacities is not within the shelter of exterritorial 
privilege. 

CLXXXIUI. 2. Another exception is furnished by the 
case of the ambassador who becomes voluntarily a plaintiff 
in a cause, which act implies the consent of his master. The 
plaintiff-ambassador makes himself liable to the counter- 
demands (reconventiones), which are a mode of defence, and 
to condemnation in costs, if the suit fail (0). F 
, The Roman law says justly, “ Qui non cogitur in aliquo 
* loco judicium pati, si ipse ibi agit, cogitur excipere actiones 
“ et ad eundem judicem mitti” (p). 





(m) De F. L.c, xvi,: “ Fortasse equius melius erit, quia in causa 
dubia, ut hee est, pro legato solemus respondere, omnem pecuniam arresto 
eximere, et hanc referre inter res ad obeundam legationem cum maxime 
necessarias,” 

ibid. c. xiv.: “Ft mibi hnjus libelli scribendi occasionem priebuit.” 

(n) Diy, De Legutionibus, 1, 50, t. vii. 8. 

(o) Bynk. tb, xvi. 

Merlin, tb. vy. art. x. 

(p) Dig. 1. v. t.i, 22: © De judiciis et ubi quisque agere vel conveniri 
debeat.” 

Bynk, ib. xvi.: “ Alia etiam sunt, etiamsi legatos non subditos dicamus, 
in quibus forum nostrnm non recte subterfugerint, quin et in quibus 
potestas quedam in eos exerceri poterit, sed ejusmodi potestas, quie- 
nostros cives magis defendat, quam legatos cogat. Multis aucti sunt 
privilegiis, ut ipsi commodius degant, nec quicquam turbentur in obeunda 


AMBASSADORS—SUITE. 225 


On the other hand, if the suit succeed, and the defendant 
prosecute an appeal, which is also a mode of defence, the 
plaintiff-ambassador cannot decline the jurisdiction of the 
Superior Court. 

CLXXXIV. 3. There is also a kind of defensive jurisdic- 
tion, so to speak, which may be exercised over ambassadors 
as over other foreigners—-a jurisdiction which has for its 
object to prevent the ambassador from doing some civil injury ; 
namely, the jurisdiction of interdict, according to the Roman, 
and of injunction according to the English Law. Such (een 
Mandament van Complainte en een Mandament van Sauve- 
garde) appears to have been exercised by the Dutch tri- 
bunal, in 1644, against the Swedish Ambassador. 

+ CLXXXYV. So Albericus Gentilis and Bynkershoek (9) 
are both of opinion that the ambassador might on account 
of the dangerous condition of his house, or for other causes 
threatening his neighbour with injury, be subject to that class 
of actions (7) familiar to the Roman Law, through which the 
Pretor administered an immediate temporary remedy against 
animpending wrong. It is clear that the Provincial Legates 
of Rome were not exempt from this kind of jurisdiction (s)3 
and both the authorities above mentioned conceive that the 
reason of the thing renders the principle of that law appli- 
cable in this particular to modern ambassadors (t). 

CLXXXVI. With these exceptions, all civilised nations 
unanimously accord to ambassadors complete exemption from 
the civil jurisdiction of the country in which they reside. 





legatione, non ut, vi illata, ulios turbent, et res eorum auferant. Quod si 
fiat, fortasse recte utemur iis actionibus, ques tnterdictionum naturam 
magis sapiunt, quam jussionum,” &c. 

(q) Bynk. ib. xvi. 

(r) Dig. 1, 39, t. 1: “ De operis novi nunciatione.” 

4b, t. 2: “De damno inferto et de suggrundiis et protectionibua,” 

Jb. t. 3: “De aqua et aque pluvie arcends,” 

(8) Dig. ly. t.1, 28: “ Aldium nomine Jegatus damni infecti promittere 
debet aut vicinum admittere in possessionem.” 

(4) “Explorata ratio facit jus istud ab majoribus legatis commune,”— 
ib. Gad. 6: Sei: | Die Aad cette lanntivins: 
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These exterritorial privileges are also extended, by positive 
International Law, as much as the rights of inviolability, to 
the family, and especially to the wife, of the ambassador. 
She is entitled to ceremonial honours, according to the usage 
of courts, and any affront offered to her is a special indignity 
to the ambassador: the same remark applies to his family (2). 
It is not competent to any member of the family to waive 
this privilege (a). His suite or train (comites) are also 
entitled to these privileges, a violation of which in their 
persons affects the honour, though in a less degree, of their 
chief, In this suite, couriers employed in carrying despatches 
are of course included. 

CLXXXVII. As the privilege is accorded to the euite 
on account of the ambassador, and not on account of his 
Sovereign, it may be waived by the former; and it was 
waived by the ambassadors at the Congresses of Minster 
and Niméguen (y). But it cannot be waived in the case of 





(w) Vattel, 1. iy. e. ix. 121: & L’épouse de Vambassadeur Jui est intime- 
ment unie, et lui appartient plus particulirement que toute autre personne * 
de sa maison, Aussi participe-t-clle & son indépendance et & son inviola- 
Dilité, On Tui rend méme des honnewrs distingués, et qui_ne pourraient 
lui étre refuses, & un certain point, sans faire ailront & Vambassadeur.” 

The children of an ambassador are holden to be subjects of the Prince 
whom he represents, although born under the protection of, and in the 
dominions of, a foreign State (Inglis v. Trustees of the Sailors’ Snug 
Harbour, 3 Peters (Amer.) Rep. 155, 7 

(2) Gazette des Trib, No, 4982, 21 aotit, 1841, Case of La Baronne 
de Pappenhein. 

Grotius, | 

Wicquefe : 

Bynk, ib. c. De comitibus legatorun. “Ex consuctudine, que 
nune yicit inter geutes, yeri legati (non provinciales et municipales quales 
fere Rome) domum revocant, tam in contractibus quam delictis, Zyitur 
in utrisque etiam domum reyocabunt comites, sive majores, sive minores, 
nam et lixe, scoparii, stabularii sequuntur forum legati, ut quicunque 
famulus sequitur forum heri si According to the Roman Law, the 
domestics of the legatus were justiciable at Rome, as he was. 

Vattel, 1. iv. c. ix. s. 120. 

Wheaton, i. p. 277. 

(y) Wiequefort, i. 8. 28, pp, 423, 424, 








ce. xviii, iv. 8. 3. 
ox, 
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any subordinate officer of his household appointed by the 
Sovereign himself. 

CLXXXVIIL The Secretary of Legation being so ap- 
pointed, is especially, and of his own right, entitled to these 
privileges (z), and to a certain right, his appointment being 
notified to the Minister of Foreign Affairs. The Secretary 
to the Embassy, though unfavourably distinguished from the 
others in these particulars, has been usually considered as an 
official person distinct from the general suite (a). Difficulties 
have arisen from persons, perhaps not subjects of the State 
from which the embassy is sent, claiming, without sufficient 
warranty, to belong to it. It has therefore been enacted 
by the municipal laws of some countries, and it ought to be 
the usage of all, to require a list of the persons composing 
the suite to be delivered to the Minister for Foreign Affairs, 
or other proper officer (2). 

CLXXXIX. In England especial provision has been 
made concerning the arrest of foreign ambassadors, or other 
foreign public ministers, and their domestics, or domestic 
servants, by the Statute 7th Anne, c. 12, which makes any 
process against them, or their goods and chattels, altogether 
void; and provides, that the persons prosecuting, soliciting, 
or executing such process, shall be deemed violators of the 
Law of Nations, and disturbers of the publie repose, and 
shall suffer such penalties and corporal punishment as the 
Lord Chancellor and the two Chief Justices, or any two of 





(2) Ev parte Cabrera, 1 Washington (American) C. C. 282. 

Respublica v. De Longchanps, 1 Dallas (American) Rep. 117; vide 
ante, p, 215, 

(a) Treaté complet, §e., ii. p. 21. When attached to Papal legations 
they are styled auditeurs de nonciature, 

Wheaton, tb, 

Vattel, ib, 

(b) Wheatoy, id. 

Bynk, th. “Qaum autem ea res nonninquam turbas dederit, optima 
exemplo in quibusdam aulis olim yeceptum fuit, ut legatus teneretur ex- 
hibere nomenclaturam comitwn suorum, sed pessimo exemplo id nunc 
ubique gentium negligitur.” 
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them, shall think fit. But no trader within the description 
of the Bankrupt laws, who shall be in the service of any 
ambassador, or public minister, is to be privileged or pro- 
tected by this Act; nor is any one to be punished for 
arresting an ambassador’s servant, unless the name of such 
servant be registered in the office of one of the principal 
Secretaries of State, and by him transmitted to the Sheriffs 
of London and Middlesex, or their under-sheriffs or depu- 
ties (c). 

This Act itself was, as Lord Chief Justice Abbott re- 
marked, “only declaratory and in confirmation of the Com- 
“mon Law. It must, therefore, be construed according 
© to the Common Law, of which the Law of Nations must 
* be deemed a part” (d). 

CXC. There have been various decisions on the subject 
of this statute. It has been held to be insufficient to claim 
the discharge of » defendant—as being servant to the Minister 
of the Prince Bishop of Lidge ; and that it was necessary 
to learn in what manner the Minister was accredited (e). 
“ Certainly,” said Lord Mansfield, in this case, “he was 
* not ambassador, which is the first rank, Envoy, indeed, 
is a second class; but he is not shown to be even an 
envoy; he was called minister, it is true, but minister 
alone is an equivocal term.” And Lord Mansfield also 
said that the Law of Nations does not take in Consuls (f) 
or agents of commerce, although received as such by the 
Courts at which they are employed; and this case was 
expressly determined in an elaborate judgment in the case 
of Viveash v. Becker (4). 

The servant need not lie in the house, although he must 
do some service there (2). He must be a real, not a nominal 


“ 


“ 


‘6 





(c) Russell on Crimes (ed. Greaves, 1843), vol. i. p. 754. 
(d) Novello vy. Toogood, 1 Barnwell and Cresswell Rep. 562 (1823). 
(e) Heathfield vy. Chilton, 4 Burrows, 2015. : 
(f) Vide post, pt. vii. c. iv., in which these decisions are further 
mentioned. 
(g) 8 Maule § Selwyn, 284 
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servant (i). Many cases arose upon claims of privilege by 
persons as servants of the Count Haslang, the Bavarian 
Ambassador, of whom it was said that, although a minister 
of a very humble rank, he had more domestics registered 
than the ambassadors of the most potent Powers in Europe. 

In the case of Masters v. Manby (j), application was 
made to the Court for the discharge of the defendant, as 
being the ambassador’s messenger, and it was sworn that he 
sometimes executed service as such. The defendant was a 
Jand-waiter at the Custom House, and the Court were of 
opinion that he could never be deemed a Lona-fide domestic. 
In Triquet vy. Bath (k), the privilege was allowed to the 
defendant, as English secretary of the ambassador, the 
defendant’s affidavits being so framed that everything was 
sworn that in absolute strictness could be required, to bring 
him within the description of a domestic servant; and the 
Court held that it was sufficient if an actual bona-fide service 
were proved; and that if such a service were proved, they 
must not, upon bare suspicion, suppose it to have been 
merely colourable and collusive. 

In Lockwood v. Coysgarne (1), the claim of privilege was 
disallowed to the defendant as the ambassador’s physician, 
as not being a case of Lona-fide service; and the Court said, 
it would be of very bad consequence if protections should be 
set up for sale, or made use of merely for the sake of screen- 
ing people from their just debts. In Darling v. Atkins (m) 
the privilege was disallowed to the ambassador’s English 
secretary, he being purser of a man-of-war, which was held 
to be an office incompatible with the situation of secretary 
to the ambassador. In this case it was observed, that 
the ambassador’s secretary is privileged, the statute being 
only explanatory of the Law of Nations, and the words 
“ domestic” and “domestic servant” are only by way of 





(#) Crosse v. Talbot, 8 Modern Reports, Case 200 (tempore Geo, I.). 
{j) 1 Burrows, 401. (k) 8 Burrows, 1478, 
@) 8 Burrows, 1676, (m) 3 Wilson Reports, 33. 
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example (x). “The statute only requires the names of the 
“ persons privileged to be registered. for the purpose of 
‘* proceeding against the parties criminally, for a violation 
“ of the Act, and not for the purpose of exemption from 
“ arrest” (0). 

In a later case it was decided, that though a foreign 
minister does not lose his privilege of exemption of suit by 
trading in this country, his domestic servants do, under the 
limitation contained in the statute on which we have been 
commenting (p). 

CXCIL. In 1772, the Baron de Wrech, Minister Pleni- 
potentiary of the Landgrave of Hesse-Cassel at the Court 
of Paris, was recalled from his embassy. He was about to 
quit Paris without paying the debts which he had contracted 
there. His creditors, especially a Marguis de Bezons, be- 
sought the Minister for Foreign Affairs not to grant the 
Baron his passport. It was accordingly refused. All the 
corps diplumatique at Paris remonstrated against this act as 
a violation of International Law. 

The French Minister, Je Due d’Aiguiilon, replied in an 
elaborate memoir, drawn up by M. Pfeffel, upon the Rights 
of Ambassadors; defended, upon the authority of Grotius 
and Bynkershoek, the right of using that species of con- 
straint against an ambassador which did not interfere with 
the exercise of his functions, He further appealed to the 
practice of other States, as warranting the step which had 
been taken, and espccially to that of Hesse-Cassel itself, 
which had imprisoned a Dutch ambassador, in order to 
compel him to render an account of a charitable institution 
of which he had been the administrator. It was admitted 
that this attack on the person of an ambassador was indefen- 
sible, but it was added that Holland had not denied the juris- 
diction of //esse- Cassel in the matter. 

The Landgrave was compelled to make an arrangement 





({n) Hopkins v. De Robeck, 3 Durnford and East Reports, p- 79. 
(0) bid. 


(p) Vide post, Taylor v. Best, 23 Law Journal, N.S. C. P. p. 89. 
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with the creditors of the Baron de Wrech, before that 
minister could obtain his passport (¢). 

If this had been a proceeding between the States of 
Hesse-Cassel and Holland, on the principle of reciprocity of 
practice, it might have been justified, but, under the cir- 
cumstances, it was a direct infringement upon the general 
principles of International Law. 

CXCII. The Courts of Justice in England have adhered 
to the proper rule of law upon this subject. Any apparent 
exceptions will be found to range themselves under that 
class of cases in which the ambassador has either been a 
plaintiff in a suit, or engaged as a merchant or trader in 
the commerce of the country to which he has been delegated. 

In the year 1694, a case in the High Court of Chancery, 
intituled Pilkington v. Stanhope (7), was decided as follows ; 
“The plaintiff having brought a bill, to redeem an old 
“ mortgage, against the defendant, who was then an Ambas- 
 sador at the Court of Spain, the defendant obtained an 
“ order that all proceedings should cease until his return 
“from his embassy. The plaintiff moved to discharge the 
“ order , and upon debate it was agreed a protection lies 
“for an ambassador, guia profecturus, or quia moraturus, 
“ and may at law cast an essoin for a ycar and a day, and 
“ may afterwards renew it, if the occasion continues.” 

The Court ordered a stay of proceedings for a year anda 
day from this time, unless the defendant should sooner return 
to England. 

CXCIIE. In 1854, an action (s) was brought in the 
Court of Common Pleas against the Secretary of Legation 
of the King of the Belgians, a Monsieur Drouet, as well as 
other Directors of a Society formed in Belgium and London 
for working the Royal Nassau Sulphate of Barytes Mines. 
The action was to recover deposits paid by the plaintiff on 





(q) Causes célebres du Droit des Gens, par De Martens, t. ii. p. 110. 
(r) 2 Vernon Rep. p. 317. 
{8} Taylor v. Best 23 Law Journal, N.S. C. P. p. 89. 
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shares in the above-mentioned society. Before the writ 
issued, in June 1853, M. Drouet, who was Secretary of 
Legation of the King of the Belgians, instructed his attorney 
to write to the attorney for the plaintiff, to ask if a writ 
was to be issued, and if it was, to direct that it should be 
sent to him; and after the writ was issued, M. Drouet 
directed his attorney to enter an appearance, which he did 
accordingly. M. Drouet was abroad from June till the 
beginning of December, on the duties of his office, and in 
the meantime the action proceeded. M. Drouet pleaded 
the general issue by his attorney. Notice of trial was 
given for the 20th of December, and a special jury was 
obtained on the application of M. Drouet. On M. Drouet’s 
return to England, in December, his attorney took out a 
summons to stay all proceedings, or to strike out his name 
from the proceedings in the action, on the ground of his pri- 
vilege as a public minister. The summons was heard before 
Talfourd J., who ordered proceedings to be stayed till the 
fifth day ofnextterm. . . . . . 2, 

Lord Chief Justice Jervis said: “There is no doubt 
“ that the defendant, M. Drouet, fills the office of a public 
“ minister, such as the privilege contended for will attach 
“to; and I think it equally clear that, if the privilege do 
‘‘ attach, as it undoubtedly does attach to the character of 
“ minister, # is not, in the case of a minister, interfered 
“with or abandoned by the circumstance of trading, as it 
“ would be if the claim were set up in respect of the privi- 
“ leges of a servant of the ambassador, under the statute of 
“Anne (¢). If an ambassador or minister violate the 
“ character in which he is delegated to this country, by 
“entering into commercial transactions, that raises a 
“question between the country to which he is sent and the 
“ country from which he is sent ; but he does not thereby 
“‘ lose any privilege to which he may be entitled, the privi- 
“lege being a general privilege, and the limitation attached 





(2) Vide post. 
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“to the privilege, by reason of trading, being confined by 
“the statute of Anne to the case of servants of the ambas- 
“‘sador, who may lose the privilege. ® . . 
“ Admitting therefore, that the applicant in this case isa 
“ person entitled to the general privilege, which he has not 
“ lost by any trading transactions into which he may have 
“ entered; if such be established to the satisfaction of the 
“Court, the question is, whether he is entitled, under all 
the circumstances of the case, to the privilege which he 
“now claims. Now, although it is admitted that no pro- 
“cess against person or goods can be available against the 
“person or goods of an ambassador or minister, no case has 
“been cited to show that an application like this, to stay 
“ all the proceedings in an action against such a person, is 
“ available in the Courts of this country. On the contrary, 
“it appears, on examination, that in the case of servants, 
“and the same principle must apply with reference to 
“ ministers, the practice has been not to stay all proceedings, 
“ but to relieve the person of the servant from the vexation 
“ of service of process, or of bail, and the applications have 
“ hitherto been, as far as I can understand them, where the 
“ party has been arrested, to discharge him from the arrest 
“ on entering a common appearance. . . . 
“ It is contended, and perhaps it is undoubted, that an am- 
“bassador or minister has a privilege from s#it, or, at all 
“events from such suits as ultimately result’in the taking 
“ of his person, or of his goods necessary for his state or 
“comfort ; and that he cannot be compelled, in invitum or 
involuntarily, to enter into litigation in a country in which 
“he is resident ; but it is admitted by all the foreign jurists, 
“that where suits can be founded without attacking the 
“ personal liberty or comfort, or interfering with the per- 
“ sonal privileges of the individual, they may proceed.” 
Mr. Justice Maule said: “I think, on the ground that 
“ M. Drouet has appeared in this action, and allowed it to 
“ go through certain stages, this application ought to fail. 
“Tt is a grave question whether an ambassador, or public 
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« minister, which M. Drouet undoubtedly is, is so far pro- 
“ tected as not to be liable in any manner, supposing him 
* to object to the jurisdiction. That question is not decided 
“ by any legal detcrmination in this country, nor, as far as 
“ judicial determinations go, do we find it so determined 
“elsewhere. With respect to mere cases in which a special 
“ application was made under the 5th section of the statute 
“of Anne, they were cases in which servants of am- 
“ bassadors, who had been sued and arrested, were dis- 
* charged on common bail. Now, there is a great distinction 
“ between an ambassador and the domestic servant of an 
“ambassador. The ambassador has a privilege, and the 
“ privilege of his domestic servant is not the privilege of the 
“ servant himself, but of the ambassador, and is based on the 
“ ground that the arrest of the domestic servant might inter- 
“ fere with the comfort or state of the ambassador. Where 
“ these are not interfered with at all, the ambassador is not 
“ interfered with by the suit: and the servant has no privi- 
“ lege except ‘that which arises from the privilege of the 
“ ambassador. tis an important point, and one fit to be 
“ very gravely considered when it fairly arises, whether an 
*< ambassador is liable to be sued by process not affect- 
“ing his person or his goods; whether by such a process 
“he can be brought unwillingly into the Courts of this 
“ country, and have his rights determined on, perhaps even 
“so as to interfere with his comfort. A man could not 
“stand by and without care allow a suit to be determined 
“on which the decision would be binding upon him; and 
© therefore it may well be questioned whether the privilege 
“ ofthe ambassador is not as extensive as the text of Black- 
“ stone (x) alleges it to be ” (y). 

CXCIV. In some countries the immunity of the am- 
bassador has not been left to rest upon the general recog- 





(2) Vide post, next page. 
(y) See note to Mostyn v. Fubrigas, Smith's Leading Cases, vol. i. p. 
709 (ed. 1879). 
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nition of International Law by the Municipal Law, but has 
been made the subject of express enactment. ~* 

In England, Blackstone observes (z) that so few cases (if 
any) had arisen, wherein the privilege was either claimed 
or disputed, even with regard to civil suits, that our law 
books are (in general) quite silent upon it previous to the 
reign of Queen Anne, when an ambassador from Peter the 
Great, Czar of Muscovy, was actually arrested, and taken 
out of his coach, in London (a), for a debt of 502, which he 
had there contracted. Instead of applying to be discharged 
upon his privilege, he gave bail to the action, and the next 
day complained to the Queen. The persons who were con- 
cerned in the arrest were examined before the Privy 
Council, of which the Lord Chief Justice Holt was at the 
same time sworn a member (4), and seventeen were com- 
mitted to prison (c), most of whom were prosecuted by in- 
formation in the Court of Queen’s Bench, at the suit of the 
Attorney-General (d), and at their trial before the Lord 
Chief Justice were convicted of the facts by the jury (e); 
reserving the question of law, how fag those facts were 
criminal, to be afterwards argued before the judges ; which 
question was never determined. In the meantime, the Czar 
resented this affront very highly, and demanded that the 
Sheriff of Middlesex, and all others concerned in the arrest, 
should be punished with instant death (f). But the Queen 
directed her Secretary to inform him, “ that she could in- 
flict no punishment upon any the meanest of her subjects, 
“ unless warranted by the law of the land; and therefore 
“was persuaded that he would not insist upon im- 
“ possibilities” (g). To satisfy, however, the clamours of 
the foreign ministers (who made it a common cause), as well 





(2) Stephens’ (Blackstone's) Comm. ii. pp. 500-502 (ed. 1858). 

(a) July 21, 1708; Boyer's Annals of Queen Anne. 

(8) July 25, 1708 ; abid. (ce) July 25 and 29, 1708; dd. 
(@) October 23, 1708 ; iid. {e) February 14, 1708; aid. 
CP\ Cantamhon 17 V7ARQ. ghee 
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as to appease the wrath of Peter, a bill was brought into 
Parliament (h), and afterwards passed into a law (i), to 
prevent and punish such outrageous insolence for the future. 
And with a copy of this Act elegantly engrossed and illu- 
minated, accompanied by a letter from the Queen, an 
Ambassador Extraordinary (j) was commissioned toappear at 
Moscow (k), who declared, “that though her Majesty could 
“ not inflict such a punishment as was required, because of 
“the defect in that particular of the former established 
* constitutions of her kingdom, yet, with the unanimous 
‘consent of the Parliament, she had caused a new Act to 
“ be passed, to serve as a law for the future.” This humiliat- 
ing step was accepted as a full satisfaction by the Czar; and 
the offenders, at his request, were discharged from all 
further prosecution (2). 

CXCV. The North American United States passed a 
statute (April 30, 1790), containing provisions similar to 
those of the statute of Anne, which has just beenmentioned, 
and the decisions of the tribunals of the United States have 
been pretty much in accordance with those of the courts of 
justice in England (m). 

CXCVI. In France (x) before 1789, the ambassadorial 
privileges were not sanctioned by any law, but rested on 
the recognition of usage. In that year the Constituent 
Assembly, in answer to an address presented to them by the 
corps diplematique, declared the inviolability of these im- 
munities. On March 3, 1794, the National Convention 
decreed that all questions relating to these immunities 





(h) Com, Journ. December 23, 1708, 

(#) April 21, 1709; Boyer, bid, 

(7) Mr. Whitworth, afterwards Lord Whitworth. 

(&) January 8, 1709; Boyer, ibid. 

(2 Vide ante, decisions on cases arising under this statute. 

(m) See United States v. Hand, 2 Washington (American) C. C. Rep. 
p. 435, F 

Dupont y. Pichon, 4 Dallas (American) Rep. p. 821. 

{n) Felix, 1, ii. t. ii. ¢. ii, 8, 219. 
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should be referred to the Committee of Public Safety. At 
the present time all complaints upon this subject are 
addressed to the Minister for Foreign Affairs. In the projet 
of the Code Civil, there followed upon the third article an 
exceptional provision in these words:—“lLes étrangers 
“ revétus d’un caractére représentatif de leur nation, en 
* qualité d’ambassadeurs, de ministres, d’envoyés, ou sous 
« quelque autre dénomination que ce soit, ne seront point 
“ traduits, ni en matiére civile, ni en matiére criminelle, 
* devant les tribunaux de France. II en sera de méme des 
“ étrangers qui composent leur famille ou qui seront de 
“ leur suite.” But this article was rejected by the. Conseil 
@Etat, upon a suggestion of the elder Portalis that “ce 
“ qui regarde les ambassadeurs appartient au droit des gens; 
“nous n’avons point 4 nous en occuper dans une loi qui 
“nest que de régime intérieur” (0). Therefore the 14th 
article of the Code only provides for obligations contracted 
between a French subject and an individual foreigner ; 
nevertheless the provision in the projet is considered by the 
legal authorities in France as, by usage at least, a part of the 
law of the land. 

CXCVII. Spain possesses various laws upon this sub- 
ject: one relative to the immunity of ambassadors from 
taxes, another relative to their debts, by which it should 
seem that proceedings may be taken before the Spanish 
tribunals against ambassadors for debts contracted during 
the time of their mission, but not on account of antecedent 
obligations, a municipal regulation which is inconsistent 
with the principles of International Law upon this subject. 

Another law suppresses the right of asylum in the hotel, 
and another provides that only natives may represent the 
kingdom of Spain at foreign Courts (p). 





(0) Felix, ibid. ; Locré, Législation ctvile, t. i. p. 680, No, 11; t. ii. p. 
45, No. 2h; le méme, Esprit du Code Napoléon, t.i. p. 210, Répertoire, 
&° Ministre public, s. 5, 8, 4, art. 3 (4° édit. t, viii. p. 291). 

(p) Felix, \, ii. t. ii. c. ii, 8, 220, 

Recopilacion de Leyes, 1. ix. t. 31, 1. 4, 

Martens, C. C. t, ii, pp. 353, 356, 361, 362, 364. 
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CXCVIII. Portugal has a law of John IV. (7), renewed 
under John V., to the same effect as that of Spain, with 
respect to the debts and contracts of the ambassador. 

CXCIX. Russia has enacted that all disputes against 
any member of the Embassy must be transmitted to the 
Minister for Foreign Affairs, and that no judgment can be 
put in force without the precincts of the hotel, except 
through the intervention of that Minister; all persons 
attached to the Embassy and all foreign couriers are exempt 
from the obligation of being furnished with a Russian 
passport, and from being inspected’ by the custom-house 
officers, ' 

All members of the corps diplomatique are allowed to 
introduce their moveables free from duty, and to receive 
those which may be addressed to them during the first year 
of their residence in Russia upon the same terms (7). 

CC. With respect to the German Powers, Austria has 
enacted that all persons belonging to the Embassy shall 
enjoy the privileges conferred upon them by the principles of 
International Law and Public Treaties (s). 

The Bavarian Code provides that all persons enjoying 
ambassadorial rights are exempt from the ordinary juris- 
diction of the tribunals of the country (¢). 

The Prussian Code cnacts that all persons belonging to 
the embassy shall be entitled to those immunities which 
International Law and existing Treaties have conferred 
upon them; that Prussian subjects, who, with the per- 
mission of their Sovercign, have been accredited as ministers 


(q) Aap. 1640-1656. 

(r) La Revue érangeére, t. 1. ii. pp. 871, 558, 643, 

Felix, ibid, 

(8) De Puttlingen, Die gesetsliche Behandlung der Austiinder in Oevster= 
reich, UW. 8.W, 8 5, 116, 119. 

“Die Gesandten, dic Offentlichen Geschiiftstriiger und die in ihren 
Diensten stehendcen Personen, geniessen die in den Oilentlichen Vertriégen 
gegriindeten Befreyungen.”—Adigemeines biiryerliches Gesetsbuch fir die 
gesammten Deutschen Erblinder der Ocesterreichischen Monarchie, a. 39. 

(#) Cus. LL, 
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from foreign Courts to the Court of Prussia, shall be 
subject, so far as their private affairs are concerned, to the 
laws of Prussia; that ambassadors accredited by Prussia to 
foreign Courts are justiciable hy the laws of the place of the 
domicil which they last had, previously to entering upon the 
discharge of their diplomatic duties. It is further provided 
that no reigning German Prince or Ambassador shall be 
subject to arrest by any Prussian tribunal, unless there has 
been a special reservation upon the subject made with re- 
spect to them previously to their reception at Court (x). 

CCL. The ancient States-General of the Netherlands 
made an edict to the effect that no persons attached to an 
embassy, on their arrival or on their departure, or on their 
passage through the country, should be liable to be arrested, 
or to be proceeded against on account of any debts con- 
tracted thetein. 

A similar law prevails in Denmark (2). 

CCII. Among the privileges which the usage of nations 
has imparted to the ambassador, and which are not derived 
from the reason of the thing, is the exemption of his person 
and his personalty from taxation. He is, moreover, gene- 
rally exempt from the payment of duties upon articles im- 
ported for the use of himself or of his family (y). 

CCIII, Difterent nations, however, adopt different regu- 
lations, both as to the amount of this free importation, 
and as to the time when it is permitted. Many mations 
limit it to a fixed sum during the continuance of the 
embassy. * 

It has been holden, however, in England that the estate 
of an ambassador or attaché to a iegation, domiciled in this 
country, is not exempt from legacy duty. Such a func- 





(u) Allgemeines Landrecht fiir die Preussischen Staaten: Kinleitung, 
a8. 36, 37, 38, 39. 

Fallix, ibid. (x) Felir, aid, 

{y) Wheaton, 1, 279. 

Heffier, 8. 217. 

Merlin, tbhid. 3. v. 8, 
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~ tionary does not by his appointment to an embassy to this 
‘country lose a domicil previously acquired here. ; 

A testator, whose domicil of origin was Portugal, came 
in 1818 to England, as agent to a wine company, and was so 
employed until 1833, and from that time-to his death in 
1859 resided in England. In 1857 he was appointed, and 
continued to his death, an attaché to the legation of the 
King of Portugal, in England, and in 1858, in respect of 
that appointment, he claimed and obtained exemption of 
assessed taxes, In a testamentary paper he stated that, 
as he was a foreigner, who always intended to return 
to his country, and was besides an attaché to the legation 
of the King of Portugal, his property was not subject to 
legacy duty :—It was holden that the testator acquired a 
domicil in this country, and did not lose it by the appoint- 
ment’ of attaché, and that his estate was liable to legacy 
duty (z)., 

The Roman Law (a) compelled the legate to pay duty on 
articles which he brought with him, but allowed him an ex- 
emption upon articles procured “ ex Romano solo” for the 
purpose of transmission to his own country. 

This immunity is never extended to— | 

1, Real property ; : 

2. To personalty unconnected with the ambassadorial 
character. 

3, And very seldom. if ever, to tolls and postages ; and 
generally speaking, it is clear that this class of 
privileges cannot be considered (d) as resting on 
an unalterable basis. . 


(2) Attorney-General vy. Kent, 31 L. IN. 8. p. 391. 

(2) “A legatis gentium devotarum, ex his tantum speciebus quas de 
locis propriis unde conveniunt, hue deportant octavarii vectigal accipiant, 
quas vero ex Romano solo (que sunt tamen lege concesse) ad propria 
deferunt, bas habeant a prestatione immunes ac liberas.”—Cod. 1. iv. 
t. 61, 8 

(6) “Im Allgemeinen kann daher yon einem feststellenden vélker- 
rechtlichen Privilegium binsichtlich dieses Punctes keite Rede seyn.”— 
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CCIV. The house, or, as it is usually called, the hotel, 

’ of the ambassador is by universal consent inviolable, and 

inaccessible to the ordinary officers of justice or re- 
venue (c).' , 

The same remark applies to his carriage. Upon this 
valuable and necessary immunity was at one time gratted 
the monstrous and unnecessary abuse of what was called the 
Right of Asylum. In other words, the hotel was to be a 
place of refuge for offenders against the law of the State in 
which it was situated. Bynkershoek (d) is clearly right in 
pronouncing that, whether common seuse, the reason of the 
thing, or the end and object of embassies be considered, 
there is not even that faint colour of reason which the most 
absurd preteusions cau generally put forth, to be alleged in 
favour of such a custom. History teems with examples of 
the evil consequences resulting from this absurd privilege, © 
which was often extended from houses to whole districts and 
quarters of the town, as at Rome and Madrid (e). 

It is true that those States which have allowed this abuse 





(e) Wiequefort, 1s, 23: Tia maison et les domestiques de Yanrbas~ 
sadeur sont inviolables.”—p. 414, 

” Bynk, ibid. c. 3 +Hdes legati an preebent asylum,” 

Vattel, l. iv. c. ix, ss LIT: & Lindspendance de lambassadeur serait 
fort imparfaite, et sa siireté mal stablie, sila maison ott il loge ne jouissait 
dine entidre franchise, et si elle n’était pas tnaccessible aus ministres 
ordinatres de la justicn . . . . La maison dun ambassadeur doit 
étre & couvert de toute insulte sous la protection particuliére des lois et 
du droit des gens: linsulter, c’est se rendre coupable envers I'vtat et 
enyers toutes les nations,” 

Merlin, ibid. v. 3. 

(¢) “Omnia legatoram privilegia, quibus utuntur 6x tacito gentium 
consensu, nou alio tine comparata sunt, quan ut tuto, gine remara, sine 
impedimento cujusquam, oflicie sua fungaatur. Possunt autem tato fungi, 
etiamsi facincrosos non recipiant, uee ovcultent, nee Principi, apud quem 
sunt, intervertant jurisdictionem, non in sui vel suoriin, at tertii, ad se 
non pertinentis, gratiam, Sed ejusmodi hae sunt, ut vix seriam disputa- 
tionem desiderent."—Bynk. ibid. 

(e) “The Polish Ambassador ai Rome in 1680, the Spanish in 1682, 
the English in 1686, voluntarily renounced these exorbitant and mis 
chieyous privileves,"— Miruss, 3, 36]. 
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are bound to give notice of their intention to abolishit pre- 
viously to thereception of the ambassador (f). But it is also 
true that there can be no prescriptive right in any nation to 
demand a continuance of this obstacle to good order, justice 
and peace, wholly unconnected as it is with the maintenance 
of the security or dignity of embassies. And every Govern- 
ment must agree with the wish of the learned Merlin (9), 
that such a nuisance should be universally abolished. 

No one can declare more strongly than Grotius that the 
jus asyli is no part juris gentiun. “ Ipse autem legatus an 
« jurisdictionem habeat in familiam suam, et an jus asyli in 
«domo sua pro quibusvis co confugientibus ex concessione 
“ pendet ejus apud quem agit. stud enim juris gentium non 
“ est” (h). 

In 1726, the Duke of Ripperda, the First Minister of 
Philip V., took refuge in the hotel of Lord Stanhope, the 
English Ambassador at Madrid. The King asked for the 
opinion of the Council of Castile, the first tribunal in the 
kingdom, whether, withouta violation of International Law, 
he had a right to take his subject Ripperda, accused of high- 
treason, by foree, if other means were of no avail, from the 
hotel of the English Ambassador;—the answer was in the 
affirmative, and Ripperda was accordingly taken by force 
from the hotel, and his papers were seized at the same time. 





(Sf) Wicquefort, citing the instance of certain conspirators seized by the 
Venetian Government in the house of the French Ambassador, aud the 
angwer with respect to it made by the Venetian Ambassador, that he 
would deliver up to justice an ach rebels that took refuge in his 
hotel, adds: Gu peut dire sur cel exemple, que, suivant le droit des gens, 
Jn maison de lambassadeur ne peut donner sireté qu’ lui et & ses domes- 
tiques, eb ne peut servir d'asyle aux Girangers que du consentement du 
souyerain du lieu, qui peut estendre on restreindre ce privilége comme il 
veut: parce quil ne fait pus partic du droit des gens."—S, 28, p. 414. 

(g) © On voit par ces détail, que le droit dasyle est, & légard des 
hotels des ambassadeurs, une source perpétuelle de dissensions et de 
querelles. Le bien des nations demanderait, sans duute, qu'on Vabolit 
tont-d-fait: ct cela parait d’autant plus raisonnable, qwil y 9 plusieurs 
états dans lesquels il u’e=t point conne.”—Mertin, ibid. 

(A) L. ii. e, 18, vill. 2. 
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The British Government, of which the Duke of N ewcastle 
was then prime minister, complained bitterly of this act, and 
demanded reparation for an alleged insult to the ambassador; 
the complaint, however, was founded rather upon the manner 
in which the act was done than upon a claim for the right, on 
the part of the ambassador, to have retained the refugee, 
Spain refused to make any reparation, and asserted boldly 
the legality of what she had done, The ditference between 
the two nations increased in bitterness till, in the next year, 
war upon other grounds broke out between them. It would 
seem to follow, from the principles which have been laid 
down, that Spain was not guilty of any violation of Inter- 
national Law (¢). 

CCV. In 1747, a Swedish merchant of the name of 
Springer, accused of high-treason, took refuge in the hotel of 
the English Ambassador, Colonel Guideckens, at Stockholm, 
The ambassador refused to surrender him; the Swedish 
Government surrounded his house with troops, searched 
everybody who entered it, and caused the carriage of the 
ambassador, when he left the hotel, to be followed by a 
guard. Guideckens surrendered Springer under a protest as 
to the violence done to his ambassadorial privilege, England 
demanded reparation, and Sweden steadily refused to give 

" it, and the ambassadors from the two Courts were mutually 
withdrawn, 
It seems clear that the conduct of Sweden was in accord- 
ance with the principles of International Law (A). 

CCVI. It sometimes happens that a State authorises a 
foreign State to acquire, within its territory, by purchase, a 
residence for its ambassador, and allows such residence to 
be vested in the Government of the country which accredits 
the ambassador (h). 





() De Martens, C. Ci. 174. (7) Zid. i. 326. 

(A) Act of the British Parliament “ to authorise the purchase by the 
Prussian Minister of a residence in England for the use of the Praxsian 
Legation, and to regulate the future holding of the same.”—18 & 14 Fic 
©, ili,-—Hertslet's Treaties, vol. viii. p. 866, 

. R2 
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CCVIT. So long, however, as the ambassador does not 
convert his hotel into a place of refuge for offenders against 
the laws of the State, he has a right to enjoy the most per- 
fect and uncontrolled liberty of action within (/) the pre- 
cincts of his hotel. 

It seems a corollary from this proposition that he should 
be entitled to exercise privately the rites of his own religion, 
though it be at variance with that of the Law of the State 
in which he is resident (w). 

CCVIIL. Strictly speaking, however, this privilege is 
confined to himself, his suite, and his fellow-countrymen 
commorant in the foreign land; for although he cannot be 
prevented from receiving native subjects who come to his 
hotel, yet it is competent to the State (m) to prohibit them 
from going to the ambassador's hotel for this, or indeed for 
any purpose. According to Wiequefort, the State might 
require that the religious services be performed in the native 
language of the ambassador. This, however, does not 
appear to be a tenable position, The sanctity of the hotel 
must be violated, in order to ascertain the language, and 
certainly there never could have been any semblance of 
reason for preventing the ambassador or his chaplain from 
the use of the universal, or Latin, language in their devo- 
tions. This restraint by the State must be placed, if at all, 
upon her own subjects. 

CCIX. Since the period of the Reformation, general In- 
ternational usage has sanctioned the right to exercise private 
domestic religious rites in the hotel, which, so long as they 
are strictly private, secm to claim the sanction of natural as 
well as conventional International Law. Two conditions, 
however, have formerly accompanied the permission to exer- 
cise this right—one, that it should be permitted to only one 
minister at a time from one and the same court; another 





() Wicquefort, ibid. ss. 415, din. 

Gr) Martens, s , 5, 6, generally on this subject. 

(a) Martens, ». . Permission even for foreigners belonging to a 
Bee? aanntey te attend hag heen the subiect of treaties. 
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that there should not be already a public or private exercise 
of the religion existing and sanctioned without the precincts 
of the hotel. 

Having regard to this latter condition, the Emperor 
Joseph II., having granted to the Protestants at Vienna the 
liberty of meeting for the private exercise of their devotion, 
insisted on the chapels of the Protestant ambassadors being 
closed. 

There does not, however, seem to be any foundation in 
principle for this very arbitrary act; more especially as 
Protestant is a mere term of negation, under which are 
included worshippers of very different tenets. 

CCX. The only sound principle of law on this subject 
is that already mentioned, viz.:—Religious rites privately 
exercised within the ambassadorial precincts, and for his suite 
and countrymen, ought not to be interfered with. 

The crection of a chapel or church, the use of bells, and 
of any national symbol, is a matter entirely of permission 
and comity. 
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CHIIAPTER IX. 


AMBASSADORS,—DIFFERENT CLASSES OF PUBLIC 
MINISTERS, 


CCXI,. Tue Romans, and indeed the ancients generally, 
recognised but one class of diplomatic agents, whom they 
usually designated by the terms oratores or legati. 

In Europe these terms found their translation at first in 
the generic term of Ambassadors (a), or in some equivalent 
designation of asingle class. Since the fifteenth or sixteenth 
century, the refinements and the vanity (4) of European 
Courts have introduced various grades of diplomatic ageney 
into the positive Law of Nations, which are only so far of 
importance inasmuch as different ceremonial privileges are 
attached to the different degrees of legation. : 

But to the accredited public minister of every State, what- 
ever be his designation, the rights of inviolability and the 
privileges of exterritoriality appertain with equal certainty 
and strength (c) 





(a) Ambassadeurs, Embacadores, Ambasciaturi: perhaps from the 
Spanish embiar, to send, or more probably, regard being had to the 
similar ity of the word in various languages, from ambactus (Botschafter, 
Gesandte). 

(0) And the economy, it should seem, less expense and state being ne- 
cessary for the minister of inferior rank, According to Vattel, Louis XI. 
set the example.—L. iv. ¢. vi. s. 69, 

There have been two Sealey Kliiber says, since the beginning of the 
sixteenth, and three since the beginning of the eighteenth century,— 
8. 179, 

(e) “ Legati varia nune nomina rem ipsam idem sunt."—Bynk. De 
Foro Leg. ¢. 1. 

© Quecunque autem legatorum nomina sint et quecunque legatio sive 
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CCXII. Equally unknown to the ancients was the modern 
distinction of Ordinary, or Resident (d), and Extraordinary 
Ambassadors. 

The Romans, safe, as they reasonably concluded, in the 
vastness of their empire, from foreign invasion, and having 
but little commerce with other nations, neither required nor 
instituted any resident embasssy in forcign countries. 

CCXIII. The breaking up of this vast empire into various 
kingdoms introduced that necessity, which, under the gigantic 
domination of Rome, had not existed. : 

It was not, however, till after the Peace of Westphalia 
(1648) that the institution of permanent embassies, though 
beginning, contemporaneously with standing armies, to take 
root soon after the fifteenth century, can be said to have be- 
come the established practice of nations (e), It was about this 
period that the rights of legation began to be ascertained 
with the careful minuteness which distinguishes this part of 
positive International Law. 

CCXIV. Before theclose of the fifteenth century, a second 
order, and during the eighteenth century, a third order, of di- 
plomatic agents appears to have sprung up(f); and since the 
Congress of Vienna, in 1815, and the protocol of Aix-la- 
Chapelle (y), in 1818, to which Austria, France, Great 
Britain, Prussia, and Russia were parties, the diplomatic 





ordinaria, sive extracrdinaria, quamyis et pro mittentis et pro missi 
dignitate et titulo alius atque alius legatis habeatur honor, id tamen 
constare dehet, si, ut oportet, ex jure gentinm causam ‘estimemus, legati 
personams emper ceque sancte habendam, semper eque custodienda jura, 
que legatis, tanquam legatis, debentur.”"—Bynk. ibid. 

All classes of diplomatic agents have equally the “jus revocandi 
domum,”— Zid. 

(@) Vattel, 1. iv. c. vi. 8. 73. 

(e) Ward, vol. ii. p. 413. 

Hoffter, s. 199. 

Miruss 

Kliiber, s. 170. 

Merlin, Répert., Minastre public. 

(f) Heffter, s, 357, n. (yg) Miruss, a, 85. 





) 
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hierarchy has consisted, technically speaking, of four orders 
classified as follows :— 

The first class is composed of ambassadors, ordinary and 
extraordinary (4), according as their mission be limited or in- 
determinate in point of time, Papal legates, a or de latere, 
and nuncios, ordinary or extraordinary. 

CCXY. All these diplomatic agents enjoy, in the fullest 
manner, the privileges incident to what is universally called 
the representative charactcr, by virtue of which they repre- 
sent their Sovereign or State, not only in the conduct of 
affairs at a foreign court, but they also represent (i) the 
person of the Sovereign or State, and are by usage entitled, 
speaking generally, to the honours which the Sovereign or 
the State (if it could be conceived to be present) would 
receive. 

This idea of the full representative character in the agent, 
had no doubt its origin in the fundamental constitution of 
Monarchical States, because it was possible to represent the 
person of the Monarch ; but Republican States, nevertheless, 
have imitated the example. 

CCXVI. Legates « fatere must not be confounded with 
another class of Papal agents designated Nuncios ( j). 

The legates a latere are sent by the Pope into Roman 
Catholic countries, to exercise, in his name, the spiritual 
functions which depend upon his recognition as Head of the 
Church. 





(4) Evg. such as are sent on embassies of congratulation, condolence, 
or exeuse (Miruss, 3, 6), or to adjust some particular dispute, although 
there be a resident ambassador. 

Martens, s. 198, 

(@ Merlin (Rép., Ministre public, x. 1.), however says, “Nous disons 
que, dans um tel ministre, la représentation est presque parfaite, car elle 
ne Pest pas absolument: quels que soient les honneurs quion rend @ un 
ambassadeur, ils n’égalent jamais et nulle part ceux qu’on rendrait & un 
souverain en personne ; et c'est Vembarras de Vétiquette, A ’éeard d’un 
souverain se trouvant en pays étranger, qui a fait imaginer Vincognito.” 

(7) The Legate is selected from the cardinals, but net the Nuneio. 
Vide post, : 

Merlin, wid, 
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The nuncios are ambassadors sent to foreign courts to 
represent the Pope in the conduct of his affairs, of whatever 
kind they may be (2). 

CCXVII. The division of ambassadors and nuncios into 
ordinary and extraordinary had its origin in the distinction 
between permanent or indeterminate missions, and those 
which had for their object the transaction of an extraordinary, 
particular, and determinate business. 

In modern practice, however, the title “ extraordinary ” is 
given occasionally, as a title of greater honour, even to am- 
bassadors destined to a residence, for an indeterminate period, 
at the court to which they are sent (). 

CCXVII. Diplomatic agents of this first class can only 
besent by States, whether monarchical or republican, entitled 
to royal honours (m). That is to say, if an inferior State 
accredit an ambassador of the first class, he will not be re- 
ceived (x) by the great European Powers. It is impossible, 
however, to maintain, as has been attempted, that the right 
to send ambassadors is confined to monarchies, or to deny 
that the rank of the ambassador, abstractedly speaking, 
depends upon the sending and not upon the receiving 
State (0). 

COXIX. The second class comprixes Envoys (Envoyés, 
Ablegati, Prolegati, Inviati) Ordinary and Extraordinary. 

Ministers Plenipotentiary (Plena potentia muniti, Ministres 
plénipotentiaires, Levollmichtige Gesandten, Minister). 

The Austrian Minister at Constantinople, who appears to 
be by custom exclusively designated as Internuncius. 

The Internuncio of the Pope. 





(A) Pide post, pt. viii. (2) Martens, ubt supr. 

(m) Vide ante, p. 62. 

(n) If he be received at aii, it must be according to his eredentials— 
Vattel, 1, 76. Vide post, 

(0) Mir 

Heffier, 8. . 

Martens, s, 198. 











113, 
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CCXX, The third, or intermediate class, created by the 
Conference of the Five Powers at Aix-la-Chapelle, in 1818, 
is composed of what are called “ Ministres résidents,” ac- 
credited to the Sovereign. Ministers of this class are 
sometimes said to represent the affairs, and not the person 
of their Sovereign, and to be therefore of inferior dignity (p). 

The fourth, usually denominated the third class, includes 
Chargésd’ Affuires ( Geschiiftstriger) accredited tothe Minister 
of Foreign Affairs; either such as are originally sent and 
aceredited ad hoe, or who haye been nominated, either ver- 
bally or by writing, ad interim, during the absence of the 
minister (y), or acercdited to courts to which it is not cus- 
tomary to send a formally constituted minister. 

The ceremonial honours to which this class may be entitled 
appear doubtful, but they are entitled to the immunities of 
recognised diplomatic agents, though without the formal 
character of “ Ministers.” To this class belong Consuls (r), 
being accredited as diplomatic agents, or public ministers, 
such as are maintained by the Christian Powers of Europe 
and America at the Courts of the Barbary States or in 
Egypt. 

CCXXI. These different orders of ministers, it must be 
observed, can only be distinguished by the ceremonial 
honours accorded to them; and, in fact, these divisions, 
which make ,the difference of order depend upon the dif- 
ference of ceremonial, are, strictly speaking, illogical (s). 





{p) “Le résident ne représente pas la personne du prince dans sa 
diguité, mais seulement dans ses affaires.” —Fatted, 1. iy. e. vie 8. 73. 

See below, remarks ou his rea identity with the envoy. 

(q) Ordinarily the Seerctary of Legation —Aerlin, ibid. s. 1. vi. 

Martens, s. 194, 

Kliiber, 8, 182. 

Martens, s, 194, 

(r) “Sice prince envoie un agent avec des lettres de eréance, et pour 
affaires publiques, Vagent est dés lors ministre public: le titre n’y fait 
rien."— Vattel, 1. iv: e. vi. s, 75. 

(s) There is much truth in M. Pinheiro Ferreira’s remarks on this 
point.—Note to 192nd section of Murtens. 
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For if, upon this principle of distinction, it were asked 
why the ambassador enjoyed greater honours than the envoy, 
it must be answered, because the former belongs to the first, 
and the latter to the second class; and if it were asked why 
the former belonged to the first, and the latter to the second 
class, it must be answered, because the former is an ambas- 
sador and the latter an envoy. 

CCOXXIL. The only sound and logical division is that which 
is founded on the true principle of gencral International Law, 
viz., a regard to the character of the affair evidenced by his 
credentials (mandatum, mandut), entrusted to the manage- 
ment of the agent, whatever be his title. There is a clear 
distinction, according to thenature of things, between agents 
(Plénipotentiaires) aceredited hy one Sovereign to another 
Sovereign, and agents (Chargés d’ Affaires), accredited by 
one Minister for Foreign Aflairs to another Minister for 
Foreign Affairs (¢). 

There is also a distinction, less clear but conceivable, be- 
tween the minister representing his Sovereign, both in his 
person and in his affairs, as is the case with the ambassador 
and the minister representing the Sovereign in his affairs 
only, as, according to Vattel (z), is the case with the Resident, 
oreven with the Hnroy. Neither of these classes of ministers 
have the pre-eminently representative character (earactére 
représentatif par excellence) which belongs to the full ambas- 
sador (x). It is between these two classes, therefore, that 
Vattel pronounces “ the most necessary and the only true 
distinction ” to exist. 

The juster division, however, appears to be that already 
stated, viz., between agents accredited to the Sovereign, and 
agents accredited to the Minister. 

CCXXIIL. It has been already observed, that all these 





(t) Martens, s. 191. 

Wheaton, 1. 262, s. 6. 

(w) L, iv. e. vies, 73: Le Résident,? &e. 
(rv) Martens, s, 198, Notes, &e. 
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different classes enjoy equally the immunities (y) incident to 
the jus legationum (droit de légation, @ambassade, Gesandt- 
schaftsrecht). 

According to the fourth article of the Congress of Vienna 
(1815), the rank of diplomatic agents between themselves 
was to be determined by reference to the date of the official 
notification of their arrival at the court to which they are 
accredited ; and by the sixth article, as we have already 
seen (z), all distinctions of rank between diplomatic minis- 
ters, arising out of the ties of consanguinity and the domestic 
or political relations of their respective courts, are abolished. 

CCXXIV. Every State may determine for itself what rank 
it will confer upon its diplomatic agents (7), nor is it restricted 
by International Law as to their number (4), their sex (ce), 
their religion (i), or their station, whether lay or clerical, 
military or civil (¢), unless the latter be opposed to a funda- 
mental law of the receiving State. It is usual for States to 
send and receive diplomatic agents of equal rank. 

A diplomatic agent may be aceredited at one and the same 
time to various States, as the history of Germany and Switzer- 
land abundantly testifies (/). 

A diplomatic agent may be fully empowered to negotiate 
with foreign States, as at a congress of different nations, 





(y) Heffter, 208: “In Ansehung der gesandtschaftlichen Geschiifte 
selbst, der Fihigkeit dazu, und ihrer Giiltigkeit, ist der ganze Rang- 
unterschied véllig ohne Hintluss.” 

(2) Fide unte, Chapter on Soverzrexs. Pt. vi. chap. i. 

Martens, 3. 199, 

(a) Subject to what lias been said, ante, p. 249 § cexvill. 

(6) Maruss, s, 117. 

(c) Martens, s. 120, 

Moser, Die Gesandten nach ihren Rechten und Pflichten,— Kleine 
Schriften, t. 8. n, 2, 

Miruss, s, 127. 

(a) Vide post, pt. viii. c. i. 

The Bishop of Ross was Mary Queen of Scots’ ambhssador; the 
Bishop of Bristol was plenipotentiary at the Peace of Utrecht, the last 
instance of the diplomatic employment of an English Bishop. 

(e) Kliiber, s. 187, (f) Méruss, s. 120. 
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without being accredited to any particular court: or he 
may be aceredited by a third State to mediate between two 
other States (y). 

CCXXYV. The legal status of mere agents employed, on 
behalf of Governments or Princes, in foreign countries, is not 
very clearly defined by any writer upon International Juris- 
prudence (2). 

It is clear, however, that agents employed in adjusting 
private claims of the Sovereign or negotiating a loan, com- 
missioners to settle boundaries, and the like, are not virtute 
oficti clothed with the immunities of a diplomatic agent, 
The same remark applies to secret emissaries of a State, 
though sent with the permission of the foreign State into its 
territory. 

These commissioners or cinissaries, though furnished per- 
haps with (/) letters of recommendation from their Sovereign, 
and therefore entitled to move consideration than private 
individuals, are not accredited, and therefore cannot claim 
the jus legationum. 

Tf, however, the State clothe them with diplomatic powers, 
and accredit them to a forcign State, they hecome entitled 
to the immunities of a diplomatic agent (/). 


(9) Miruss, 3. 86, n. a. 

(A) Wiequefort, 1. pp. 62, 63. 

Vattel, 1. a Vi 8, 75, 

Heffter, 2. 

Kliber, ss. 71, 172. 

Martens, ss. 196, 197, and P. Ferrcira’s notes thereupon. 

Miruss, 38, 107-111. 

(2) Martens, s. 203, 

(7) “Le mesme mot (Commissaire) a souvent une signification plus 
estendué, et marque une ministre qui wa point dautre qualité parti- 
culiére; et alors il pout este ministre public, soit qu'il ait esté en- 
yoyé & un congros ou a quelque prince ou république,"—1 iegue- 
Sort, 64, : 

Miruss, 8. 86: Geschiiftsyesandte. 

“Si ce prince enyoie un ageut avec des tettres de eréance, et pour 
affaires publiques, I'agent ext dds lors ministre public: le titre n’y fait 
rien.” “Tl faut en dire autant des dgputés, cononissaires, ot autres chargés 
Waffaires publiques.”"— Vettel, ibid. 
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This is also the case with deputies sent to a Congress on 
behalf of a Confederation of States, if they, be accredited. 
The whole question depends upon whether or no the con- 
stituent body has been competent, and has intended to clothe 
them with a ministerial character. 

CCXXVI. Consuls, generally speaking, are not entitled, 
to the jus legationum. The institution of the consulate being 
of great importance and some complexity, must be reserved 
for a separate and distinct discussion (/). 











Tout dépend de la question de savoir jusqu'd quel point leur con- 
stituant a pu et youlu leur attribuer un caractére ministériel."—Martens, 
tid. 

(hk) Vide post, pt. vii. c. i. 
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CHAPTER X. 


AMBASSADORS— INSTRUCTIONS, 


CCXXVII. Wiru reference to the State which he re- 
presents, the public character of the ambassador may be 
said to begin with the receipt of his zustructions, which con- 
tain the measure of his responsibility to his own Government. 

' These are for his own guidance; they may be secret or 
ostensible to the court to which he is acercdited, or their 
partial or entire communication may he left to his discre- 
tion (a). 

Despatches addressed to him after his departure may 
contain, in substance or in form, subsequent and additional 
instructions, 

CCXXVIII. Vattel remarks that if the ratification of 
the principal were not now held necessary for any engage- 
ment entered into by the ambassador, these instructions 
would be liable to those principles of construction which 
natural (4) law would apply to the matter of agency and 
procuration (procuration, mandement). 

CCXXIX. With reference to the State to which he is 
sent, the public character of the ambassador receives its formal 
recognition on the production of his Letters of Credence 





(a) Vattel, 1. iv. c. vi. 3. 77. 

Wheaton, 1, 8, 268. 

Heffier, 8, 210. 

Martens, s, 205, 

Bynkershoek, Q. J. P.1, 2, ¢. ¥! 
nune agant cum publice sudiuntw 

(8) Here the J ustinian Law would be almost necessarily resorted to, 

fF Aree LT 





‘ Legati quid rerum olim egerint, et 
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(lettres de créance, Creditiv, Credentialen, Beglaubigungs- 
schreiben) (c). 

This instrument is addressed by the Sovercign or chief 

magistrate of the State which the ambassador represents to 
the Sovereign or State to which he is sent. In the case of a 
chargé @affaires, it is addressed by one Minister of Foreign 
Affairs to another (d). It contains the general purport of the 
mission, and the name and class of the diplomatic agent, and 
requests that faith may be given to his representations on the 
part of his principal (¢). The same Letters of Credence may 
suffice for several ministers, if they be of the same rank. 

Sometimes one minister is furnished with several Letters 
of Credence, if he be accredited to several Sovereigns or 
States, or to the same Sovereign in various capacities. Ifthe 
rank of the diplomatic agent be changed during his residence 
ata forcign court, fresh Letters of Credence are required, and 
the ceremonies incident to their presentation are renewed (f). 
According to modern custom, the Full Power empowering 
the diplomatic agent to negotiate, is not inserted in the 
Letters of Credence, but is a separate instrument, drawn up 
in the form of letters patent (mandatum procuratorium, pleni- 
potentia, plein pouvoir, Vollmacht) (9). 





(c) Fattel, 1. iv. e. vi. s. 76: “ Les lettres de créance sont Yinstrument 
qui autorise et constitue le ministre dans son caractére auprés du prince 
& qui elles sont adressées. Si ce prince regoit le ministre, il ne peut le 
recevoir que dans la qualité que Ini domnent ses lettres de créance, Elles 
sont comme sa procuratio: Srale, sont mendement ouvert, mandatum 
aranifestum,” 

Tid. “Tees quil est entrdé dans le pays oii jl est envoys, et quil 
se fait connaitre, i est sous la protection du droit des gens 

Heffter, s. 200, 

(d) Martens, 8. 202, 

Wheaton, 1. 267. 

(¢) Martens, wht supr. Cf) LHeffter, 3, 210. 

(g) Fattel does not mentinn the instrument of Full Powers as distinct 
from the Letters of Credence. 

Miruas, 8, 136, 1-141. 
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CCXXX. It is the Ful: Power, whether it be a sepa- 
rate instrument or contained in the Letters of Credence, 
which founds the authority of the diplonfatic agent as the 
representative of his Sovereign, and the terms of it are 
binding on him and his principal, though at variance with 
secret instructions, 

This important principle of International Law, which 
clearly flows from the reasou of the thing, is supported by 
the express authority of Grotius (4), and by the analogy of 
the law of mercantile ageney as sct forth in the Digest, 
which is in this instance, as in others, the written Law of 
Nations (2). 

The Full Power may be geneval or special. The general 
Full Power (mandatum illimitutum) capacitates the holder 
of it for all the usual diplomatic functions, or for negotiating 
generally with a foreign State. 

There are some instances of such a Full Power being 
construed as xcerediting the bearer to all courts (actus ad 
omnes populos) (j); but this construction has long ceased 
to be maintained. 





(A) Grotius, Lil, e. xi. s, 12: “ Sed et per hominem alterwn obligamur, 
si constet de voluntale nostra, qua illum cleyerimus ut instrumentim 
nostrum ad hoe speciatim, aut sab generali notione, Et in generali 
prepositions accidere potest, ut nos obiiget qui preepusitus est, agento 
contra yoluntatem nostram sibi soli signiticatant: quia hie distineti 
sunt actus volendi; unis, quo nos obligamus ratum habituros quicquid. 
ille in tali neyotiorum yencre fecerit; alter, quo illum nobis obligamus ut 
non agat nisi ex prieseripto, sibi non aliis coguito, Quod notandum est 
ad ea, que Legati promittuat pro Regibus ex yi instrwmenti procurntorii, 
excedendo arcana mandata.” 

4b, s, xiii.:  Atque hinc ctiam intelligi potest exercitoriam et insti-+ 
toriam, que non tam actioncs sim: quam qualitates actionum, ipso natu- 
rali jure niti,” 

Bynk, QT. PA tie 8. 2, 6. 7. 

@) “Ut autem obtinnit, Jus Justinianeum appellari Jus commune, ita 
vicissim Jus commune, genere qnodam reciprocationis, appellabitur Jus 
Casareum.”—Bynkershock, Q. J. P.1. i. ¢. xxiv. 

()) Miruss, s. 127. 

Kuiber, s. 193, n.c, who says that two instances are found in Lamberty, 
Mémoires, viii, 748, ix. 653. 

Martens, s, 204, n. 6, cites De Torey, Mémoires, t. iii. p. 65, and says, 

VOL. LE. s 

















s, 
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The special Full Power (mandatum limitatum) authorises 
the holder of itto transact only a particular business: the 
limits of his authority are defined, and out of these he cannot 
travel. 

CCXXXI. If these powers be granted to several persons, 
it should be expressed in them (%) whether they may act 
severajly or only jointly in the execution of their office. 

In time of peace, the diplomatic agent is sufficiently pro- 
tected by the passport of his own Government. In time of 
war he must be provided with a pass of safe-conduct (sauf- 
constuit, salvi conductus litere), to ensure his protection 
while travelling through the territorics of the enemy of his 


State (d). 





that the plein pouvoir given by the First Consul to Augereau, in 1800, 
to make peace with the princes of the empire, was of this description. 

(hk) Martens, s. 204, 

(@) Mirus. 155. 

Wheaton, 1, 262, 269, 
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CHAPTER XI. 


AMBASSADORS——ARRIVAL—AUDIENCKE, 


CCOXXXII, Every diplomatic agent must notify his 
arrival to the Minister for Foreign Affairs («). 

If the diplomatic agent be of the first class, his arrival is 
communicated through the Sceretary of the Embassy, or 
some other gentleman (Gesandtschaftscavalicr) attached to 
the mission, 

He delivers a copy of the Letters of Credence to the 
Minister for Foreign Affairs and requests an audience for 
his principal with the Sovereign. 

This audience may be either public or private; diplomatic 
agents of the first class are alone entitled to the formor. 
But this audience is not a necessary preliminary to his 
entering upon the performance of his functions. 

The public audience used to be preceded by a solemn 
entry (entrée solennelle), the details of which, such as the 
number of horses which may draw the ambassador's coach, 
the staircase by which he is to ascend, and the like, have 
been dwelt upon with patient and characteristic minuteness 
by many German publicists. The ceremony has now fallen 
into general desuctude (4). 

At the ‘audience, which is now usually private, the 





(a) Martens, s. 206. 

Miruas, 8, 307. 

Wheaton, 1, 270, 

(6) Au reste, toute cette pénibl-rérémonie de Vaudienc migile et 
peu nécessaire, méme & un ambassadewr, pour entrer en fonctions,” &e, 

Martens, ibid. 
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Letters of Credence ure delivered, a complimentary speech 
is made by the ambassador and replied to by the Sovereign. 

CCX XXIIL If the diplomatic agent be of the second 
or third class, his arrival is notified by a letter to the 
Minister for Foreign Affairs, who is requested to take the 
orders of his Sovereign respecting the delivery of the Letters 
of Credence. 

It should seem that the majority of European Courts 
would concede to these diplomatic agents the privilege of a 
public audience (¢). In practice, however, the Sovereign 
usually receives them at a private audience, at which the 
Minister for Foreign Affairs restores to them their Letters 
of Credence. 

If the diplomatic agent be of the fourth class, if he bea 
Chargé @ Affaires not accredited to the Sovereign, his arrival 
is notified by letter to the Minister for Foreign Affairs, of 
whom alone an audience is requested, for the purpose of de- 
livering the Letters of Credence (d). 

“In Republican States,” Mr. Wheaton observes, “ the 
diplomatic agent is received in a similar manner by the 
« chief executive magistrate or council charged with the 
“ forcign affairs of the nation.” It should scem, however, 
that though there is less uniformity in republican courts as 
to the observance of the ceremonies of a public audience, 
they have nevertheless retained the principal circumstances 
of the etiquette practised by monarchical courts upon these 
occasions (¢). 

CCXX XIV. The rules of etiqueite which long usage 
has established between diplomatic agents resident at the 
sme foreign court, and towards the members of the foreign 
Government, occupy many pages of some works upon In- 
ternational Law; but these rules, though their observance 
on the ground of convenience be very desirable, and their 
non-obseryance would denote ill-breeding in .the State 





(c) Martens, s, 207. (@ Wheaton, ibid. 
Ws; 3211. would seem to deny this. (e) Martens, s. 206, 
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renouncing them, do not arrive at the dignity of laws, or 
attain the character of rights (f). 

CCXXXYV. Merlin’s remark is sound and just, that 
there is but one general rule on this subject: namely, that 
public ministers should receive all the distinctions which 
etiquette and the manners of each nation have determined, 
as marks of that estimation which is befitting. 

It must be remembered that custom may impart a value 
to a ceremony in itself indifferent, but which has become 
significant of the estimation in which the object of the 
ceremony is held. We have seen an instance of this in the 
honours of the salute paid to the flags of nations. When 
usage has attached a real value to a point of etiquette, the 
omission of it is not justifiable by any principle of Inter- 
national Law (,). 

CCOXXXVI. Nevertheless, it must always be competent 
to a Sovereign to make alterations in the ceremonies of his 
court: he must of course be prepared for tivo consequences 
—one would probably be, that foreign nations will refuse to 
accredit diplomatic agents to him to be received upon the 
footing of these .alterations; another in all likelihood 
would be, that he must submit himself to retaliatory altera- 
tions, in the person of his own representatives at foreign 
courts (h). 

CCOXXXVII. (‘) The mission of a diplomatic minister 
may b 











(f) Wheaton, i. 272. 

Merlin, ibid, s, iy. 

(g) “ Quand ine coutume,” says Vattel, “est tellement. stablie qu'elle 
donne une valeur révlle & des choses indiflérentes de leur nature, et une 
signification constante suivant les mceurs et les usages, le droit des gens 
naturel et nécessaire oblige d’avoir égard & cette institution, et de se 
conduire, par rapport @ ces choses-la, comme si elles avaient clles-mémes 
la valeur que les hommes y ont attachée.”—L. iv..¢. vi. s. 79. 

(A) Merlin, s, iv. 

See also Wurtens, s. 184, upon this point. 

(2) Martens, 1. iv. ¢. 8, 8. 148. 

Miruas, ss, 366-370. 

Kliiber, ss, 228-230. 

Wheaton, Dr. Int. i. ss. 23, 24, 
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1. Altered in its rank or character. 

2. Suspended. 

3. Entirely closed or ended. 

CCXXXVIIT. It is altered in its character when the 
grade of the embassy is heightened or lowered, when an 
envoy becomes an ambassador or vice versa, or when an 
ambassador, sent onan affair of ceremony, becomes a resi- 
dent ambassador. By such changes as these the embassy 
is not suspended ov ended, but only changed, as to its diplo- 
matic rank or character. 

CCXX XTX. Various events may happen which suspend 
‘the funetions of the ambassador; for instance the death of 
- his Sovereign may have this effect only, though it may also 

end his mission. During this interval, however, he enjoys 
all the privileges of inviolability and exterritoriality which 
appertain to his office. These remain until his embassy be 
bona fide terminated, and until he has left the territory of 
the State to which he has been accredited. Thus Grotius 
observes: “ In itu continuo et de reditu censetur, non hoe 
“ ex vi verbi, set ut absurdum vitctur: neque enim inutile 
“esse beneficium debet. Et abitus tutus intelligendus 
“ usque dum eo peryenerit ubi in tuto sit” (/). 

CCXL, The mission is ended hy :— 

1, The lapse of a particular period, as in the case of an 
ambassador appointed ad interim, when the regular ambas- 
sador returns to his post. 

2, By the accomplishment of the particular object of the 
mission, as in the case of an embassy sent for the purpose 
of congratulation, or to represent a state at a particular 
ceremony; or when there has been a special and limited 
object to the missinn, which has either been attained or has 
failed. 

3. By the death, abdication, or dethronement of the 
Sovereign accrediting the ambassador, or by the death of 
the Sovereign to whom he is accredited. In both these 
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cases, according to International Usage and Practice, 
the ambassador must be accredited anew by his Sovereign ; 
though, in cases in which it is known that his mission is 
only suspended, and that he will be -re-ateredited, it is usual 
to continue to transact business, sud spe rati, with him as’ 
ambassador. - 

4, By the formal declaration of the ambassador, on 
account of some injury or insult, or of some pressing urgency, 
that his mission must be considered as closed. 

5. By the act of the Court to which he is accredited, 
when that court on the ground of his misconduct, or of a 


quarrel with his Government, orders the ambassador to leave — 


the territory, without waiting for his formal recall, : 

6, By the voluntary resignation of his office by the am- 
bassador himself. 

7. By his recall by the Government which accredited 
him. 

CCXLI. In the last-mentioned case it is usual for the 
ambassador to request an audience, more or jess formal, , 
according to circumstances, with the Sovereign to whom he 
is accredited, and to deliver to him the order or letter recall- 
ing him (lettres de rappel, Zuriickberufunysschreiben). Te 
afterwards usually receives, in return, letters or papers to 
facilitate his return (what ave termed lettres de réeréance (h), 
reereditio), and his passport, and sometimes a present; but 
the Republic of the North Amcrican United States follows 
the example of the ancient Republic of Venice, and forbids 
her representatives to accept any such prescnt. 

CCXLII. When the death of the ambassador himself 





(&) © Récréance est aussien usage dans cette phrase, lettres de récréance, 
qui se dit, soit des lettres qu'im prince enyoie A son ambassadeur, pour les 
présenter au prince d'auprés duquel il le rappelle ; soit des lettres que ee 
prinee donne & un ambassadem, afin qu'il les rende, & son retour, au prince 
qui le rappelle. Le roi de Prusse envoya nne lettre de récréance & son 
ambassadeur pour le faire revenir. Le roi d’Espague donna uve lettre de 


récréance & l'ambassadenr de France, lorsqu'tl prit son audience de 


~ 
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ends his mission, the first step that the Secretary of Legation 
—or, in his default, some Minister of an allied Power—takes, 
is to affix a seal upon his official papers, and, if necessary, 
“upon his moveables. itis only a case of necessity that 
warrants the interference of the local authority. His corpse 
is entitled to a decent burial at the place of his death, or it 
may be removed for the purpose of interment elsewhere ; 
and it is exempted from any mortuary dues usually payable 
in the country, All questions relating to his moveable 
property, whether he died testate or intestate, are, by a long- 
established rale of International Comity, determinable only 
by the laws of his domicil or of his own country. His move- 
ables are also exempt from any kind of tax or impost (droit 
@aubuine, detractio). It is usual also to continue to the 
widow, family, and suite of the deceased, the privileges and 
immunities incident to his office, for such limited period as 
may reasonably suflice to cnable them to leave the country. 
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PART THE SEVENTH. 


CHAPTER I. 


CONSULS—HISTORICAL INTRODUCTION, 


CCXLUIL. In the second chapter of the former volume 
of this work (), mention was made of a class.of public officers 
who, though not clothed, accurately speaking, with a repre- 
sentative character, are entitled to a quasi-diplomatic position, 
namely Consuls (b), 

It is proposed now to take into consideration the character 
and functions imparted by International Law to this class of 
public officers, 

CCXLIV. The institution of a F oreign Consulate within 
the territory of an independent nation, is a most important 
result of International Comity; but inasmuch as Custom, 
Prescription, and Treaty have placed the Resident Consu- 
late, as much as the Resident Embassy, within the domain 
of Right, it seems more properly discussed in this portion of 
the work than in that portion which is devoted to the exclu= 
sive consideration of questions relating to International 
Comity (c). The origin of this institution is probably trace- 
able to that Domestic Consulate which, after the fall of the 
Western Empire, was, during the earlier part of the Middle 
Ages, founded in most of the maritime cities of the south of 





(a) Vide ante, vol. i. p. 10. 

(0) Mutitz, Manuel des Consuls, t. i. p.6; a work of marvellous research 
and great ability. 

(©) Vide ante, vol. i, pp. 12, 18, et presertim, pp. 218-215. 
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Europe connected with commerce and navigation, the juris- 
prudence andauthority of which rested mainly upon principles 
gleaned from the Roman and Greek Law. 

The tribunals of the domestic institution were oceupied by 
judges (d), known by the name of Juges Consuls, or Consuls 
Marchands; while the forcign institution was dependent on 
certain officers known by the title of Consuls Coutre mer, or 
Consuls & Pétranyer. These latter officers were persons sent 

~ by independent countries, or free cities, to the seaports and 
adjacent towns of foreign kingdoms, for the purpose of protect- 
ing the national commerce, especially in matters of shipwreck, 
of watching over national interests and privileges, and of ad- 
justing disputes between national sailors and merchants (e). 

The perils to which infant commerce was exposed, and the 
insecurity of personal intercourse with foreigners during the 
times of oppression which followed the overthrow of the 
Western Empire, rendered the two following objects matters 
of the greatest importance :— 

1, The obtaining in foreign countries a place of safe 
deposit for merchandise. 





(d) The term “ consulaire” is still used as synonymous with  com- 
mercial” on the Continent. “ Sentence eonsulaire,’ “ condamnation con- 
sulaire,” “ juridiction consulatre,” as expressing the attributes and powers 
of “tribunaux de commerce.”—De Martens, Le Guide diplomatique, 
t. 1. p. 238, notes. 

(ce) The first chapter of the famous Consolato del Mare is in these 
words :—“Sogliono ogn’ anno, il di del Natale del nostro Signore, all’ 
ora del vespero, gli uomini da bene navizanti, e padroni, marinari, o 
tutti,o maggior parte di quelli, ragun; in eonsiglio, in un luogo da 
loro eletto, ¢ depntato, come par usanza anno nella Citta di Valenza; 
e quiyi per elezione, ¢ non per sorte, tuttt insieme raccolti, o la maggior 
parte di loro, eleggzeno dev uomini da bene, dell’ arte del mare, per loro 
Consoli, ¢ per Gindice un’ altro della medesima fazione del mare, e non 
Waltro qualsisia ufficio o arte; e questo eleggono per Giudico delle 
appellazioni, le quali appellazioni si fanno dalle sentenze date per i 
predetti Consoli. Fle sopradette elezioni si fanno per vigore, de’ privilegi 
ottenuti dal Re, e dagli antecessori di quella, quali privilegi hanno gli 
uomini da bene della sopradetta arte del mare.” Then follow several 
chapters ag to the mode of exercising their jurisdiction, both by the 
Consuls and the Court of Appeal. 
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2. A jurisdiction within the limits of it,” independent of 
the country in which it was situated. 

About the eleventh century depositories and a jurisdiction in 
Europe, for the purpose of taking cognisance of all questions 
of this kind, sprang into existence under the protection of 
Consuls upon the shores of the Mediterranean Sea; and 
in the East, the establishment of similar institutions upon 
the coast of Syria was one of the immediate consequences of 
the Crusades. The establishment of factories in Greece by , 
the inhabitants of Amalfi and Venice, indeed, preceded 
the Crusades, while the -establishment of factories in Syria 
was the fruit of those conquests. These were at first under 
the protection of the Christian and Frank sovereignties, 
which, from the conquest of Palestine till the thirteenth 
century, maintained their position in the East. 

During this period, a system seems to have prevailed that 
every European should be amenable only to the law of his 
native country (f). After this period, when the East had 
fallen under the captivity of Islam, freaties were entered 
into (of which the fourteenth century furnishes abundant 
examples) between the Christian and Moslem Powers, and 
especially in Egypt, which confirmed the establishment of 
European consulates in Mahometan countries. 

About the same time the institution began to extend itself, 
keeping pace with the extension of trade, beyond the limits 
of the Mediterranean, over the northern and eastern coasts 
of Europe. In the ports of the Baltic und the Mediterranean 
especially, foreign merchants inhabited particular quarters 
of the town, subject to the jurisdiction and authority of their 
Consuls, who were also designated by various titles, accord- 
ing to the customs of various countries, viz.: Governors, 
Protectors, Ancients, Aldermen (9), Syndics, Jurats, Prévosts, 





(f) Péde post, Domtcrt, vol. iv. 

Afiltitz, ii. c. 1. Réswné ph. 894-401. 
Heffter, drittes Buch, iii. Die Consuln, s, 224, 
(a) Appellation of the Hanse Towns. 
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Capitouls, Echevins, and who administered justice to their 
fellow-countrymen according to their national laws, and 
maintained the privileges conceded to them in all matters, 
especially as to the use of the weights, measures, and coins of 
their respective countries. 

The organisation of the Consulate was more or less com- 
plete, as the interests which the Consul had to protect 
were more or less regular, as the obstacles they had to 
encounter were greater or less, as the Municipal Laws 
of the State in which they were established were more or 
less penetrated by the commercial spirit. The Levant pro- 
duced the best specimens of the institution; and Venice, 
Genoa, Marseilles, and Barcelona appear to have been the 
cities in which it attained the greatest perfection (/). 

At this time, when the faith of treaties was little respected, 
when even alliances of States, subjected as they were to 
frequent violations, offered but a feeble guarantee for the 
security of life and property to the stranger; when one 
nation generally regarded the trade of another as an injury 
to her own subjects ; when embassies were of rare occurrence 
and of short duration, and when there were no Resident 
Ambassadors, International Commerce would have withered 
away without the protecting shadow of the Consulate. 
Consuls alone, at this time, enjoyed the full privileges of 
the jus gentium, and all the immunities accorded at the 
present time to Ambassadors. 

Before the middle of the seventeenth century, however, a 
great change’ had been effectcd in the whole condition of 
International Commerce and of International intercourse 
generally. About this time, permanent and perpetual lega- 
tions had become a part of the received Public Law of 
Europe; the idea of national independence, moreover, 
had taken deep root, and the exterritorial jurisdiction, 
both criminal and civil, of the Consuls was wholly at variance 
with this principle ; at the same time the general refinement 





(A) Miititz, 1. ii. c. 2, 8. viii. p, 492. 
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of manners, and the improvement of Municipal Law, 
rendered it less necessary ; and throughout Christian Europe, 
this jurisdiction passed into the hands of the territorial 
authorities. 

The medieval institution of consular jurisdiction, under 
the influence of these causes, entirely changed its condition 
and character, and shrank into a general vigilance of the 
Consul over the interests of the shipping and navigation 
of his nation, and into a kind of authority, not very accurately 
defined (2), over the members of it at a particular locality. 

This is the position which, in Christian countries, the 
Consulate occupies at the present day. In Mahometan 
countries, however, Consuls have retained, by virtue of 
express stipulations in treaties, the jus gentium incident to 
accredited Ministers, together with the especial prerogatives 
of jurisdiction, which have been alluded to (j). 

CCXLYV. The status of the Consulate, therefore, at the 
present time seems to require a twofold division, viz.— 

1, The legal status of Consuls in Christian countries. 

2, The legal status of Consuls in the Levant and in 
Mahometan countries. 





(i) “A Paimable, aimablement,” in the Consular instructions put forth 
by France and Greece. 

(9) -Miltitz, 1. iii, e 1. 

Bynkershock, De Foro Leg. vol. xX 

Martens, Droit des Gens, 1. iv. c, iii, s. 147. 

Pattel, 1, ii, e. ii. 3, 84, 

Bluntschli, Introd, p. 23; “Le nouveau droit international connait & ~ 
cété des Lévations le systéme des Consulats. Le nombre des consuls est 
beaucoup plus considérable que celui des représentants diplomatiques des 
Stats, ot tend & s'augmonter beaucoup. Les consulats, répandus sur toute 
la surface terresire, enveloppent le globe comme un réseau de postes in- 
ternationaux ; ils facilitent les relations pacifiques entre les nations, 
et donnent plus d'intensité & la vie commune et aux intéréts communs 
des peuples. Les consuls ne sont pas, comme les diplomates, les repré- 
sentants des états; ils ont surtout A protéger & létranger les intééts 
de leurs nationaux, et & precurer anx droits de ces derniers la protection 
qwon leur accorde dans la patrie. C'est pour cela que limportance des 
consulats augmente en proportion du développement et des progrés des 
relations entre peuples,” 
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CCXLVI. Consens in Christian countries are not, 
legally speaking, Public Ministers of the State to which they 
belong, though having a public churacter, they are under a 
more apgeial protection of International Law than uncom- 





(a) Kent's Commentaries, S¢., vol. i. part 1, 1. ii, p. 41. 
Wheaton's IList. p. 244. 
Wheaton's Elements,.§e., vol. i. p. 282. 
Fynn's British Consul Abroad, passim, 
Wildman's Int, Law, vol. i. p. 130; vol. ii, p. 41, 
Heffier, drittes Buch, p. 
Ortolan, Dipl, de la Mer, t. i. p. 275. 
De Martens et De Cussey, i. Index eapl. “ Consuls.” 
Wiequefort, t. i. 8, 5, p. 1. 
Valin, Ord, vol. il. 1,t.9. De Consuls, 
Saalfeld, Handbuch des positiven Vilkerrechts, p. 117, 8. 55, A very 
useful and correct swnmary of the duties and rights of Consuls, 
Report from the Select Commnittee on Consular Establishinents, Jaid before 
Parliament, August 10, 1835. 
Faliz, Droit mternational privé, ch. Evterritorialité, 
Flassan, Histoire générale et raisonnée de la Diplomatie francaise, 
t. i. vii. 
Grundsiitse des praktischen Ruropiiischen Scerechts, von Kaltenboon, 
Berlin, 1851 ; ii. 352, «. 216, 
Le Guide Diplomatique, pur le B. Charles de Martens, t. ic. 12, p. 236. 
* (4th ed, 1351.) 

Regulations prescribed for the use of the Consular service of the United 
States, : 

Instructions to Consuls relative to the Merchant Shipping Act, prepared by 
Board of Trade, London, 1855, 

On February 23, 1871, the Ilouse of Commons appointed a committee 
to “enquire into the constitution of the diplomatic’ and consular ser- 
vices, and thelr maintenance on an ellicientt footing, required by the 
political and commercial interests of the country.” Z 

The Committee made a first report, which was ordered to be printed, 
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missioned individuals. This protection they have a right to 
claim both from the State which sends, and from the State 
which admits them. But they are not the representatives 
of their State, nor entitled to any of the privileges and 
immunities accorded to such representatives, whether they 
be full ambassadors or simple chargés @affaires, and for 
these more especial reasons :— 

1, They are not, except in cases where they are also chargés 
d'affaires (>), furnished with credentials (lettres de créance), 
bat with a mere commission (lettres de provision) to watch 
over the commercial rights and privileges of their nations, 

2. They cannot enter upon the discharge of their functions 
without the permission and confirmation of their commission 
by the Sovereign of the country to which they are deputed. 
That commission is termed the exeyuatur, and may, at any 
time, be revoked by such Sovercign (c). 

3. As a general rule, they are amenable to the civil and 
criminal jurisdiction of the country in which they reside. 
Vattel’s position that they are exempted from the latter, is 
wholly unsupported by the requisite proof ( d). 





on May 18, 1871; a second report, which was ordered to be printed, on 
Tuly 24,1871 ; and a third aud apparently final report, which was ordered 
to be printed, on July 16, 1872. 

(4) The Consuls-General of France, at Cairo, Tripoli, and in the 
capitals of the South American Atepublies, and also, it is believed, at 
Canton and Manilla, are chargés-d'atlaires as well as Consuls, . Lhe 
powers of these Consuls are of a much more extended character than those 
of the ordinary Kuropean Consuls, De Martens, ib. i. 257, n, 

Blunischhi, s, 250, 

At Tunis the relations with France were during the year 1881 placed 
upon a new footing. A French protectorate was established over the 
territory of the Bey, and the french Consul-General was converted into 
a Resident, with aright of supervision over Tunisian foreign Affairs, 

(c) Bluntschli, s, 246. : 

(@) Vattel, t. i. 1. id, c. ii, s, SL: “Ses fonctions exigent premiérement 
qwil ne soit point sujet de état oi: il réside 3 car il serait obligé d’en 
suivre les ordres en toutes choses, et n’anrait pas la lherté de faire les 
fonctions de sa charge, Elles paraissent méme demander que le Consul 
soit indépendant de la justice criminelle ordinaire du liea ou j] réside, en 
sorte qu'il ne puisse étre molesté, ou mis en prison, 4 moins qwil ne yiole 
lui-méme le droit des gens par quelquy attentat norme.” “Et bien que 





272 INTERNATIONAL LAW. - 


4, They are subject to the payment of taxes. 

5. The permission to have places of worship in their 
houses is very rarely accorded to Consuls (e). 

6. They have no claim to any foreign ceremonial or mark 
of respect, and no right of .precedence, except among them- 
selves according to the rank of the different States to which 





Vimportance des fonctions consulaires ne soit point assez relevée pour 
procurer & la personne du Consul linviolabilité et Yabsolue indépendance 
dont jouissent les ministres publics, comme # est sous 1a protection par- 
ticulidre du souyerain qui lemploie, et chargé de veiller & ses intéréts, s'il 
tombe en faute, les Ggards dus & son maitre demandent qu'il lui soit ren 
voyé pour étre puni. C'est ainsi qu’en useut les états qui veulent vivre en 
bonne intelligence, Mais le plus sir eat de pouryoir, autant qu'on le peut, 
& toutes ces choses, par le traité de commerce,” 

“On peut accorder” (says De Martens, 1. iv, ¢. iii. s. 148, note) “que 
la plupart des stats ne refuseraient pas Yextradition.” 

“ Considering the importance of the consular functions, and the activity 
which is required of them in all great maritime ports, and the approach 
which Consuls make to the efficacy and dignity of diplomatic characters, 
it was # wise provision in the constitution of the United States whieh 
gave to the Supreme Court original jurisdiction in all cases affecting 
Consuls, as well as Ambassadors and other public Ministers; and the 
federal jurisdiction is understood to be exclusive of the State Courts,”— 
1 Kent, 45. “es 

(e) The second separate article of the Treaty between France and the 
Hanse Towns, stipulated 1716 :— 

“T, Que si un ministre de Sa Majesté, résidant dans une desdites villes, 
vient & y décéder, 1] sera permis & sa famille, héritiers, on ayant cause de 
continuer, en payant le loyer, d’y tenir chapelle, ainsi qu'elle s'y tenait 
pendant la vie dudit Résident, et ce pendant trois mois seulement, & 
compter du jour de son déeés, & moins que Sa Majesté, avant ce temps-la, 

, efit choisi une autre maison dans laquelle ['établissement d'une chapelle 
aurait aussitét été fait, anquel cas elle cessera dans la maison dudit 
défunt, 

“TI, Que le Roi donnera des ordres précis et effectifs dans tous les 
ports et ligux nécessaires, pour qu'il ne soit apporté aucun tronble ni 
empéchement aux sujets desdites villes de Lubeck, Bremen, et Hambourg, 
lors de la eérémonie des obstques de ceux d'entr’eux qui seront décédés, 
dans I'étendué des terres de lobdissance de Sa Majesté, et ce sous peine 
de prison contre les contrevenans, et de telle amende qu'il appartiendra.” 
—Sehmauss, ii, 1623. . 

See Wenck. vol. iii. p. 769, for the Treaty between France and Iam- 
burg, aD. 1769, 

Fynn, 13. 

De Martens, Dr. des Gens, i, 149, 
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they belong, but they have a right to place the arms of their 
country over the door of their residence. : 

CCXLVIL. De Martens (/) is of opinion that, unless they 
have engaged in trade, er become owners of immovable pro- 
perty in the country, they cannot be arrested or incarcerated 
for any less offence than a criminal act. As a part of the 
results of the memorable action at Algiers, Lord Exmouth 
demanded and obtained fall compensation from the Dey for 
all injuries and losses inflicted on the British Consul, and 
caused him to beg pardon, in terms dictated, for having im- 
prisoned him ; moreover, he insisted on the release (9) of the 
Spanish Vice-Consul, imprisoned upon a fictitious charge of 
debt. 

When the French protectorate (#) had been established 
by Admiral Dupetit Thouars over Tahiti, in 1842, the 
French found themselves the objects of ill-concealed hos 
tility. This they attributed to the influence of the English 
missionaries in the island. A Mr. Pritchard, who had gone 
out originally as a missionary, was at this juncture acting as 
British Consul. He had, indeed, a short time previously, 
notified to the English Government his resignation of that 
office ; but, as intelligence of the acceptance of this resig- 

‘nation had not reached Tahiti, he was still clothed with the 
character and exercising the functions of Consul, The 
French officers looked upon him as the chief author of the 
disturbances that broke out from time to time, and of the 
opposition evinced to their authority. On ‘the night of 
March 2, in 1844, a French sentinel was attacked by 
the natives. The French determined to make Mr. Pritchard 
responsible for this act. Accordingly, on the evening of 
March 5, as Mr. Pritchard was leaving his house, he was 
seized by the Commandant of Police, with some soldiers, 
who hurried him off to prison, where he was kept in close 


Cf) De Martena, Le Guide Diplomatique, 3, 250, 

(9) Annual Register, 1816, pp. 104, 237, 238, 239. 

(A) This account is taken from the Annual Reyister for 1344. 
VOL, TI. T 
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confinement. The following paper was circulated in the 
French, English, and Tahitan languages :— 


“ French Establishment in Oceania. 
“* A French sentinel was attacked in the night of the 2nd 
to the 3rd of March. In reprisal, I have caused to be 
seized one Pritchard, the only daily mover and instigator 
of the disturbances of the natives. His property shall be 
answerable for all damage occasioned to our establish- 
ments by the insurgents; and if French blood is spilt, 
every drop shall recoil on his head. 
« D’AUBIGNY, 

“Commandant Particular to the Society Islands, 

“ Papiti, 3rd March.” 


‘ 


« 


« 


« 


At the intervention of Captain Gordon, of the British 
war steamer Cormorant, Mr. Pritchard was released from 
prison, on condition that he should not be again landed on 
the Society Islands; without taking leave of his family, he 
was conveyed in the Cormorant to Valparaiso, where he 
embarked in the Vindictive, and was brought to England. 

When the news of this outrage reached England, a 
natural feeling of indignation was loudly expressed; and 
the then Prime Minister, Sir Robert Peel, in his place in 
the House of Commons, declared that “a gross outrage, 
“accompanied with gross indignity, had been committed 
“ upon Mr. Pritchard:” at the same time he stated that, as 
this act had not been done in consequence of any authority 
given for that purpose by the French Government, he 
entertained a strong hope that it would at once make the 
reparation which Great Britain had a right to require. 

Tn this expectation Sir Robert Peel was not disappointed, 
On the last day of the session of the ‘British Parliament, 
the 5th of September, he was enabled to state in the House of 
Commons that the discussion between the two Governments, 
relative to the Tahitan affair, had been brought to an ami- 
cable and satisfactory termination. This was effected by 
the payment, on the part of the French Government, of a 
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sum of money to Mr. Pritchard, as an indemnity or com+ 
pensation for the outrage which had been offered to him by 
the French in the island of Tahiti (@). 

CCXLVIII. The privileges of Consuls, so far as they 
are derived from the country to Which they are sent, are, 
generally speaking, an exemption from any personal tax, 
and generally from the liability to have soldiers quartered 
in their houses; and in cases where the ambassadors are 
absent, or non-resident, they have aright of access to the 
authorities of the State in which they reside. They are 
usually allowed to grant passports to subjects of their (the 
consuls’) own country, living within the range of their con- 
sulate, but not to foreigners. As a general rule (j), the 
muniments and papers of the Consulate are inviolable, and 
under no pretext to be seized or examined by the local 
authorities (2). 





(i) Annual Register, 1844, pp. 260, 261. 

An outrage offered to Mr, Magee,a British Consular Officer in Guatemala, 
in the year 1874, was made the subject of a demand for reparation by the 
British Government, and the fullest reparation was given, ‘The British 
flag was publicly saluted, 10,000/. was given to the injured man, and the 
offending officer was brought to justice —Annual Register, 1874, p. 311. 

(7) Mr. Fyan, in his work on the British Consul Abroad, observes 
(p. 17): “A Consul, however, is distinguished from the merchants or 
inhabitants of the place where he is appointed to by various privileges, 
derived from treaties, or founded on usage. He is respected in a parti- 
cular manner ; on his arrival he is allowed a free entry for his furniture 
and baggage ; he is exempt from the excise or inland duties on liquors 
and other articles of consumption, for himself and family ; he is entitled 
to a seat on the Bench with the magistrates of the place, whenever he ig 
obliged to appear at their assemblies; to act as Counsel for ‘the subjects 
of his nation, in all cases of dispute between them and the natives of the 
place. He is exempt from lodging the military in his house ; and is to 
be furnished with a guard, when he requires one, to aid and assist him in 
the maintenance of his authority over the subjects of his own country 
trading to where he is located; and all masters of vesscls are to show 
him respect and ohedience.” 

(4) As te Foreign Consuls in British territory, see 24 § 25 Viet, o. 
121, § 4 (goods of deceased aliens); 15 § 16 Vict. 0, 26 (deserters from 
ships) ; 89 § 40 Viet. c. 80, § 14 (overloading ships); 44 & 45 Vict. c, 58, 
§ 104 (exemption from billets). 
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CCXLIX, Asa general rule, too, Consuls in Christian 
countries have no contentious jurisdiction over their fellow- 
countrymen, but simply a sort of voluntary jurisdiction— 
a power of arbitration (juridiction arbitrale) in disputes, 
more especially those relating to matters of commerce (J). 
Their functions must, in great measure, depend upon the 
municipal law of their own country. No contentious juris- 
diction can, according to the doctrine laid down in a former 
chapter, be exercised over their fellow-countrymen without 
the express permission of the State in which they reside ; 
and no Christian State has as yet permitted the criminal 
jurisdiction of foreign Consuls. But usage, and the rule 
adopted in most treaties, concede to the Consul the assis- 
tance of the local police when it may be necessary for the 
exercise of his functions over the scamen of merchant-vessels 
belonging to his own country (m). 

In England it has been decided that in a suit for wages 
by seamen on board a foreign vessel, the Court of Admiralty 
has jurisdiction, but will not exercise it without first giving 
notice, in accordanee with the directions of the tenth of the 
Rules and Orders of 1859 for the practice of the High 
Court of Admiralty, to the Consul of the nation to which 
the foreign vessel belongs; and if the Consul, by protest, 
objects to the prosecution of the suit, the Court of Admiralty 
will determine whether it is fit and proper that the suit should 
proceed or be stayed, Such protest does not, ipso facto, 
operate as a bar to the prosecution of the suit, as the 
foreign Consul has not the power to put a veto on the 
exercise of jurisdiction by the Court of Admiralty. 

In such a suit it makes no difference that the plaintiff is 
a British subject; it is the nationality of the vessel, and not 
the nationality of the individual seaman suing for his wages, 
that regulates the course of procedure (7). 





() De Martens, Dr. des Gens, i, 251. 
(Qn) De Martens, ib. i, 287. 

(n) Blanche v. Rangel, The Nina, (1869) 2 Law Rep, P. C. p. 38. 
The Franz et Elise, 6 LT. NS. 201. ° 
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The cases in the American Courts may be also consulted 
on this subject; they contain the following propositions :— 

“ A suit cannot be brought ina State Court against a 
“ Consul of a foreign Government, admitted as such by the 
“ Government of the United ‘States. He does not waive 
“his privilege by appearing in the State Court, and plead- 
“ing to the merits ” (0). 

“A Consul represents the subjects of his nation, if they 
“ are not otherwise represented ” (p), 

“ A Consul of a foreign Power, though not entitled to 
“represent his Sovereign in a country where the Sovercign 
“has an ambassador, is entitled to intervene for all sub- 
“ jects of that Power interested; and though he should not 
“ set forth the particulars of his claim, still it will be suffi- 
“cient if they can be fully gathered from the allegations of 
“ the libel, and the case it sets forth "(q). 

“A Consul, though a public agent, is supposed to be 

“clothed with authority only for commercial purposes; he 
“has a right to interpose claims for the restitution of 
“ property belonging to the subjects of his own country, but 
“he is not entitled to be considered as a Minister, or diplo-~ 
“ matic agent of his Sovereign, intrusted, by virtue of his 
’ “ office, with authority to represent him in his negotia- 
‘tions with foreign States, or to vindicate his preroga- 
“* tive ” (7). 
“ Although a foreign Consul is admitted to interpose a 
claim in the Admiralty for unknown subjects of his nation, 
“yet before restitution can be decreed, proof of the indi- 
“ vidual proprietary interest must be exhibited ”(s). 


“ 





See also Bluntschli, s, 252: “ Les Consuls n’ont aucune juridiction con- 
tentieuse, 4 moins qu’elle ne leur it ét6 expressément conférée par le 
Gouvernement du pays oit ils résident.” 

(0) Vatarine ¥. Thompson, 3 Seldon (N. 8.) 576. 

(p) Gernon vy. Cochran, Bee, 209. 


(g) Robson v, The Huntress, 2 Wallace Junior, 59. 
Tok TE Ai eh TER 8 cate. 
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“A foreign Consul has a right, without special authority 
“from those for whose benefit he acts, to institute a pro- 
“ ceeding in rem, where the rights of the property of his 
“ fellow-citizens are in question ” (t). 

CCL. It has been observed, that the institution of the 
Consulate is a result of International Comity; and that the 
refusal to receive a foreign Consul is no breach of strict 
International Law. But a Consul, admitted without any 
express stipulation, is entitled to the same privileges as his 
predecessors have enjoyed, upon the general principle men- 
tioned in a former chapter, that every nation is presumed to 
follow custom and usage in its treatment of foreigners, and . 
is bound to give previous warning of its intention, if it have 
any, of adopting a different course with respect to them (x). 
As a general rule, and in the absence of any treaty upon 
the subject, the Consul looks for his authority and functions 
to the diplomatic instrument by which he is appointed to 
his office, to the exeguatur which empowers him to exercise 
them, and to any modification which the particular law 
or custom of the country in which he is placed may apply 
to them (a); and he must always remember, that the 
principal end and object of the Consulate is to protect 
the external commerce and the national navigation of his 
own country in the rights secured to them by usage or 
treaty. 

CCLI. Some nations permit, and others forbid, their Con- 
suls to trade (y); a trading Consul is, in all that concerns his 
trade, liable to the local authorities in the same way as any 





(t) The Bella Corrunes, 6 Wheat, 152. 

See also Pritchard's Admiralty Digest, p. 91 (ed. 1861), tit. Consuls. 

(u) Vattel, t. i. liv. ii. ¢. ii. s, 34: Au défaut des traités, la coutume 
doit servir de régle dans ces occasions; car celui gui regoit un Consul 
sans conditions expresses, est censé le receyoir sur le pied établi par 
Tusage.” 

(v) De Martens, tb, i, 260-268. . 

(y) See Dr. Wendt's Papers on Maritine Legislation, p. 175; and see 
the Reports of the Committee of 1871, referred to ante, p. 270, and the 
evidence annexed to the Reports. 
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native merchant. In fact, sometimes natives of the place 
itself, in which consular services are required, are appointed 
Consuls; and thus are, at one and the same time, the sub- 
jects of the country in which they dwell and agents of 
a foreign State. Such an appointment is perhaps rightly 
pronounced, by a considerable authority, to be objectionable 
in principle (z). The prerogatives of such Consuls are 
very limited; the only exemptions which they appear to 
enjoy are from lodging soldiers and from personal service in 
the civic guards or militia (a). 

CCLII. Such an appointment cannot, of course, be made 
without the sanction of the Sovereign, though a condition of 
this kind has sometimes formed the subject of an express pro- 
vision of a treaty. Thus, in the Treaty of 1753, between 
the Crown of the Two Sicilies and the Republic of Holland, 
it is provided :— ‘ 

“ L’on fera attention, de part et d’autre, de nommer pour 
“ Consuls dans les Etats respectifs, comme ci-dessus, de pro- 
“ pres sujets naturels ; ct si l’une des parties contractantes 
“nommait pour son Consul, dans les Etats de laujre, un 
“ sujet de celle-ci, il sera libre 4 cette derniére de l’admettre 
“ ou non ” (2). 

CCLIIL. Consuls-General are sometimes appointed. These 
officers exercise their functions over several places, and some- 
times a whole country ; and, generally speaking, Consuls and 
Vice-Consuls are under their control (e). 

CCLIV. The appointment of Vice-Consuls is also sanc- 
tioned by the practice of nations. 

English Vice-~Consuls are usually appointed by the Consul, 
subject to the approbation of the Foreign Secretary of State, 
and, as a general rule, the English Vice-Consul corresponds 





(2) De Martens et De Cussy, Rec. de Trait., Index explicatif, p. xxx. 
tit. Consuls,‘ Usage déplorable en principe.” 

(a) De Martens, Le Guide Diplomatique, i. 398. 

(2) Wenck, Codex Jur, Gent. t. ii. p. 75. 

(c) See Reports of Committee of 1871, referred to ante, p. 270. 
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directly with.the Consul, butin special cases with the Foreign 
Secretary, in the first instance (d). 

CCLY. The Treaties which have reference to this subject 
appear to admit of the following classification :— 

1, Treaties between Christian European Statey. 

2, Treaties between Christian European States and the 
States of North and South America. 

3. Treaties between the States of North and South 
America. 

4, Treaties between Christian States and Infidel or 
Heathen States. - 

5. Treaties between Christian States other than those in 
Kurope and America. 

The Treaties relating to this subject are very numerous ; 
as far as I have been able to ascertain, those, down to the 
year 1876, which principally illustrate the functions, powers, 
and privileges of Consuls, are, according to the above- 
mentioned classification, the following : — 

1. Treaties between Christian European States. 

France with Spain, 1768-1769, 1862. 
» with Great Britain, 1787. 
» with the Netherlands, 1840, 1865. 
» With Russia, 1787. 
» ° with Portugal, 1667, 1797. 
» with Belgium, 1861. 
» With Italy, 1862. 
» With Mecklenburg-Schwerin, 1865. 
» With the Hanse Towns, 1865. 
Austria with Spain, 1725. . 
» With Greece, 1835. 
» With Russia, 1860. 
Denmark with Spain, 1641, 1742. 
3 with Russia, 1782. 
mn with Belgium, 1863. 
Kingdom of the Two Sicilies with the Netherlands, 1753. 





(d) Fynn, p. 6. 
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Kingdom of the Two Sicilies with Russia, 1787. 

‘s5 Fs os with Sweden, 1742, 
Italy with Russia, 1863, 

» with Belgium, 1863. 

Prussia with Portugal, 1844. 

» with Belgium, 1863. 

» With the Netherlands, 1856 (e). 
Hamburg with Belgium, 1863. 
Liibeck with Belgium, 1863. 
Great Britain with France, 1787 (vide ante). 


ee with Portugal, 1840. 
s with Russia, 1843, 1859. 
a with Spain, 1665, 1667, 1751. 


Spain with the Netherlands, 1714, 1816. 
» with Great Britain (vide ante). 
Switzerland with Belgium, 1862. 
Sweden and Norway with Belgium, 1863. 
2. Treaties between the States of North and South 
America and Christian European States. 
a. North America :— 
United States of North America with France, 1788, 1800. 


8 Py with Denmark, 1826, 
1861. 

5 5 with Spain, 1795, 1819. 

” 5 with Great Britain, 
1806. 

” 7 with Prussia, 1828. 

aes 9 with Sweden, 1816, 

; 1827. 


3 i with Austria, 1829. 
8B. Central and South America :— 
Mexico with France, 1827. 

» with Great Britain, 1826. 
» With the Netherlands, 1827. 





{e) This treaty is very important as to the admission of Consular Agents 
in the principal ports of the Dutch colonies. 
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Mexico with Belgium, 1861. 
x» with the Zollverein, 1855. 
New Granada with France, 1840, 1857, 
Brazil with Denmark, 1828. 
x» with Great Britain, 1827. 
» with Prussia, 1827. 
» With France, 1860 (/). 
» with Portugal, 1863. 
Bolivia with Belgium, 1860. 
Nicaragua with France, 1859. 
5 with England, 1860. 
Venezuela with Denmark, 1862. 
8 with Italy, 1861. 
3 with the Hanse Towns, 1860. 
Honduras with France, 1856. 
Argentine Confederation with Sardinia, 1855. 
3 53 with the Zollverein, 1857. 
Peru with Italy, 1863. ‘ 
» With France, 1861. 
Uruguay with the Zollverein, 1856. 
Paraguay with 9 1860. 
Texas with France, 1839, 
Rio de la Plata with Great Britain, 1825 (9). 
3. Treaties between the States of North and South 
America. 
Central America with the United States, 1825, 
Columbia with the United States, 1824. 
Honduras with the United States, 1864. 
Peru with Bolivia, 1864. 
Chili with Ecuador, 1855. 
4. Treaties between ,Christian States and Infidel or 
Heathen States. 
Morocco with France, 1682, 1767. 
a with Denmark, 1767. 





(f) This treaty relates to Consuls entirely. 
(g) There seems also to be a treaty between Great Britain and Chili. 
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Morocco with Spain, 1799, 1861. 
is with the United States of North America, 
1786, 1830. 
3 with Great Britain, 1826, 
as with the Netherlands, 1683, 1752. 

Egypt with Great Britain. A convention dated July 31, 
1875, gave to Great Britain the option of 
joining in stipulations relative to mixed 
courts and consular jurisdiction, similar to 
those previously entered into between 
Egypt and France and Egypt and 


Germany. 
The Ottoman Porte with France, 1535, 1569, 1584, 
” with the Two Sicilies, 1740. 
m with Spain, 1782. 
Pr with the United States of North 
. America. 
a with Great Britain, 1675. 
a with Great Britain, France,and Ital y- 


Protocol signed February 12, 
1873, as to consular jurisdiction 
in Tripoli. 
Tunis with Denmark, 1751. 
x with Spain, 1794, 
x» With the United States of North America, 1797, 
Tripoli with the Two Sicilies, 1754, 1816. 
x» with Spain, 1784, 
» withthe United States of North America, 1805. 
» with Great Britain, 1662, 1675, 1694, 1716, 
1754, 
Persia with France, 1708, 1715, 1808. 
»» with the Zollverein, 1857, 
x» With Greece, 1861. 
China with Great Britain, 1843. 
gl Gas 3 Treaty of Tientsin, 1858, 
3 =. 3 Convention of Che-foo, 1876 
{not yet ratified). 
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China with France, 1858. 

x with Russia, 1858. 

x» with Prussia, 1861. 

x ‘With Portugal, 1862. 
Japan with France, 1858. 

» with Russia, 1855. 

» with Switzerland, 1864. 
Madagascar with France, 1862. 
Siam with Prussia, 1862. 

» with England, 1855 (A). 

» With France, 1856. 

y» With Denmark, 1858. 

» With the United States, 1856. 

5, Treaties between Christian States other than those in 
Europe and America. 

Hawaii with France, 1857. 

% with Belgium, 1862. 

ss with the United States, 1864. 
Liberia with the United States, 1862 (7). 

CCLVI. From these treaties the general usage of na- 
tions with respect to the condition and authority of Consuls, 
both in Christian and Infidel countries, may be collected. It 
may be useful to mention further that those treaties which 
most fully illustrate the usual and ordinary status of Consuls, 





(A) By Article 2 of this treaty exclusive jurisdiction is given to the 
Consul over British subjects. Nearly to the same effect are the treaties 
with France, Denmark, and the United States. 

(®) The United States have been more liberal than England in their 
treaties about foreign Consuls. Mr. Dana observes that, “In some treaties 
Consuls are permitted to arrest deserters from public or private ships 
through the local magistrates ; and in such cases the local processes for 
arrest, and places of detention for imprisonment, are placed at the disposal 
of the Consul, 

“There are no treaty stipulations between the United States and Great 
Britain respecting the arrest and detention of deserting seamen. 

“The last attempt at such an arrangement failed because of Great 
Britain’s desire to exclude slaves from the treaty, which was objected to 
by the United States.”—Dana, note to Wheaton, p. 178, See also Abbott's 
United States Manual, 1868. 


CONSULS, 
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as distinguished from theirextraordinary privileges in Turkey 
and the Levant, are the following, viz.: The Treaty be- 
tween Sicily and the Netherlands in 1753, and more particu- 
larly the 31st article (7). 

The “ Convention entre la Cour d’Espagne et celle de 
“ France, pour mieux régler les fonctions des Consuls et 
“ Vice-Consuls de ces deux Couronnes dans leurs Ports ct 
“ Domaines respectifs” of 1769 (A). 

The Consular Convention between the United States of 
North America and France, in 1788. 


The Treaty between France and the Republic of Tezas, 
in 1839 (7). 


(j) Wenck, ii. 774, 775, 

(&) By tho 12th Article of this Treaty it is provided, “ Tons les diffé- 
renda et procds entre les sujets de l'une des parties contractantes sur le 
territoire de l'autré, et notamment tout ce qui concerne les gens de mer, 
seront jugés par les Consuls respectifs, sans qu’aucun officier territorial 
puisse intervenir, et que les appels des jugements consulaires seront 
portés devant les tribunaux du pays qui a institué les Consule, leaquels 
tribunaux pourront seuls en connaitre.” 

() Martens, Rec, de Traités, §c., 1830-89, vol. xxiv. p. 990. 

“Art. 9. Les Consuls, Vice-Consuls, et agens consulaires respectifs, 
ainsi que leurs chanceliers, jouiront, dans les deux pays, des priviléges 
généraloment attribués 4 leurs charges, tels que exemption des logemens 
militaires, et celle de toutes les contributions dircetes, {ant personnelles 
que mobiliéres on somptuaires, A moins, toutel 8, qu'ils ne soient citoyens 
du pays, ou quills ne deviennent, soit propriétaires, soit possesseurs de 
biens immeubles, ou, enfin, qu'ils ne fassent le commerce, dans lesquels 
cas ils serout soumis aux mémes taxes, charges et impositions que les 
autres particuliers, Ces gens jouiront en outre de tous les autres pri- 
viléges, exemptions et immunités qui pourront étre accordés, dans leurs 
résidences, aux agens du méme rang de la nation la plus favorisée, 

“10. Les archives, et en général tous les papiers des chancelleries des 
consulats respectifs, seront inviolables, et sous aucun prétexte, ni dang 
aucun cas, ils ne pourront étre saisis ni visités par l'autorité locale, 

“11. Les Consuls, Vice-Consuls, et agens consulaires respectifs auront 
le droit, au décés de leurs nationaux morts, sans avoir testé ni désigné 
dexécuteurs testamentaires, de remplir, soit d'office, soit 4 la réquisition 
des parties intéressées, en ayant soin de prévenir d'avance lautorité locale 
compétente,-les formalités nécessaires, dans lintérét des héritiers, de 


prendre en leur nom possession de la succession, de la Jiquider et admi- 
eS Pe A as A ae eee | [Sie TREE i ay ms 
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“12, Les Consuls, Vice-Consuls, et agens consulaires respectifs seront 
exclusivement chargés de la police interne des navires de commerce de 
leur nation, et: les autorités locales ne pourront y intervenir qu’autant que 
les désordes survenus seraient de nature & troubler Ja tranquillité publique, 
soit 4 terre, soit 4 bord d'autres batimens. 

“13. Les Consuls, Vice-Consuls, et agens consulaires respectifs pourront 
faire arréter et renvoyer, soit 4 bord, soit dans leurs pays, les matelots 
qui auraient déserté dea’ bitimens de guerre ou de commerce appartenant 
a’ leur nation. A cet effet ils s’adresseront par écrit aux autorités locales 
compétentes, et justifieront, par l'exhibition des registres du bitiment ou 
du réle d’équipage, ou, si ledit navire était parti, par copie desdites pidces, 
diment certifiées par eux, que les hommes qu ‘ils réclament faisaient 
partie dudit équipage, Sur cette demande, ainsi justifiée, la remise ne 
pourra leur étre refusée. Il leur sera de plus donné toute aide et assistance 
pour le recherche, saisie et arrestation desdits déserteurs, qui seront méme 
détenus et gardés dans les prisons du pays, 4 la requéte et aux frais des 
Consuls, jusqu’s ce que ces agens aient trouvé wne occasion de les faire 
partir. Si pourtant cette occasion ne se présentait pas dans un délai de 
quatre mois, 4 compter du jour de l’arrestation, les déserteurs seraient 
mis en liberté, et ne pourraient plus étre arrétés pour la méme cause.” 


CONSULS,—DUTIES AND POWERS OF. 287 


CHAPTER IIL, 
CONSULS—DUTIES AND POWERS OF. 


CCLVII. Ir will not be inconsistent with the scheme of 
this work to call attention to some of the principal domestic 
regulations of particular States upon the duties and powers 
of Consuls, The law of the United States of America upon 
a subject in which they have so deep and legitimate an in- 
terest is thus stated by Mr. Chancellor Kent :— 

* The Laws of the United States, on the subject of Gon- 
“suls and Vice-Consuls, specially authorise them to receive 
' “the protests of masters and others relating to American 
“commerce, and they declare that Consular Certificates, 
“under seal shall receive faith and credit in the Courts of the 
“ United States, It is likewise made their duty, where the 
“laws of the country permit, to administer on the personal 
“ estates of American citizens dying within their consulates, 
“and leaving no legal representative, and to take charge of 
“ and secure the effects of stranded American vessels, in the 
“ absence of the mastcr, owner, or consignee; and they are 
“bound to provide for destitute seamen within their con- 
“sulates, and to send them, at the public expense, ta the 
“ United States. It is made the duty of American Consuls 
“ and Commercial Agents to reclaim deserters, and discoun- 
“ tenance insubordination, and to lend their aid to the local 
“authorities for that purpose, and to discharge seamen 
“cruelly treated. It is also made the duty of masters of 
“ American vessels, on arrival at a foreign port, to deposit 
“ their registers, sea-letters, and passports with the Consul, 
* Vice-Consul, or Commercial Agent, if any, at the port ; 
“ though this injunction only applies when the vessel shall 
“ have come to an entry, or transacted business at the port. 
“ These particular powers and duties are similar to those 
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« prescribed to British Consuls, and to Consuls under the 
“ consular convention between the United States and 
«France, in 1788; and they are in accordance with the 
“ usages of nations, and are not to be construed to the exclu- 
‘sion of others resulting from the nature of the consular 
“appointment. The consular convention between France 
“and this country, in 1778, allowed Consuls to ‘ exercise 
* police over all vessels of their respective nation,’ “within 
“the interior of the vessels,’ and to exercise a specics of 
“ eivil jurisdiction, by determining disputes concerning 
“ wages, and between the masters and crews of vessels 
* belonging to their own country. The jurisdiction claimed 
< under the consular convention with France was merely 
“ voluntary, and altogether exclusive of any coercive autho- 
“rity; and we have no treaty at present which’ concedes 
“ even such consular functions. The doctrine of our courts 
is, that 4 foreign Consul, duly recognised by our Govern- 
“ ment, may assert and defend, as a competent party, the 
“ yights of property of the individuals of his nation, in the 
* courts of the United States, and may institute suits for that 
« purpose,*without any special authority from the party for 
« whose benefit he acts. But the Court, in that case, said 
“that they could not go so faras to recognise a right in a 
« Vice-Consul to receive actual restitution of the property, or 
‘its proceeds, without showing some specific power for the 
“ purpose from the party in interest” (a). 

CGLVII. In the last edition of this work reference was 
made to certain general structions issued in 1846 by the 
Seerctary of State for the Foreign Department for the 
regulation of the British Consular Service. These instruc- 
tions have from time to time heen revised, and are now 
superseded by others issued on January 1, 1879. From 
these latter the Author has been permitted to make extracts. 
The following seem of importance and to come within the 
scope of this work. 


(a) Kené’s Commentaries, vol. i. pp. 42, 48. 
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Introduction. 


“ The principal object of the appointment of British 
Consular Officers in foreign countries is the protection 
and the promotion of the commercial interests of her 
Majesty’s subjects. 

“ Their general duties in this respect ave defined by law 

and by treaties. : 
“Tt is incumbent on all Consular Officers tomake themselves 
thoroughly acquainted with all laws whith bear upon their 
functions, and to be conversant with all treaties which may 
affect their official position. A knowledge of the principles 
and details of English mercantile law and usage is indis- 
pensable: and it is equally necessary that Consular Officers 
should be well acquainted with the laws and usages of trade 
in force generally in the country, and locally in the place, of 
“ their residence. 
* The duties of Consular Officers, however, are not neces- 
sarily limited to commercial matters, They must perform 
any service, and be prepared to furnish any information, that 
may be required of them by her Majesty’s Government 
within their Consular district.” ' 


ty 


‘ 


‘ 


“ 


‘ 


« 


“ 


« 


Appointment of Consular Officers. 
Paragrarn 1, 


“ Consular Officers are of two classes, those appointed by 
Commission from the Crown, and those appointed by Com- 
missioned Officers under authority given by the Crown. 
“ Neither class, however, has power toact until duly recognised 
“by the Government of the country in which the Officer hag 
* to reside. 

“ This recognition, in so far as concerns Consular Officers 
“holding conmiissions from the Sovereign, is given by an 
© instrument called an exequatur, granted by the Sovereign 
“or chief authority of such country; and the exeguatur 

VOL, II, G 


“ 


“ 
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is applied for through the principal British Diplomatic 
Officer residing at the seat of government. 

« Ifthe Consular Officer should himself be the principal 
British Agent in the country to which he is appointed, he 
will personally apply for an exeguatur, and in doing so he 
will forward to the Government of the country the Queen’s 
commission under which he has authority to act. 

“Upon the arrival of a Commissioned Consular Officer 
at his post, he willannounce his appointment to the local 
authorities, and if his exeguatur should not have reached 
him, he will request to be allowed to fulfil his duties ad 
interim but this cannot be claimed as of right, and must 
only be sought for as a matter of courtesy. 

“ The recognition of Consular Officers not holding sove- 
reign commissions is usually given ina less formal manner 
than by sovereign excqguaturs; but the rule varies in 
different countrics. Whatever it may be, British Consular 
Officers must abide by it. 

* The Consular Service consists of the following ranks :— 
Agents and Consuls-General ; Consuls-General ; Consuls 
Vice-Consuls ; Consular Agents; Pro-Consuls.” 


‘ 


‘ 


Rights and Privileges of Consular Officers. 
ParaGpary 2, 


«“ These are of two kinds: those defined by treaty, and 
those reeulated by local law or custom. Consular Officers 
should maintain their right to privileges or exemptions 
« which hy treaty or by custom they may be fully entitled to 
demand, but they must not aim at more ; and in any case of 
difference of opinion between them and officers of other 
Governments they must avoid giving offence, and should 
conduct the controversy in aspirit of conciliation, calculated 
to render unnecessary the reference which, if the difference 
cannot be arranged, must be made by the Consular Officer 
“* to the Secretary of State through the Diplomatic Repre- 


‘ 


‘ 


‘ 


‘ 


‘ 


DUTIES OF CONSULS. 291 


“sentative of her Majesty in the country in which he 
“ resides. 

“ Fracs.—In countries where it may be the custom for 
“ foreign Consuls to hoist the national flags of their 
“ respective nations over their residences, the flag to be 
‘“ hoisted by British Consular Officers is the British union 
“ jack. 

“ It is to be understood, however, that if the regulations of 
“ the country or of the place in which the Consular Officer 
“ resides do not permit a display of this kind, and that such 
“ regulations are applicable to foreign Consuls generally, the 
« British Consular Officer will not consider himself authorised 
“ to hoist the British flag. 

“ When flags are required, application should be made to 
“ the Foreign Office, stating whether they are required for 
‘* use on shore or in boats, and what has become of the flags 
“ hitherto in use.” ; 


Duties of Consular Oficers. 
ParRaGRaPa 3. 


“ These may be specified under the following heads :— 

«1, Those enjoined by the Act 6 Geo. IV. cap. 87, com- 
« monly known as the Consular Act, and Orders in Council 
“ issued thercunder. 

« 2, Those enjoined by the- Acts relating to the Slave 
“ Trade (sce Paragraph 5). 

“ 3, Those specified in the Acts relating to the Mercan- 
* tile-Marine, viz.: 17 & 18 Vict. cap, 104; 18 & 19 Vict. 
“cap. 91; 25 & 26 Vict. cap. 63; and 30 & 31 Vict. 
“ cap. 24 (db). 

“4, Those required by other Acts of Parliament (¢) or 





(0) See also 36 § 37 Fiet. cap. 85 ; 89 § 40 Vict. cap. 80; and 43 § 44 
Vict. cap. 43. 

(c) See alsa, as to enforcement of the Anglo-I'rench Fishery Convention 
31 § 82 Pict. cap. 45; as to attesting enlisted soldiers, 42 § 43 Fics. 
cap, 33,8, 90; as to registration of births and deaths, 883 § 84 Piet. 
cap. 14, 


ua 
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Orders in Council, or by instructions from the Secretary 
© of State. 


Slave Trade Acts. 
ParaGcraPu 5. 


“ These Acts,5 Geo. IV. cap. 113, 1824, and 6 &7 Vict. 
“ cap, 98, 1843, were passed for the more effectual sup- 
“ pression of the slave trade; and although this traffic 
“has happily much decreased, there are places where it 
“is still carricd on, even in defiance of local law. The 
© attention of Consular Officers should therefore be directed 
“ to this matter; they should watch all undertakings which 
“ may be suspected of being concerned with the slave trade ; 
“ and, whenever any act is done, or is supposed to be contem- 
“ plated, which would be contrary to treaty, they should 
“ forthwith report the same to the Secretary of State, to 
_ © the commander of the nearest ship of war, and to the local 
“ authorities.” 


On the passing of the Act 6 & 7 Vict. cap. 98, an ex- 
planaiory instruction was given to her Majesty’s Consuls. 

In addition to the above, the following Acts are also in 
force :—36 & 37 Vict. cap. 59, 1873; 36 & 37 Vict. cap. 
88, 1873; 39 & 40 Vict. cap. 46, 1876 (d). 


British Shipping. 
PARAGRAPH 7, 


Independently of the requirements of the Mercantile 
Marine Acts, various matters relating to British shipping 
have to be attended to by Consular Officers. 


“ British Ships in Foreign Ports.—They are to remember 
“that a British merchant ship, while in a foreign port, is 





(@) See also 42 § 43 Vict. cap. 88, 1879. 
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“ subject to the laws in force at that port, and that no persons 
“ seeking refuge on board such ships, with a view of evading 
* the local laws, can be protected against the operation of 
“ those laws. The ship affords no harbour to any person 
“Tiable legally to be taken into custody; and the crew 
“ forms no exception to this rule. 

“ The discipline on board a British merchant ship while 
“in a foreign port is usually allowed to be regulated by 
“the master in conformity with British law; and it is 
“ desirable that he should be supported in maintaining it. 
Consular Officers should assist shipmasters in this respect, 
“warning them, however, of any local rules or regulations 
“which might interfere with their free action in the 
“ matter. 

“ Whenever such rules are made or altered, the Consular 
“ Officer will give due information thereof to the Secretary 
“of State.” 


Trade and Commerce. 
PARAGRAPH 8, 


“Tt is the duty of Consular Officers to protect and to 
* promote the lawful trade of Great Britain by every fair 
“and proper means, and to uphold the rights and privileges 
“ of British merchants, 

“* Whenever changes are made which affect trade, either 
“as regards general regulation, or by increasing or diminish- 
“ing duties or charges, such changes are immediately to 
“ be communicated by Consular Officers to the Secretary of 
“ State, and to be made known to resident British mer- 

“© chants.” 


Advice and Assistance to British Subjects. 
Paracrarit 10, 


“ Consular Officers are to give their best advice and assis- 
“ tance, when called upon, to her Majesty’s trading subjects, 
* quieting their differences. promoting neace haymany and 


294 INTERNATIONAL LAW. 


* goodwill amongst them, and conciliating as much as pos- 


“ sible the subjects of the two countries upon all points of 
“ difference which may fall under their cognisance. In the 
“ event of any attempts being made to injure British sub- 
“ jects, either in their persons or property, the Consular 
“ Officer will uphold their rightful interests, and the privi- 
“leges secured to them by treaty, by due representation 
“ in the proper official quarter. He will at the same time 
“be careful to conduct himself with mildness and modera- 
“ tion in all his transactions with the public authorities, and 
“he will not on any account urge claims on behalf of her 
“ Majesty’s subjects to which they are not justly and fairly 
“ entitled (e). 

“ Application to British Minister when necessary.—If 
“redress cannot be obtained from the local administration, 
“or if the matter of complaint be not within their juris- 
“diction, the Consular Officer will apply to her Majesty’s 
“ Minister in the country wherein he resides, in order that a 
“ representation may be made to the higher authorities, or 
“ that other steps may be taken in the case.” 


Naturalised British Subjects. Passports. 
ParaGrapy 11, 


“ Privileges Abroad.—Holders of Certificates of Natura- 
“ lisation who can prove to Consular Officers that they are 
“ entitled to British Consular protection abroad are to be 
* treated in every respect as British-born subjects ; but such 
“ Certificates, if granted subsequently to the year 1850, and © 
‘prior to May 12, 1870, do not entitle the holders to any 
“privileges out of her Majesty’s dominions, unless they are 
“* provided with a passport from the Secretary of State for 
“ Foreign Affairs, or from the Governor of any British 
* colony in which they may have been naturalised, to enable 
“ them, for the term therein specified, to travel abroad (f)- 





{e) See also Circular, June 13, 1861, 
(f) Cireuar, December 8, 1860. 
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« Persons naturalised as British subjects under the Act of 
33 Vict. cap. 14, May 12, 1870, receive at the Foreign 
“ Office, on production of their certificates of naturalisa- 
“tion, and on satisfactory proof of identity, passports 
“unlimited in point of time, but with the following notice 
“ attached :— 

«“«¢ This passport is granted with the qualification that 
“ the bearer shall not, when within the limits of the foreign 
“ © State of which he was a subject previously to obtaining 
“ ¢ his certificate of naturalisation, be deemed to be a British 
“ subject, unless he has ceased to be a subject of that State 
“in pursuance of the laws thereof, or in pursuance of A 
“* treaty to that effect.—(33 Vict. cap. 14.)’ 

“The restriction, therefore, imposed with regard to 
persons naturalised since 1850 docs not apply to persons 
naturalised since the Act of 1870 (g). 

“ Non-protection in Country of former Allegiance, unless 
Denationalised.—Naturalised British subjects canyot claim, 
as such, any privileges in the country of which they were 
subjects before naturalisation, unless they have been 
denationalised by the laws of that country, or by virtue of 
a treaty.” 


“ 


6 


« 


“ 


‘ 


ParaGrari 12. 


“ Correspondence with Local Authorities only.—Consular 
Officers are not permitted to correspond direct’ with the 
Supreme Government of such country, but only with the 
local authorities of the place at which they are stationed. 
Any representation tothe Supreme Government must be 
made through the regular diplomatic channel. 

* Consular Service subordinate to the Diplomatic Ser- 
vice, —The Consular Service is in fact strictly subordinate 
to the Diplomatic Service (/), and the Diplomatic Repre- 
sentative of her Majesty is, subject to the authority of the 
“ Secretary of State, invested with full authority and econ- 


“ 


‘ 


‘ 


“ 


“ 


‘ 


‘ 





{y) Circular, October 19, 1874, 
(4) Cireular, May 2, 1861. 
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“trol over her Majesty’s Consular Officers within- the 
* country in which he resides, 

* Consular Officers to execute Instructions from Ministers. 
“It is accordingly the duty of Consular Officers at once to 
execute any instructions which they may receive from her 
“ Majesty’s diplomatic representatives, if such instruc- 
tions are not inconsistent or at variance with any special 
“instructions they may have reccived from the Foreign 
‘* Office; but if on these grounds (in consequence of any 
such inconsistency or variance, and giving due considera- 
“ tion to the peculiar circumstances of each case,) Consular 
Officers should feel doubts as to the propriety of carrying out 
“ the instructions of her Majesty’s Diplomatic Representa- 
“ tive, they will lay before him the grounds thereof; and if, 
notwithstanding, her Majesty’s Representative should 
* yepeat his instructions, the Consular Officer must obey 
“ them, 

“ In any doubtful cases Consular Officers should refer to 
“her Majesty’s Representative for advice and directions 
“how to act, and should be guided by such advice and 
directions, unless instructions from the Foreign Office pre- 
seribe a different course.” 


« 


‘ 


Certificates. 
PARAGRAPH 18, 


* Consular Officers will be careful not to grant a certifi- 
cate of any fact of which thcy have not accurately ascer- 
“tained the truth. It is their duty to take special care that 
they are not entrapped into affording assistance to the 
coramission of fraud upon her Majesty’s Revenue; for 
*a document might be presented to a Consular Officer 
gstensibly for the sole purpose of procuring attestation of 
asignature, whilst it might be the intention of the parties 
who applied for attestation to use the document in order to 
evade the Customs laws, and to give it for that purpose a 
truthful character by attaching to it the signature of a 
« British functionary. 


6“ 
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* Again, one individual might wish to make an affidavit 
“ detrimental to the character of another, and if a Consular 
“ Officer, through ignorance of the matter referred to in the 
“affidavit, were to put his name to it, though’ merely 
“as attesting the signature, he might thereby appear to 
“give the weight of his authority to slander, and thus 
* do an injury to innocent persons by damaging their cha- 
* racters, 

“ Affidavits for Law Courts.—But Consular Officers are 
“ not to decline to swear parties to affidavits in proceedings 
“ pending in a British Court of Justice, on account of not 
“ being themselves acquainted with the matter pending in 
“such Court. On the contrary, they are carefully to avoid 
“ creating obstacles or delay in legal proceedings. 

“ In regard to any such proccedings the Consular Officer 
“ only acts ministerially and as an officer of the Court, and 
“he should not assume to do or exact more than such an 
“ officer would do in England, where he could not insist on- 
“ reading the affidavits. 

“ Whenever a Consul is required to attest or certify a 
“document consisting of more than one sheet, he will 
“unite the sheets by a tape or ribbon to the end of the 
“document by means of wax or wafer, on which he will 
“ place his official seal. 

“When depositions are taken on oath, the originals are 
“ to be sent home” (7). 


Viee-Consuls, Consular Agents, and Pro- Consuls. 
PARAGRAPH 19. 


“ Instructions (j) —On the arrival of a Superior Consular 
“ Officer at the post to which he is appointed, he will address 





(7) Circular, December 5, 1862. 
(j) Special rules for the guidance of Vice-Conauls aro given in one of 
the annexes to the Instructions. 
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«a circular letter to the Vice-Consuls placed under his 
“ jurisdiction, acquainting them with his appointment, 
“ yeferring them to the above-mentioned Instructions, and 
“requiring them to furnish him with all necessary 
“ reports. 

« Approval of Appointments by Secretary of State——In 
“ case it shall appear to the Superintending Consul neces- 
“ gary that a Vice-Consul should be stationed at any post 
“within his district where no British Vice-Consulate has 
“ heretofore existed, or whenever a vacancy shall occur, he 
“ will report the fact to the Secretary of State, showing at 
“ the same time how far British interests require such an 
* appointment ; and if suggested as expedient, he will sub- 
“ mit the name of some English merchant of respectability 
‘¢ for the appointment, with the grounds of his recommen- 
“ dation, transmitting his despatch under flying-seal through 
“her Majesty’s Minister or Chargé d’Affaires resident in 
“ the country in which the Consul is stationed ; but he will 
“in no case give him any Commission, or sanction to act in 
“ that capacity, until the approval of the Secretary of 
“ State shall have been given. Upon the receipt of such 
“ approval, the Superintending Consul will acquaint the 
“ individual with his appointment as Vice-Consul, and will 
“furnish him with the necessary authority.to act in that 
“ capacity, together with Instructions for the guidance of 
“ his conduct conformable to those under which he himself 
“is acting. 

“ Foreigners,—It is to be understood that no Vice-Consular 
“ appointment is to be suggested, unless there be a real 
“ necessity for the measure; that foreigners are not to 
“be recommended for the appointment in preference to 
“ duly qualified British subjects; and that no foreigner is 
“to be appointed who cannot read, speak, and write 
« English, 

“ Non-Dismissal by Consul without authotity.—The 
“ Superintending Consul may not dismiss any Vice-Consul 
“acting within his district without the sanction of the 
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* Secretary of State; but if he should be of opinion that 
“good and sufficient grounds exist for the dismissal of a 
“ Vice-Consul, he will give information thereof to the 
“ Secretary of State, and await his decision thereon. 

“ Annual Returns.—At the close of every year the 
“ Superintending Consul will transmit to the Secretary of 
“ State a Return, according to the form hereto annexed, 
“ of all persons who may be acting as Vice-Consuls or Con- 
“ sular Agents within his Consular jurisdiction. 

“ Consular Agents.—Whiat is here laid down in regard to 
“ Vice-Consuls is also applicable to Consular Agents, 

“ Pro- Consuls.—The duties and powers of a Pro-Consul 
“are strictly limited to the performance of notarial acts 
“during the temporary absence of a Consul or Vice- 
“Consul, Full instructions on this subject are con- 
“ tained in the Circular of November 6, 1876, to which par- 
“ ticular attention is directed. The names of Pro-Consuls 
“should be included in the Annual Returns above men- 
tioned. 

CCLIX. The authority and powers of British Consuls 
are also to be found in the statutes 6 George IV. cap. 87 (4), 
18 & 19 Vict. cap. 42; and also in the statute passed in the 
sixth year of George IV. (cap. 78) relating to the per- 
formante of quarantine. 

By the statute of the 12 & 13 Vict. cap. 68 (J) great 
powers are given to Consuls for the purpose of facilitating 
the marriages of British subjects (m) in foreign countries. 





(k) “To regulate the payment of salaries and allowances to British 
Consuls at foreign ports, and the disbursements at such ports for certain 
public purposes.” §§ 16, 14’, and 22 of this statute are repealed by 36 ¢ 
37 Vict. cap. 91. 

In this statute the clauses which extend from the tenth to the fifteenth 
relate to provisions for the support of churches and chapels in foreign 
ports and splaces where a chaplain is appointed and maintained by sub- 
scription. 

(J) See also 31 §- 32 Viet. cap. 61. 

(m) Where both or one of the parties are or is British. 
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It seems proper to insert upon this subject the following 
Circular from the British Foreign Office :— 


“ Foreign Office, August 20, 1853, 

“ Sir,—Her Majesty’s Government having been informed 
that, since the passing of the ‘Marriages in Foreign 
« ¢ Countries facilitating Act’ (12 & 13 Vict. cap. 68, 1849), 
“ doubts have in some instances arisen as to the person by 
whom, and the place where, marriages rendered valid by 
that Act are to be solemnised, I have to inform you that 
in pursuance of the Act in question, British Consuls- 
General, Consuls,—or any person duly authorised to act 
in the absence of such Consul,—Vice-Consuls, and Con- 
sular Agents may, subject to the rules therein laid down, 
solemnise such marriages, provided they shall have 
previously received a warrant from the Secretary of 
State specially authorising them to solemnise and register 
marriages, or to allow marriages to be performed in their 
presence. No other persons whatsoever are qualified by 
the Act to solemnise marriages, or to allow them to be 
solemnised by any other person in their presence. 

“ Any form of ceremony, according to the creed of the 
contracting parties, may be used; and the religious portion 
of the ceremony may be performed by a clergyman of any 
denomination, hut the presence of the duly authorised 
Consular Officer is necessary to render such marriage 
valid; and if the ceremonial be not that of the Church of 
England and Ireland (x), which can only be duly per- 
‘formed by an ordained clergyman of that Church, the 
“ contracting parties are to make a declaration before the 
« Consul, in words prescribed by the Act, that they know 
* not of any lawful impediment why they may not be joimed 
in matrimony, and that they call upon the persons present 
“ to witness that they take each other respectively to be 
** lawful wedded husband and wife; and such declaration, 
“ in the absence of any religious ceremony, is sufficient. 


‘ 


‘ 


‘ 


‘ 


‘ 


« 


‘ 


‘ 


‘« 


‘ 


« 


« 


« 


“ 
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(x) Now Chureh of England, 
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“ The only place where marriages, under this Act, may 

“be solemnised, is the ‘ British Consulate,’ that is, the 
“ public office of the Consul-General, Consul, Vice-Consul, 
‘or Consular Agent, as the case may be; and every such 
“ marriage must be solemnised with open doors, between 
the hours of cight and twelve in the forenoon, in the pre- 
“ sence of two or more witnesses, 
“ Hence it follows that no marriages performed at other 
places or under other circumstances will be valid under 
this Act; and accordingly marriages cannot be solemnised 
“ under this Act in any churches or chapels, even though 
“attached to British Missions or connected with British 
“ Consulates abroad, nor can they be solemnised under this 
“ Act by an Ambassador, Minister, or other Diplomatic 
“ Agent of the Crown. 

“ I may add that all marriages duly solemnised according 
“ to the local law in force, so as to be valid by that law in 
“the country where they are solemnised, will be valid in 
« England. 


“c 


“ 


“ 


«Tam, &e. 
“ Her Majesty's Consul at ” 


“Foreign Ollice, July 1, 1857, 

“S$uz,—In consequence of some information which has 
“been communicated to this Office, I think it right, after 
“ consulting the Law Officers of the Crown, to make known 
“generally to her Majesty’s Diplomatic and Consular 
“ Servants abroad, that it was the intent and object of the 
© Act 12 & 13 Viet. cap. 68, no less than of the Act of 
“the 4 George IV. cap. 91, to authorise the solemnisation, 
“in her Majesty’s Missions or Consulates abroad, of such 
“marriages only as might lawfully be contracted and 
“ solemnised within her Majesty’s dominions. Marriages of 
“ British subjects domiciled in foreign countries, which are 
“ solemnised according to the * Lex Loci,’ are not affected 
“by these Acts. But, it bemg the law of Great Britain 
“and Ireland that marriage with a deceased wife’s sister 
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* ig yoid, such a marriage would derive no validity from the 
“ circumstance of its being solemnised in a foreign country 
under the 4th George IV. cap. 91, or 12th and 13th 
“ Vict. cap. 68, although the law of such country may not 
“ prohibit such marriages. 

“TJ have accordingly to instruct you in all cases where 
“ parties present themselves to be married at your Consulate, 
“ not only to assure yourself, as far as possible, that there 
“is no legal impediment, according to English law, to the 
“ marriage of such parties, but also to warn all parties 
“ indiscriminately that a marriage which would not be valid 
“if solemnised in England would be equally invalid if 
“ golemnised at a British Mission or Consulate, notwith- 
“ standing the ‘ Lex Loci’ prevailing gencrally with regard 
“ to marriage in the country where the Minister or Consul 
“ yesides, 


« 


“Tam, &c. 
“ Wer Majesty's Consul at 


“Forcign Office, November 23, 1872. 

“ Srr,—I am directed by Earl Granville to inform you 
that the Circular from this Office of March 18, relating 
to Mixed Marriages under the Act of Parliament, 12 and 
“13 Vict. cap. 68, is hereby rescinded and cancelled. 

“You will perceive, on reference to the Act, that 
“ marriages under it are legal when both parties are British 
« subjects, and also when only one of them is British; but 
*« in every case of such a marriage being celebrated before 
“ you, you will not fail to inform the parties (0) that the 
“ marriage is not necessarily valid out of her Majesty’s 
* dominions, and that they must make themselves acquainted 
« with, and conform to the requirements of, the law of any 
“ country, not in those dominions, in which it may be of 
“ importance to them that their marriage shall be legally 





(0) In the case of every Consular marriage, when both parties are 
British subjects, and when only one of them is a British subject.— 
Circular, November 21, 1873. 
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“ recognised as valid. This being a matter of considerable 
“importance, I am to impress upon you the necessity of 
“ never on any account omitting this warning. 

* In the case of a mixed marriage, when one of the parties 
“is a subject of the country in which the marriage is pro- 
“ posed to take place, it must be clearly understood that the 
“party who is not a British subject must, previously to 
“ being married at the Consulate, have complied withe the 
“requirements of the marriage law of such country as far 
as it may be possible to do so, it being obviously contrary 
to comity to permit the celebration of such a marriage if 
these requirements are neglected when it is practicable to 
fulfil them, 

“ The Circular of March 18 being withdrawn, the De- 
claration appended to it will also, of course, be no longer 
required. Its object was to procure a record of the 
nationality of parties to a marriage, but this end will be 
answered by their nationality being inserted after their 
“ names in the Notices of Marriage, in the Notice Books, 
“and in the Registers, You will accordingly always insist 
on this being done. 

“ You will communicate a copy of this Circular to any 
“ Vice-Consul under your orders to whom a Marriage | 
“‘ Warrant may have becn issued by the Secretary of State. 

“Tam, &e. 


‘ 


“6 


“ 


‘ 


a 


‘ 


“ Her Majesty's Consul at ” 


CCLIX (4). The following Instructions to Consuls, pre- 
‘ pared by the Board of Trade under the Merchant Shipping 
Act, 1854, are selected as proper for insertion in this 
place (p):— 





(p) It ig stated that these Instructions are under revision, but the 
author conceives that no material alteration will have been made in the 
paragraphs which are given here, There are Amended Instructions, issued 
in August 1877, having reference to “ Seamen discharged or left abroad,” 
the “ Relief of Distressed Seamen,” the “ Relief of Masters,” “Sending 
Distressed Seamen home,” “ Wages and Effects of Deceased Seamen,” 
There are also Instructions under The Merchant Shipping Colonial Act 
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“ Britis Suips. 
Ownership. 


“ Sec. 4.—The recent changes in the laws relating to 
“ navigation have removed many of the conditions formerly 
“ requisite to entitle a ship to carry the British flag and to 
“claim British privileges and protection. A ship may 
“ now be a British ship, and yet have been built at a foreign 
“ port, and be manned and commanded by foreigners. The 
“ sole requisite which remains is that she be owned by persons 
« who owe allegiance to the British Crown, and are subject to 
“ British law. These persons are defined to be :— 

“ (a) Natural-born subjects, who have not sworn allegiance 
“ to any foreign State, or who, having done so, have subse- 
“* quently sworn allegiance to her Majesty. 

« (b) Persons who have been made denizens or naturalised, 
“ and have subsequently sworn allegiance to her Majesty. 

* (ec) Bodies corporate, subject to the laws of, and having 
“their principal place of business in, some part of her 
“ Majesty’s dominions. 

« And with respect to natural-born subjects who have 
“ sworn allegiance to any foreign State, and to persons who 
“ have been made denizens or naturalised, itis required, as a 
“ further condition, that they shall either be resident in the 
“ British dominions, or members of a British factory, or 
“ partners in a house actually carrying on business in the 
« British dominions.” 


© Simulation or Concealment of National Character. 


“ Sec. 19.—It is, as already noticed, of the utmost impor- 
* tance that the single remaining condition requisite to give 
“to a ship the character and privileges of a British ship 
“ should be strictly performed ; and it is also very important 





1869, issued in May 1878 and January 1887; and Supplementary In- 
structions as to the Relief of Distressed Seamen, issued in August 1879, 
February 1880, and August 1880. 
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“ that the national character of a ship should neither be falsely 
“assumed nor unduly concealed ; so that, on the one hand, 
“her Majesty’s Government may not be involved in any 
“ difficulties from claims to protection on the part of persons 
“ not entitled to use the British flag, and so that, on the other, 
“ British ships may not, by concealing their national character, 
“ attempt to avoid obligations under which they are placed by 
“ British law. With the view of preventing these evils, the 
“ following offences are made punishable by forfeiture, that is 
“ to say: - 

“ (a) Using the British flag and assuming the British 
“character on board any ship owned, or partly owned, by 
* persons not duly qualified, for the purpose of making the 
“ ship appear to be a British ship, unless the assumption is 
“ made either for the purpose of escaping capture by an enemy, 
“ or by a foreign ship of war in exercise of some belligerent 
“right ; 

“() Carrying or permitting tobecarricd on board a British _ 
“ ship any papers or documents, or doing or permitting any- 
“ thing to be done with respect to such ship, with intention to’ 
“ assume a foreign character, or to conceal the British charac- 
ter of the ship from any person entitled by Jaw to inquire 
“ into the same ; 

“ (e) The acquisition as an owner by an unqualified person 
of any interest in ‘a ship assuming to be a British ship, ex- 
cept in certain cases of descent and transmission, for which 
special provision is made in the Act; 

“ (d) Wilfully making a false declaration concerning the 
qualification for ownership. 

* Tn order to enforce forfeitures in the above cases, Consuls 
and other public officers are enabled toseize and detain ships, 
‘and take them for adjudication before Courts of Admiralty, 
and they are exempted from any responsibility on account of 
the detention if reasonable grounds exist for the same. The 
Consul will, however, act in this case as in the ease of a 
Certificate of Registry improperly used (see paragraph 14), 
and will not seize the ships unless he has reason to believe 
VOL. VI. x 


« 


‘ 


‘ 


« 


« 
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“ that the offence is wilful and fraudulent, or that it is intended 
“ thereby to obtain means of committing piracy, or of avoid- 
“ ing lawful capture by the cruisers of her Majesty or of her 
“ allies in time of war, or of defrauding the revenue, or of 
“ doing any other act manifestly contrary to public policy. 
«« He will, however, in every case warn the parties of their 
* liabilities, and will point out that, in addition to the for- 
“ feiture, any person guilty of the offences secondly and 
“ fourthly above specified is liable to be prosecuted for a 
“ misdemeanor, and he will also report every such offence 
“ to the Commissioners of Customs in London, 

“ Src. 20.—A ship is not entitled to the privileges of a 
“ British ship unless duly registered, as above mentioned 
“ (paragraph 6); but in order to prevent British owners 
“ from attempting to evade British law by not registering 
“ their ships, it is provided that, so far as regards payment of 
* dues, liabilities to payments and penalties, and the punish- 
“ ment of persons for offences cominitted on board such ships 
“ by persons belonging to them, ships belonging to persons 
“ qualified to own British ships are to be considered British 
“ ships, although not registered. 

* Sec. 21.—In dealing with cases arising under the above- 
“ mentioned enactments, Consuls will remember that, accord- 
“ ing to well-established principles of International Law, the 
* owner of any ship using a national flag, and assuming ana- 
“ tional character, cannot, upon any trial or judicial proc¢ed- 
« ing, be allowed to ‘urge to his own advantage, or in his own 
“ defence, that the flag and character so assumed are not 
“ the flag and character which properly belong to the ship.” 


“ Discipline. 


«$xc. 100.—The Consul’s duties under this head are ex- 
« tremely important; but, as the mode in which he must act 
* must depend, in a great measure, upon the country in which 
“ he is, and the position and powers there given to hin, it is 
“ impossible to lay down general rules which will meet every 
‘* case, and he must be guided by his own discretion, and by 
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“ such particular instructions as may be given him from time to 
“time. Sec. 243 contains a list of the principal offences 
“ committed on board ships, and their respective punishments; 
“ but throughout the whole of the 3rd part of the Act will 
“ be found provisions bearing more or less on the subject of 
“discipline, and upon the various questions which arise 
“ between a master and his crew. 

“ In grave cases, however, which the Consul feels involve 
great responsibility, he will do well, when practicable, to 
avail himself of the assistance of a Naval Court in the 
mode pointed out below” (paragraphs 109 to 123). 


6c 


‘ 


“ 


© Desertion. 


“Sxc. 101. In cases of desertion, where the foreign 
authorities are required by treaty to give assistance, or where 
“ without such treaty they are willing to do so, the Consul 
“will, if desired so to do by the master, and if satisfied of the 
‘ justice of the case, apply to the local authorities to have the 
“ deserter arrested and placed on board ; any expenses, how- 
“ ever, attending this proceeding must in all cases be paid 
“ by the master.” 


“ 


“ Interference of Foreign Courts of Fustice, 

“ Src. 103. In considering how far the interference of 
“foreign courts should be allowed or invoked, the first 
** question to be looked at is whether there are any treaties 
on the subject existing between this country and the country 
in which the Consul is acting. To the express stipulations 
of such treaties, all general rules of International Law are 
* subject ; and the Consul will therefore be guided by them 
“in the exercise of his own functions, and will call upon 
the local authorities to act in accordance therewith, 

* SEC. 104, Subject to any such treaties as aforesaid, the 
“ Consul will remember that every country has the right of 
7 enforcing its own criminal law and police regulations in its 
* own ports and harbours, and that ifany offence against such 
“ Jaws or regulations is committed in such ports or harbours 


“ 


“ 


“ 


66 
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« on board a British ship, the offenderis liable to be dealt with 
“ accordingly. In such cases the Consul’s duty will he con- 
“ fined to seeing that the offender is fairly tried, and that 
s justice is properly administered. If the laws or regulations 
“ of the place are in fault, it will be a matter for representation 
« to the British Minister in the country, or to her Majesty’s 
“ Secretary of State: 

« Seo. 103. In cases where the offence is one which is 
« punishable both by the law of the place, as above mentioned, 
«and also by British law, as mentioned in paragraph 125, and 
‘ where the local authorities are willing to interfere if re- 
“ quired by the Consul to do so, but not otherwise, he will 
“ consider whether the ends of justice will be best met by 
* calling for such interference, or by sending the offender to 
“trial in some British court of justice. The questions he 
“ will have to consider are,—which is the speediest and most 
« certain mode of obtaining justice,—which course is the best 
« for the convenience of the ship and the witnesses,—and, 
“ above all, whether the principles and practice of the foreign 
“court can be relied on, and whether its proceedings and 
« modes of punishment are such as would be considered proper 
“ and humane in this country. 

« Sc, 106. In any case in which, from whatever cause, any 
“ British seaman is committed to prison or otherwise punished 
“in any foreign country, the Consul will see that the place 
* of confinement and mode of treatment are suchas would, in 
“ this country, be considered proper and humane; if it is 
“ not, he will report the case to the British Minister in the 
« country, or to her Majesty’s Secretary of State. 

“ Sec. 107. Subject to the exceptions mentioned above, 
« the Consul will remember that, according to well-established 
« rules of national law, a British ship carries British law with 
“her, and that all offences committed on board such ship on 
« the high seas, and all mere breaches of discipline in foreign 
s ports, as well as all matters arising out of the contract with 
« the crew, are to be judged of by British law. In some 
“© foreign countries the local courts of justice will take 


BRITISH SEAMEN IN FOREIGN SHIPS. 309 


“ notice of, and adjudicate upon, such contracts ; but in these 
“ cases it is usual for such foreign courts to act, in the case 
“ of a British ship, not according to their own law, but ac- 
“ cording to British law, so far as the construction of the 
* gontract is concerned. Except in cases where the Consul 
“cannot settle the matter otherwise, it is extremely un- 
“ desirable that disputes between the masters and crews cf 
“ British ships should be taken into foreign courts; but, 
‘ whenever this is done, the principles above mentioned should 
“ beadhered to. The Consul should explain the British law ; 
« and if this is not followed, he should report the case to the 
« British Minister or her Majesty’s Secretary of State. 

“ Sec. 108 In cases where British seamen are employed 
“in foreign ships, the Consul will remember that, in accord- 
“ ance with the principles above mentioned, they are, whilst 
“ so employed, subject to the law of the country to which the 
« ship belongs, and not to British law. If, therefore, the 
« Consul is called upon to interfere in their behalf, he should, 
“ either in applying to the local authorities, or in taking any 
* other steps that may be necessary, endeavour to obtain the 
© assistance of the Consul of the country to which the ship 
“ belongs.” 

CCLIX (a), In the amended instructions to Consuls 
issued in August 1877, as already noticed (7), and having 
special regard to seamen, there are two passages which de- 
serve notice in this work, as they affect the international re- 
lations of Great Britain with other countries, The first 
passage comes under the head “ Relief of Distressed Sca- 
men,” and is as follows :— 

“ 28, The claim of seamen 10 be relieved abroad and sent 
« homeis subject to the following regulations, and dependent on 
“the following conditions, and all expenses charged to the 
“ Board of Trade by the Consul which are not authorised 
“ by these instructions will be liable to disallowal. The 
“ person’ to be relieved under the direction of the Board of 





(q) Vide ante, p. 305, note (p). 
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“ Trade are seafaring persons, being British subjects, who, 
‘having been engaged either in British merchant ships, or in 
“ ILM. ships, or in ships belonging to any foreign Power, or 
“ to any foreigner, are shipwrecked, discharged, or left behind, 
“ and are found in distress in foreign ports. In all cases in 
“ which seamen discharged from other than registered British 
“ ships apply for relief, the Consul will satisfy himself’ that 
“ they are bond fide British subjects, and will report the par- 
“ticulars of their last engagement, and the circumstances 
“ under which they became distressed. 

“29, Foreigners who have served in British ships, and 
who are in distress within the limits of the Consulate, may 
“be relieved in the same manner as British seamen, provided 
© that they cannot obtain relief from their own Consuls, to whom 
“application should always be made, and their distress is 
“immediately consequent upon and owing to their employment 
“ under the British flag.” 

Since these amended instructions were issued inter- 
national agreements have been entered into by Great 
Britain with Germany, France, and Italy for the mutual 
relief of distressed seamen, the effect of which is, that the 
Government of that State whose flag the ship carries on 
which the distressed seaman has last served is in the first 
instance to support the distressed seaman. 

The other passage comes under the head of “ Wages and 
Effects of Deceased Seamen,” and is as follows :-— 

“79. The British Government have agreed with the 
“ Governments of France, Germany, Sweden and Norway, 
“ to deliver to their respective Consuls-Generalin London the 
“ wages and effects received by the Board of Trade under the 
“ provisions of the Merchant Shipping Act, 1854, of seamen 
“ belonging to those countries who have died on board British 
“merchant vessels, and these Governments have on their 
“part agreed to deliver to the nearest British Consul the 
“ property of British seamen dying on board their mherchant 
* vessels, or on shore in their territories. The Consul will, 
“ therefore, report to the Board of Trade the particulars of 
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* the deaths of such British seamen, receive their wages and 
“ effects, deal with them, and account for them to the Board 
* of Trade, as if the seamen had belonged to British ships. 

“79a. Copies of the declarations made between the 
“ British Government and the Governments of Denmark and 
“ Italy relative to the disposal of the estates of deceased seamen 
“ will be found in the Appendix, and the Consul will hand 
“over the property of deceased Danish and Italian seamen 
“ (as provided for by the terms of the Declarations aforesaid) 
“ to their respective Consuls, and will account for the property 
“of British seamen received from the Governments of 
“ Denmark and Italy, as if the seamen had belonged to 
“ British ships.” 

CCLX. The most instructive and remarkable .of the 
regulations respecting Consuls, promulgated by foreign 
Powers for the direction of their own subjects, appear to 
be the following (r):—Those put forth by Spain in 
1745, 1817, 1818, 1827 ; by France (s), “ Ordonnances ” 
respecting Consuls in Christian countries, published in 1833, 
1845; respecting Consuls in Burbary and the “ échelles du 
Levant,” those published in 1836. Those put forth by 





(r) De Martens, Ree, de Tr. vol. xxiv, pp. 331, 332, recommends most 
of these as “ lea plus indispensables & connaitre ou & consulter.” 

(8) In the Code de Commerce are these provisions :— 

“234, Si, pendant le cours du voyage, il y a nécessité de radoub, ou 
@achat de victuailles, le capitaine, aprés l'avoir constaté par un procés- 
verbal signé des principaux de I’équipage, pourra, en se faisant autoriser 
en France par le tribunal de commerce, ou, & défaut, par le juge de paix, 
chez l'étranger par le consul frangaia, ou,  défaut, par le magistrat des 
lieux, emprunter sur corps et quille du yaisseau, mettre en gage ou 
vendre, des marchandises jusqu’d concurrence de la somme que les besoins 
constatés exizent. 

“ Les propriétaires, ou le capitaine qui les représente, tiendront compte 
des marchandises vendues, d’aprés le cours des marchandises de méme 
nature et qualité dans le lieu de la décharge du navire, 4 l’époque de son 
arrivée,” 

“244, Si Te capitaine aborde daus un port étranger, il est tenu de se 
présenter au consul de France, de lui faire un rapport et de prendre un 
certificat constatant I’époque de son arrivée et de son départ, état et la 
nature de son chargement.”—L. ii. t. iv. 
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Sardinia in 1835; by Prussia (#) in 1796, and in the years 
immediately following, and in the Constitution adopted by 
the Reichstag for the Confederation of the North of Ger- 
many, promulgated June 14, 1867 (x); by the German Empire 
in 1879 (2); by Brazil in 1834; by Denmark in 1824; by 
Russia in 1820; by Greece in 1834 (y) ; but especially hse 
promulgated iby the United States of North America in 
1870, and since amended. 

CCLX. (a). Consutar Recuarions oF THE UNITED 
Sravres(z).—The following scem proper to be inserted in 
this place :— 

“ ARTICLE 1, 
“ CLasses of CONSULAR OFFICERS. 
“ Classification. 


“1. The Consular Service of the United States consists of 
«“ gents and Coneule-Goucral; Consule-General, Vice-Con- 





(t) See Manuel pr atique des Conantats, by De Mensch, 

(u) Sce also Ann, des Deus Mondes, 1866-7, p. 816. Appendice, 
Consulats, 

Art, 56, “ Tout ce qui concerne les consulats de ‘Allemagne du nord 
est placé sous la surveillance du presidium fédéral, qui nomme les 
consuls aprés ayoir entendu le comité du conseil fédéral pour le com- 
merce et Tindustrie, Il ne pourra étre institué de nouveaux consulats 
des pays particuliers dans le ressort des consuls fédéraux. Tes consuls 
fédéraux exercevront les fonctions des consuls des pays particuliers non 
représeutés dans leur ressort. ‘Tous Ies consulats existans des Etats 
particuliers seront supprimés aussitét que l'organisation des consulats 
fédéraux sera achevée de telle maniére que le conseil fédéral aura 
reconnit que la défense des intéréts particuliers et de tous les Etats 
fédéraux est assurée par les consuls feédéraux.” 

(a) Gesets tiber die Konsulargerichtsbarkeit, Duly 10, 1879, published 
in the Deutscher Reichs- Anzeiger of July 21, 1879, 

(y) Sce these translated into French, in a note to p. 245 of De Martens, 
Le Guide Diplomatique, t. i. 

It was holden by Abbott, C.J., at Nisi Prius, that a foreign Consul, 
receiving a salary from his own Government, cannot maintain an action 
for the trouble and Jabour he has been put to in transaeting business for 
merchants here in which he acted as the officer of his own Government, 
and in conformity to their express instructions —De Lema y. Muldimand, 
I Ryan & Moody’ ~ Rep. p. 45, 

(=) Regulations published for the use of the Consular Service by the 
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“ suls-General, Deputy Consuls-General, Consuls, Vice- 
“ Consuls, Deputy Consuls, Commercial Agents, Vice-Com- 
“mercial Agents, Deputy Commercial Agents, Consular 
“ Agents, Consular Clerks, Interpreters, Marshals, and 
“ Office-Clerks.” 


« Agent and Consul-General. 


“2, The only officer of this grade is the Agent and 
“ Consul-General at Cairo. He enjoys a quasi-diplomatic 
* position, so far as the Porte may consent thereto.” 

Pp y 


* Consuls-General. 


«3, Consulates General are established by law at Berlin, 
“ Calcutta, Constantinople, Frankfort-on-the-Main, Halifax, 
“ Havana, Kanagawa, London, Melbourne, Mexico, Mon- 
“ treal, Paris, Rio Janeiro, Rome, Shanghai, St. Petersburg, 
“and Vienna.” 


“ Liberia, Hayti, and Bolivia. 


* 8. In Liberia, Bolivia, Roumania, and Hayti, the 
“ Consuls-General are accredited as full diplomatic represen- 
‘ tatives. Of these officers the Consuls-General in Hayti 
“ and Roumania only are charged with supervisory powers.” 


“ General Jurisdiction. 


“10, All Consuls-General arefurther(a) charged with the 
“ ordinary duties‘of a Consul within the prescribed limits 
“ of their respective districts, and no one is allowed, while he 
‘ holds office, to be interested in, or to transact, any business 
“ as a merchant, factor, or broker, or any other trader, or as a 
* clerk or other agent for any such person, to, from, or within 





United States: Washington, 1870. The Author was indebted to the 
courtesy of Mr, Secretary Fish for a copy of this work. Since then new 
editions of these regulations have heen issued in 1874 and 1881. Those 
here inserted in this edition are taken from the last regulations of 1381. 

(a) In addition, that is, to their duties of supervision of Consulates 
and Commercial Agencies prescribed by Regulation 8, 
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“ the port, place, or limits of his Consulate-General, directly . 
“ or indirectly, either in his own name or through the agency ° 
of any other person.” 


« 


* Consuls. 
“12, Consuls are of two classes: Ist. Those who are not 
allowed to engage in business, and whose salaries exceed 
1000 dollars per annum; 2nd. Those who are allowed to 
“ engage in business. The former class is known as those 
« embraced in Schedule B. ‘Che occupations in which they 
“may not engage are the same with those forbidden to 
“ Consuls-General. The latter class of Consuls is again 
subdivided into—Ist. Those who are salaried (known as 
Consuls in Schedule C); and 2nd. Those who are com- 
pensated from the fees which they receive for their services.” 


« 


“ 


‘ 


« Commercial Agents. 

“13, Commercial Agents are full, principal, and per- 
“manent Consular Officers, as distinguished from subordi- 
“ nates or substitutes.” 

These officers are appointed by the President, and it is 
now usual to ask for their formal recognition and for an 
exequatur, 


“ Vice-Consuls- General, ete. 
“15. Vice-Consuls-General, Vice-Consuls, and Vice- 
“ Commercial Agents are defined to be Consular Officers 
“ who shall be substituted temporarily to fill the place of Con- 
« suls-General, Consuls, and Commercial Agents, when they 
“ shall be temporarily absent or relieved from duty.” 


* Deputy Consuls-General, ete. 
“16. Deputy Consuls-General, Deputy Consuls, and De- 
« puty Commercial Agents, are Consular Officers subordinate 
“ to their principals, and exercising the powers and performing 
“ the duties within the limits of the respective offices at the 
“© same ports or places where the principals are lodated.” 


“ Consular Agents. 
“17, Consular Agents are defined to be Consular Officers 
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“ also subordinate to their principals, exercising their powers 
“ and performing their duties within the limits of the several 
“ Consulates, but at ports or places different from those at 
“‘ which the principals are located.” 


“ ArticLe II. 
“ How Consular Officers are appointed and qualified. 


“28. Consuls-General and Consuls are appointed by the 
“ President, by and with the advice and consent of the Senate. 
“ They qualify by taking the prescribed oath (a copy of 
“which is furnished by the department for the purpose), 
“and by executing a bond to the United States in the form 
“ prescribed by the department,” 


“ ARTICLE V, 


“THs Priviteces and Powers or ConsuLar 
“ OFFICERS UNDER THE Law or Nations. 


“ Consular Privileges under Law of Nations. 


75, In the early middle ages, and before the establish- 
“ ment of more or less permanent Legations, Consuls appear 
“to have enjoyed the right of extervitoriality, and the 
“ privileges and immunities now accorded to Diplomatic 
“ Representatives. In non-Christian and semi-civilised 
** countries, these privileges have, to a large degree, been 
“ preserved to them, and they have the sanction both of treaty 
“and usage. Upon the establishment of Legations, how- 
“ever, the exemptions and immunities granted to Consuls 
“ came to be regarded as a limitation of the territorial rights 
“ of the sovereign, and they have in the process of time been 
“ restricted to such as are necessarily incident to the Consular 
“ Office, or have been provided for by treaty, or are sup- 
“ ported by long-established custom, or the particular laws 
“of the place. A Consular Officer in civilised countries 
“ now has, ander public law, no acknowledged representative 
“ or diplomatic character as regards the country to which he 
‘fis accredited. He has, however, a certain representative 
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“ character as affecting the commercial interests of the 
“ country from which he receives his appointment; and there 
“may be circumstances, as, for example, in the absence of a 
diplomatic representative, which, apart from usage, make 
it proper for him to address the local government upon 
subjects which relate to the duties and rights of his office, 
and which are usually dealt with through a Legation.” 


« 


‘ 


« 


‘ 


“ Ground and Extent of Authority. 


“76, Although Consuls have no right to claim the privi- 
leges and immunities of Diplomatic Representatives, they 
are under the special protection of international law, and 
are regarded as the officers both of the State which appoints 
and the State which reccives them. The extent of' their 
authority is derived from their commission and their exe- 
quatur ; and it is believed that the granting of the latter 
instrument, without express restrictions, confers upon the 
Consulall rights and privileges necessary to the performance 
of the duties of the Consular Office ; and generally, a Con- 
sul may claim for himself and his office not only such rights 
and privileges as have been conceded by treaty, but also 
such as have the sanction of custom and local law, and have 
been enjoyed by his predecessors or by Consuls of other 
nations, unless a formal notice has been given that they will 
not be extended to him.” 


‘ 


‘ 


6 


‘ 


‘ 


« 


‘ 


ra 


‘ 


‘ 


6 


“ General Privileges and Rights. 


«77, A Consul may place the arms of his Government 
over his doors. Permission to display the national flag is 
not a matter of right, though it is usually accorded, and it 
is often provided for by treaty. He may claim inviolability 
“ for the archives and official property of his office, and their 
“ exemption from seizure or examination. He is protected 
« from the billeting of soldiers in the consular residence, and 
“ he may claim exemption from service on juries and in the 
‘* militia, and from other public duties. It is probable, how- 
“ ever, that all these privileges could not be claimed for 


“ec 


‘ 


‘ 
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‘ subordinate officers, especially for those who are citizens or 
“ subjects of the foreign State. The jurisdiction allowed to 
* Consuls in civilised countries over disputes between their 
“countrymen is voluntary and in the nature of arbitration, 
“ and it relates more especially to matters of trade and com- 
“ merce, A Consul is, however, under public law, subject to 
“ the payment of taxes and municipal imposts and duties on 
“ his property in the country or on his trade, and generally to 
“ the civil and criminal jurisdiction of the country in which he 
“resides. It is probable, if he does not engage in business, 
“ and does not own real estate, that he would not be subject to 
“ arrest or incarceration except on a criminal charge, and in 
“the case of the commission of a crime he may either be 
“ punished by the local laws, or sent back to his own country, 
“In the absence of a Diplomatic Representative, a Consul 
“ doubtless has the right of access to the authoritics of the 
‘« State in all matters appertaining to his office. 


“ Trading Consuls, 


“78. The privileges of a Consul who engages in business 
“in the country of. his official residence are, under interna- 
“ tional law, more restricted, especially if he is a subject or 
“ citizen of the foreign State. If his exequatur has been 
“ granted without limitations, he may claim the privileges 
“and exemptions that are necessary to the performance of 
“ the duties of the office; but in all that concerns his personal 
“status, or his status as a merchant, it is doubtful that 
“ he can claim any rights or privileges not conceded to other 
* subjects or citizens of the State.” 


© In Mahometan and semi-civilised countries, 


“79, In Mahometan and semi-civilised countries, the 
“ rights of exterritoriality have been largely preserved, and 
“have gemerally been confirmed by treaties to Consular 
“ Officers. To a degree they enjoy the immunities of Dip- 
“lomatic Representatives, besides certain prerogatives of 
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“ jurisdiction, together with the rights of worship, and, to 
“ some extent, the right of asylum.” 

“80. These immunities extend to an exemption from 
“both the civil and criminal jurisdiction of the country to 
“ which they are sent, and protect their household and the 
effects covered by the Consular residence. Their personal 
property is exempt from taxation, though it may be other- 
wise with real estate or moveables not connected with the 
Consulate. Generally they are exempt from all personal 
impositions that arise from the character or quality of 
a subject or citizen of the country.” 


“ 
“ 
6“ 
6 
“ 


“ 


“ Jurisdiction is both Civil and Criminal. 


“ 81, The Consular jurisdiction in these countries is both 
civil and criminal, and has in most cases been provided for 
by the stipulations of treaties, ‘The extent of its exercise, 
as well as the penalties and punishments to be enforced, 
“depend generally upon the laws of his own country to the 
“ exclusion of the jurisdiction of all local tribunals.” 


‘ 


“ Precedence and Ceremonial. 


« 82, Consuls have no claim, under international law, to 
any foreign ceremonial, and no right of precedence except. 
among themselves, and in their relation to the military and 
“ naval officers of their own country. This precedence, as 
“ to officers of the same grade in the Consular Body of the 
“ place, depends upon the date of the respective exequaturs. 


“ 


4 


“ ARTICLE VI. 


« Tir PRIVILEGES AND Powers or ConsuLarR OFFICERS 
or THE UNITED STATES UNDER TREATIES AND Con- 
VENTIONS WITH Foreign Powers, 


“ General Considerations. 
« 83, The Consuls must bear in mind that, in the follow- 
ing abstract, it is impossible to do more than allude in a 


“ general way to the rights and privileges secured by treaties. 
* The several Consular treaties and conventions alluded to 


“er 
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“ may be found in Appendix No. 1, and in each case the 
“« Consul must look there for more detailed information. It 
“is also possible that more extended rights may have been 
* granted to Consuls of other nations, and that the officers of 
“the United States may be entitled to claim them under 
“ the clause known as ‘ the most favoured nation clause,’ in- 
“a treaty with the United States.” 

« The department must necessarily trust to the discretion 
“ of the Consul, on the one hand, not to permit his rights to be 
“ invaded without protest, nor, on the other hand, to clain 
“what he cannot maintain. If the rights thus secured by 
“ treaty are in any case invaded or violated, the Consul will 
“ at once complain to the local authorities, to the department, 
“ and to his immediate superior. These complaints should set 
“ forth in full all the facts showing the invasion or violation.” 


“ Inviolability of the Archives and Papers of the Consulate. 


“84, This is secured by treaties with Austria-Hungary, 
“ the Argentine Confederation, Bolivia, Belgium, Colombia, 
“ Denmark, Dominican Republic, Ecuador, France, Ger- 
“many, Greece, Hayti, Mexico, the Netherlands (and 
“ colonies), Orange Free State, Peru, Portugal, Salvador, 
“ Sweden and Norway, Switzerland, Muscat, and New 
© Grenada.” 


“ Inviolubility of the Consular Office and Dwelling. 


“ 85, This is secured by treaties with Belgium, Bolivia, 
« France, Germany (of Consuls not citizens), Italy, Muscat, 
* and Salvador; but the dwelling cannot be used as an asylum. 
Tt is agreed with Colombia that the persons and dwel- 
« lings of Consuls are to be subject to the laws of the country, 
“ except as specially exempted by treaty. The Consulates in 
“ Germany are not to be made asylums for the subjects of 
© other powers.” 


< “ Exemption from Arrest. 


“ 86. By convention with Belgium, Germany, Nether- 
i lee oD Teclee tha ftn. 
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“ for crimes, By treaty with Turkey he is entitled to suit- 
“able distinction and necessary aid and protection. In 
Muscat he enjoys the inviolability of a diplomatic officer. 
“Tn Austria-Hungary and France he is to enjoy personal 
“ immunities; but in France, if a citizen of France, or own- 
“ ing property there, or engaged in commerce, he can claim 
“ only the immunitics granted to other citizens of the coun- 
“try who own property, or to merchants. In Austria- 
“ Hungary, if engaging in business, he can be detained only 
« for commercial debts. In Colombia the Consuls of the 
“ United States have no diplomatic character. In Great 
“« Britain, Liberia, Netherlands (as to colonics), Nicaragua, 
“and Paraguay, they are regarded as appointed for the 
“ protection of trade.” 


‘ 


“ Exemption from Obligation to appear as a Witness. 


« 87, This is secured absolutely by convention with 
« France, and, except for defence of persons charged with 
“ erime, by conventions with Austria-Hungary, Belgium, 
“ Ttaly, and Salvador. In such ease the testimony may be 
“ taken in writing at his dwelling. If the Consul claims 
« this privilege, he should, in such ease, offer to give his evi- 
“ dence in the mode prescribed by the particular convention, 
* and should throw no impediment in the way of the proper 
administration of justice in the country of his official 
“* residence.” 


“ Eeemption from Taxation. 


« 88, When the Consul is not a citizen of the country in 
which the Consulate is situated, and does not own real 
estate therein, and is not engaged in business therein, he is 
secured against the liability to taxation by treaties orconven- 
tions with Austria-Hungary, Belgium, Bolivia, Denmark, 
Ecuador, France, Germany, Hayti. Italy, the Netherlands 
(and colonies), Peru, Salvador, Colombia, and Mexico, and 
in Germany the official income of a Consul is not tax- 
able; but inthe Dominican Republic, the Orange Free State, 


és 


‘« 


‘ 


‘ 


‘ 


‘ 


“ 
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“ Persia, Portugal, the Hawaiian Islands, Russia, and 
“ Switzerland, if they engage in business they are subject to 
“the laws of the country. And in general, if a Consular 
officer engages in business, or owns property in the country 
of his official residence, he cannot claim cther exemptions 
in respect of such business or property than are accorded 
to citizens or subjects of the country.” 


“ Exemption from Military Billetings or Service and Public 


Service, 


“89, If not citizens of the country of their Consular 
residence or domiciled at the time of the appointment in it, 
the exemption from military billetings or service is secured 
by conventions with Austria~Hungary, Belgium, France, 
“ Germany, Netherlands, and Italy ; and the exemption from 
all public service is secured by treaties with Denmark, 
Germany, Peru, San Salvador, Colombia (New Granada), 
and Mexico. In Colombia, the exemption also extends to 
“ officers, secretaries, and attachés.” 


‘ 


‘ 


“ Infraction of Treaties. 


“ 90, The right in such case to correspond with the local 
authoriticsis secured by conventions with Austria-Hungary, 
Belgium, Colombia, France, Germany, Italy, Netherlands 
“ (and Colonies), and Salvador; and in case the local authorities 
“ fail to give redress, and there be no Diplomatic represcnta- 
tive, they may apply to the government.” 


“ The Use of the National Arms and Flags on Offices and 
Dwellings, 


“91. The right to place the national arms and the name 
“of the Consulate on the office is given by treaties with 
« Austria-Hungary and the Netherlands (and Colonics); on 
“their offices or dwellings by treaty with Belgium and 
“ Germany; the right to place the national flag on thoir 
“dwellings, except where there is a Legation, by treaties with 
‘“ Austria-Hungary, Belgium, and Germany; the right to 
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“« place the arms, name, and flag on their offices or dwellings 
“ by treaties with France and Salvador ; and on their offices 
“ by treaty with Italy ; and the right to place the name and 
flag on their dwellings by treaty with Colombia.” 


“ Depositions, 


«92. The right to take depasitions is secured by conven- 
“ tions with Austria-Hungary, Belgium, France, Germany, 
“ Italy, Netherlands, New Granada, and Salvador. Objec- 
“ tion has been raised by the German Government to the 
“taking of testimony by Consular officers of the United 
* States in Germany, except as provided by Article IX. of 
“ the Treaty of 1871. Efforts have been made to induce 
« the German authorities to permit testimony to be taken 
«“ with the same freedom as in the United States, but 
“ without effect, it being stated that the laws of Germany 
“ provide for letters-rogatory in such cases.” 


‘ Jurisdiction over Disputes between Masters, Officers, and 
Crews. 


«93, Exclusive jurisdiction over such disputes in the 
« vessels of the United States, including questions of wages, 
* ig conferred by treaties or conventions with Austria- 
“ Hungary, Belgium, Colombia, Denmark, Dominican 
« Republic, France, Germany, Greece, Italy, the Nether- 
“ Jands (and Colonies), Portugal, Russia, Salvador, Sweden 
* and Norway, and Tripoli.” 


* Right to reclaim Deserters. 


«94, The right to reclaim deserters from the vessels of 
“the United States is conferred by treaties or conventions 
« with Austria-Hungary, Bolivia, Belgium, Colombia, 
« Denmark, Ecuador, France, Greece, Germany, Hanseatic 
“ Republics, Hawaiian Islands, Hayti, Italy, Japan, Mexico, 
« Madagascar, the Netherlands and Colonies, Peru, Portugal, 
“Russia, Salvador, Sweden and Norway, Dominican 
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“ Republic, and Siam; but if the deserter has committed a 
“ crime against local law, the surrender will be delayed until 
“ after punishment.” 


“ Salvage and Wrecks. 


“95. Their powers to adjust damages suffered at sea, and 
“in matters of wrecks and sal vage, are settled by treaties with 
“ Austria-Hungary, Belgiam, Bolivia, Borneo, China, New 
“ Granada, Dominican Republic, Ecuador, France, Germany, 
“ Greece, Guatemala, Hawaiian Islands, Hayti, Honduras, 
“Italy, Japan, Lew Chew, Liberia, Madagascar, Mexico, * 
“© Morocco, Muscat, Netherlands (including Colonies), Otto- 
“man Porte, Paraguay, Peru, Salvador, Siam, Spain, 
“ Sweden and Norway, Tripoli, Tunis, and Venezuela. In 
“ Muscat and the Ottoman dominions, they have the right, 
“ in the absence of the owner or agent, to reccive the property 
“ of American citizens wrecked or captured from pirates,” 


“ Estates of Citizens of the United States—deceased, 


“96. In Austria-Ilungary, Belgium, Germany, Italy and 
the Netherlands (and Colonies), the local authorities are 
“ yequired to inform Consuls of the death of their country- 
“men intestate, or without known heirs, In Germany, 
“ Consuls have the right to appear forabsent heirs or creditors, 
“until regularly authorised representatives appear. In 
“Peru, Salvador, Tunis, Morocco, Muscat, Persia, and 
“ Tripoli, they may administer on the property of their 
“ deceased countrymen, In Colombia, they may do so, ex- 
“cept when legislation prevents it. In Costa Rica, Hon- 
‘«duras, and Nicaragua, they may nominate curators to take 
“ charge of such property, so far as local laws permit, In 
* Paraguay they may become temporary custodians of such 
“property. In Germany, they may take charge of the 
“ effects of deccased sailors.” 


" Jurisdiction over Offences and Crimes. 


98. Consuls have exclusive jurisdiction over crimes and 
* offences committed by citizens of the United States in 


eee 
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“ Borneo, China, Japan, Madagascar and Siam. In Morocco, 
« Tripoli, and Tunis, the Consuls are empowered to assist in 
“ the trial of citizens of the United States accused of murder 
‘or assault. In Persia, citizens of the United States 
“ committing offences are to be tried and judged in the same 
“ manner as are the subjects or citizens of the most favoured 
“ nation. 
“« Americans committing offences in Turkey should be tried 
.“ by their Minister or Consul, and are to be punished accord- 
“ing to their offence, following in this respect the usage 
“ observed toward other Franks ; but, in consequence of a 
‘« disagreement as to the true text of the treaty, Consuls in 
“ the Ottoman dominions are instructed to take the direc- 
“ tions of the Minister of the United States at Constantinople, 
“in all cases, before assuming to exercise jurisdiction over 
“ criminal offences. . 
“99, In China and Japan, the question of the judicial 
“authority of Consuls of the United States over persons 
* serving on American yessels has been construed as autho- 
‘ rising Consular officers to assume jurisdiction where offences 
‘are committed on shore by foreigners serving on board 
“ American merchant vessels, when such forcigners are 
* citizens or subjects of countries having no treaty engage- 
‘ments upon the subject with China and Japan, or when, 
“ being subjects or citizens of Treaty Powers, their own 
“Consuls decline to assume jurisdiction. Under other 
‘ clreumstances, a Consul of the United States in China 
unot entertain a criminal charge against a citizen or 








subject of another Power. 

“100, Seamen serving on board public vessels of the 
“ United States, who have committed offences on shore in 
ee Japan’and China, are held to be subject to the jurisdiction 
of the Consul of the country under whose flag they are 
* serving.” 
“ Cleil Jurisdiction. 


“101, Jurisdiction over civil disputes is conferred by 
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“treaties with Borneo, China, Japan, Ottoman Porte, 
“ Madagascar, Siam, Morocco, Muscat, Persia, Tripoli, Tunis, 
“and the Samoan Islands. This jurisdiction is exclusive 
“in disputes between citizens of the United States. In 
“Persia, suits and disputes between Persian subjects and 
“ American citizens are to be heard before the Persian 
“ tribunal where the Consul is Jocated, and in the presence of 
“an employé of the Consul. In Japan it extends to elgims 
“of Japanese against Americans. In China, Siam, and 
“ Samoa, the jurisdiction is joint in controversies between 
“ Americans and Chinese, Siamese, or Samoans. In Mada~ 
“gascar, the exclusive jurisdiction extends {o disputes, 
“between citizens of the United States and subjects of 
“ Madagascar. In Turkey there can be no hearing in a 
“ dispute between Turks and Americans unless the dragoman 
“of the Consulate is present.” 
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CITAPTER Ivy, 


DECISIONS OF MUNICIPAL TRIBUNALS AS TO CONSULS. 


COLXI. A Consut, being a person impressed with a 
public character, is “ entitled (as Lord Ellenborough says) 
“ to privilege to a certain extent, such as for safe-conduct ; 
“and if that be violated, the Sovereign has a right to com- 
‘plain of such violation ” (a), 

Vattel complains that MWicguefort, in his Treatise on 
Ambassadors, denies to Consuls the jus gentium, while he 
cites instances, which support their claim to it. But these 
instances, when examined, do not sustain the assertion of 
Vattel (4). 

CCLXII. The Governor of Cadiz having arrested and 
insulted the Dutch Consul, the United Provinces complained 
to the Court of Madrid on the ground that the jus gentium 
had been violated, and not on the ground that specific treaties, 
which was their real vantage-ground, had been disregarded 
by these acts. 

The Dutch also made a fruitless endeavour to obtain the 
privilege of an ambassador for their Consul at Genoa, but 
the Senate refused their claim, replying : ‘ Qu’ils ne le re- 
connoissoient point pour Ministre public; et que tout ce 
* qu’on pouvoit désidérer d’eux, e’estoit la jouissance paisible 
“des droits et de priviléges que la coustume attribue & 
“cette sorte demplois. Les Cansuls ne sont que des 
* marchands, qui, avee leur charge de juge des différends 
“qui peuvent naistre entre ceux de leur nation, ne laissent 
“pas de faire leur trafic, et d’estre sujets ala justice du 


(a) Viveash vy. Becker, 3 Maule § Sehoyn Rep. 297, Vide post, 
(4) Wicquefort, 1’ Ainbassadeur ef ses Fonetians. 1 ia © 0 RR 
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“lieu de leur résidence, tant pour le civil que pour le 
“ criminel; ce qui est incompatible avec la qualité de 
“ Ministre public ” (¢). 

In 1634 a quarrel took place between the Republic of 
Venice and the Papal Government on account of divers fla- 
grant and indefensible outrages committed by the Governor 
of Ancona against the property and persons of the Consuls 
of the Republic, seizing the papers and goods of one, and 
imprisoning the person of the other, upon suspicions {wholly 
unsupported by proof. The ambassador of France “inter- 
fered to mediate between the partics. But these were cases 
in which the Government of Venice would have resented the 
injury if one of their private citizens had been the subject 
of it; and Wicquefort’s position with respect to the status 
of Consuls is, “ Les Princes qui les employent les protégent, 
* comme personnes qui sont 4 leur service et comme tout 
“bon maistre protege son serviteur et son domestique ; mais 
“ non comme Ministres publics ” (d). 

And it is with the instances cited by Wicquefort before 
his eyes that Bynkershoek, not disposed, it must be pre- 
sumed, to lower the dignity of his country, remarks: “ Et, 
“si verum amamus, Consules illi non sunt nisi Mercatorum 
“ nationis sux defensores et quandoque etiam judices, quin 
 fere ipsi Mercatores, non missi, ut principem suum repre~ 
“ sentent apud alium principem, sed ut principis sui subditos 
“ tueantur in iis, que ad mercaturam pertinent, sepe et ut 
“ de iis inter eos jus dicant ” (e). 

CCLXIII, In France the law has been very correctly 
laid down. 

In September 1842, the Cour royale de Paris confirmed, 
on appeal, the judgment of the Tribunal civil de la Seine, in 
the matter of M. Carlier d Abaunza, Marquis de la Fuente 
Hermosa. 

The Marquis was a Spaniard by birth, and had lived in 
Paris since 1833. In 1840he had been nominated Consul- 





(ce) Wie ‘nquefort, n i, s. v. p, 62. (@) Ibid. p. 63, 
(e) Bynkershock, Opera, vol, vi. p. 482. De Foro Legatorum, e. x. 
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General of the Republic of Uruguay ; but had not obtained 
the exequatur of the French Government. He was arrested 
by a creditor, and claimed exemption from civil process on 
the ground of his diplomatic character. But the French 
Courts decided that the Consul had no diplomatic mission, 
and was not entitled to the immunities of an ambassador, 
under any circumstances, and that this proposition was 
still more certain when the Consul had not received the 
exequatur of the Government of the country in which he was 
residing (/f). 

The Cour royale of Aix, in the year 1843, gave the 
following decision in the case of M. Soller :— 

“ Attendu que si les Ambassadeurs sont indépendants de 
“ Yautorité souveraine du pays dans lequel ils exercent leur 
“ministére, ce privildge n’est pas applicable aux Consuls ; 

“ Que ceux-ci ne sont que des agents commerciaux; que 
“si les lois de police et de sécurité obligent en général tous 
“ceux qui habitent lc territoire frangais, il en résulte que 
“ Pétranger, qui se trouve méme casuellement sur ce terri- 
“ toire, doit concourir de tousles moyens a faciliter l’exercice 
“ de la justice criminclle ; 

“ Attendu que si la convention diplomatique dont le Con- 
“sul d’Espagne se préyaut pour étre dispensé de venir 
“ déposer devant la cour ¢tait sans inconvénient pour le tems 
“ot elle fut faite, alors que la procédure criminelle était 
* secrdte, elle est inapplicable aujourd’hui, o0,d’aprés le droit 
“public qui nous régit, les débats sont publics, et od les 
“ témoins sont tenus de déposer oralement devant le jury; 

“ Mais attendu que le Consul est étranger; qwila pu 
“ignorer I’Gconomie ct le mécanisme de la procédure cri- 
“minelle frangaise, et quwil y a dela bonne foi dans son 
© refus ; 





(f) Gazette des Tribunaux (numéro 4809 , lundi 5 et mardi 6, sep- 
tembre 1842. Ib. (numéro 4783), samedi 6 auiit 1842. 

See also the case of Hermann Delong. Ib. (numéro 4890), dimanche 
9 mat 1841, 
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“ La cour déclare n’y avoir lieu & condamner M. Soller & 
« Pamende ” (7). 

CCLXIV. The Civil tribunals of the United States of 
North America have promulgated the same doctrine. 

CCLXY. In England the status of Consuls has more 
than once been brought under discussion in the Courts which 
administer Municipal Law. 

In the tenth year of the reign of George II. (1737), the 
following case was brought before Lord Chancellor Talbot :— 


Barbuit’s Case in Chancery (h). 


Barbuit had a commission, as Agent of Commerce from 
the King of Prussia, to Great Britain, in the year 1717, 
which was accepted here by the Lords Justices when the 
King was abroad. After the late King’s demise, his com- 
mission was not renewed until 1735, and then it was, and 
allowed in a proper manner ; but witha recital of the powers 
given him in the commission, and allowing him as such. 
These commissions were directed generally to all the persons 
whom the same should concern, and not to the King; and 
his business described in the commissions was, to do and . 
execute what his Prussian Majesty should think fit to order 
with regard to his subjects trading in Great Britain; to 
present letters, memorials, and instruments concerning trade 
to such persons, and at such places, as should be convenient, 
and to receive resolutions thereon ; and thereby his Prussian 
Majesty required all persons to receive writings from his 
hands, and give him aid and assistance. Barbuit lived here 
near twenty years, and exercised the trade of a tallow- 
chandler, and claimed the privilege of an Ambassador or 
foreign Minister, to be free from arrests. 

After hearing counsel on this point,— 

The Lord Chancellor said: “ A bill was filed in this 





(g) Heffter, s. 226, note. 
De Martens, Le Guide diplomatique, t. i. p. 298, 
Coe; Foes 3 
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“ Court against the defendant in 1725, upon which he ex- 
“ hibited his cross bill, styling himself merchant. On the 
** hearing of these causes the cross bill was dismissed ; and, 
“in the other, an account decreed against the defendant. 
“ The account being passed before the Master, the defen- 
“ dant took exceptions to the Master’s report, which were 
“ overruled ; and then the defendant was taken upon an 
“attachment for non-payment, &c. And now, ten years 
“ after the commencement of the suit, he insists he is a 
“ public Minister, and therefore all the proceedings against 
“ him null and void. Though this is a very unfavourable case, 
“ yet, if the defendant is truly a public Minister, I think he 
“may now insist upon it, for the privilege of a public — 
‘ Minister is to have his person sacred and free from arrests, 
not on his own account, but on the account of those he 
“ represents ; and this arises from the necessity of the thing, 
“ that nations may have intercourse with one another in the 
“same manner as private persons, by agents, when they 
“ gannot meet themselves, And if the foundation of this pri- 
« vilegeis for the sake of the Prince by whom an Ambassador 
“ ig sent, and for the sake of the business he is to do, it is im- 
« possible that he can renounce such privilege and protection; 
“ for by his being thrown into prison the business must inevit~ 
“ ably suffer. Then the question is, whether the defendant 
‘ig such a person as 7 Anne, cap. 10, describes; which is 
“ only declaratory of the ancient universal jus gentium. The 
“words of the statute are, Ambassadors or other public 
Ministers, and the exception of persons trading relates 
“ only to their servants: the Parliament never imagining 
“ that the Ministers themselves would trade. I do not think 
“the words Ambassadors or other public Ministers are 
“synonymous. I think that the word Ambassadors in the 
“ Act of Parliament was intended to signify Ministers sent 
“ upon extraordinary occasions which are commonly called 
«“ Ambassadors Extraordinary; and public Miniséers, in the 
“ Act, take in all others who constantly reside here; and 
“both are entitled to these privileges. The questiéa is, 
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“ whether the defendant is within the latter words. It has 
“ been objected that he is not a public Minister, because he 
“ brings no credentials to the King. Now, although it be 
“ true that this is the most common form, yet it would be 
“carrying it too far to say that these credentials are abso- 
“ lutely necessary ; because all nations have not the same 
“forms of appointment. It has been said, that to make him 
“a public Minister he must be employed about State affairs. 
“ In which case, if State affairs are used in Opposition to 
“ commerce, it is wrong; but if only to signify the business 
“ between nation and nation, the proposition is right; for 
“ trade is a matter of State, and of a public nature, and con- 
“sequently a proper subject for the employment of an Am- 
“ bassador. In treaties of commerce those employed are as 
“much public Ministers as any others; and the reason for 
“their protection holds as strong; and it is of no weight 
“with me that the defendant was not to concern himself 
“ about other matters of State, as if he was authorised as a 
“ public Minister to transact matters of trade. It is not 
“necessary thata Minister’s commission should be general 
“ to entitle him to protection; but it is enough that he is 
“ to transact any one particular thing in that capacity, as 
“ every Ambassador Extraordinary is; or to remove some 
“ particular difficulties, which might otherwise occasion war. 
“ But what creates my. difficulty is, that I do not think he is 
“ entrusted to transact affairs between the two Crowns: the 
“ commission is, to assist his Prussian Majesty’s subjects 
“here in their commerce, and so is the allowance. Now 
“ this gives him no authority to intermeddle with the affairs 
“ of the King, which makes his employment to be in the 
“nature of a Consul. And although he is called only an 
« Agent of Commerce, I do not think the name alters the 
“case, Indeed, there are some circumstances that put him 
“below a Consul; for he wants the power of judicature 
‘* wich is tom monly given to Consuls. Also their commis- 
* sion is usually directed to the Prince of the country, which 
“is not the present case; but at most he is only a Consul. 
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“It is the opinion of Barbeyrac, Wicquefort, and others, 
“ that a Consul is not entitled to the jus gentium belonging 
«to Ambassadors. And as there is no authority to con- 
“ sider the defendant in any other view than as a Consul, 
“ unless I can be satisfied that those acting in that capacity 
« are entitled to the jus geutium, I cannot discharge him.” 

CCLXVI. In 1764, the case of Triquet v. Bath (7) came 
before the King’s Bench, and the great Lord Mansfield 
referred to the case of Barbuit,in which he had been 
counsel, and said that neither Lord Talbot, nor Lord Holt, 
nor Lord Hardwicke ever doubted that the Law of 
Nations was part of the Law of England. This case 
related to the privileges of a Secretary of a Foreign 
Ambassador. 

In 1767, the ease of Heathfield v. Clifton"(j) came before 
the King’s Bench, in which also the privileges of the Ambas- 
sador’s retinue were discussed, and Lord Mansfield said: ~ 
« The privileges of public Ministers and their retinue depend 
“upon the Law of Nations, which is part of the Common 
“ Law of England. And the Act of Parliament of 7 Anne, 
« ¢, 12, did not intend to alter, nor can alter, the Law of 
“ Nations, His Lordship recited the history of that Act, 
« and the occasion of it, and referred to the annals of that 
“time. He said, there is not one of the provisions in that 
“ Act which is not warranted by the Law of Nations. 

“ The Law of Nations will be carried as far in England 
“as anywhere, because the Crown can do no particular 
“ favours affecting the rights of suitors, in compliment to 
“ public Ministers, or to satisfy their points of honour. 

«“ The Law of Nations, though it be liberal, yet does not 
“ give protection to screen persons who are not bona fide 
« servants to public Ministers, but only make use of that 
“ pretence in order to prevent their being liable to pay their 
*« just debts. 





(a 1 Taunton, 107. (j) 4 Burrows, 2016. 
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“ The Law of Nations does not take in Consuls, or Agents 
“ of Commerce, though received as such by the Courts to 
“ which they are employed. This was determined in Bar- 
“ buit’s case, which was solemnly argued before and deter- 
“ mined by Lord Talbot, on considering and well weighing 
“ Barbeyrac, Bynkershoek, Grotius, Wicquefort, and all the 
“foreign authorities (for there is little said by our own 
“ writers on this subject.” 

CCLXVII. In 1808, the case of Clarke v. Cretico (A) 
came before the Common Pleas. The defendant claimed 
exemption from arrest, on the ground of being Consul- 
General of the Sublime Porte; and the authority: of Vattel 
was much urged on his behalf, as well as the doctrine laid 
down by Lord Mansfield in the case just cited, that the 
Law of Nations was part of the Law of England. In this 
case of Clarke vy. Cretico, Sir James Mansfield, Chief Jus- 
tice, said: “It has not been clearly proved that the 
“defendant held the office of Consul at the time of the 
“arrest. The gencral question is undoubtedly of impor- 
“tance; but it is not necessary that the Court should come 
“to any determination upon it at present. The office of 
* Consul is indeed widely different from that of an Ambas- 
“ sador; but still ihe duties of it cannot be performed by 
“a person in prison, Yet I should have some difficulty in 
“ deciding, in opposition to Wiequefort, who is an authority 
“ of great weight, and without any determination upon the 
“ question (for in the case before Lord Talbot there was no 
decision), that a Consul is entitled to this privilege. The 
words of the statute are, ‘ Ambassador or other public 
‘ Minister.’ But a Consul is ccrtainly not a public Minister, 
“Tet the case stand over till it shall be ascertained by 
“ further evidence, whetherthe appointment of the defendant 
“has been revoked.” 

Afterwards an affidavit was produced, by which it ap- 
peared that the defendant had been dismissed from his oftice 


“ 


“ 


“ 





(h) 3 Burrows, 1481. 
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in the month of December 1806, and the rule was dis- 
charged. 

CCLAVIII. Lastly, in the case of Viveash v. Becker (1), 
which in 1814 came before the King’s Bench, Lord Ellen- 
borough decided that a resident merchant in London, who 
had been appointed and had acted as Consul to the Duke of 
Oldenburg, was not privileged from arrest. In this case 
Lord Ellenborough, having reviewed the preceding cases, 
and the doctrine of Wicquefort and Vattel, concluded his 
judgment in these words: “ Nobody is disposed to deny 
that a Consul is entitled tc privileges to a certain extent, 
“such as for safe-conduct; and if that be violated the 
“ Sovereign has a right to complain of such violation. This 
“consideration disposes of the authority which was en- 
“deavoured to be derived from that case. Then it is ex- 
“ pressly laid down that he is not a public Minister, and 
‘tore than that, that he is not entitled te the jus gentium. 
“ And I cannot help thinking that the Act of Parliament, 
“which mentions only ambassadors and public Ministers, 
and which was passed at a time when it was an object 
studiously to comprehend all kinds of public Ministers 
entitled to these privileges, must be considered as declara- 
tory not only of what the Law of Nations is, but of the 
extent to which that law is to be carricd, It appears 
to me that a different construction would lead to enormous 
inconveniences, for there is a power of creating Vice-Con- 
suls; and they too must have similar privileges. Thus a 
Consul might appoint a Vice-Consul in every port, to be 
armed with the same immunities, and be the means of 
creating an exemption from arrest indirectly which the 
Crown could not grant directly. The mischief of this 
would be enormous. In this case it does not appear that 
“ the debt was not contracted before the time of the defen- 
* dant’s having the character of Consul. If we saw clearly 
“ that the Law of Nations was in favour of the privilege, it 
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“ would be afforded to the defendant; and it would be our 
‘duty rather to extend than to narrow it. But we are of 
“ opinion that no such privilege exists, but that this defen- 
“ dant is, like every other merchant, liable to arrest. Rule 
“ discharged.” . 2 
CCLXIX. The English court (m) has considered that a 
. Consul resident abroad and plaintiff ina suit, is exempt from 
the necessity of giving security for costs, to which necessity, 
by the general principle of International Law, the foreign 
plaintiffis subject (x). It was holden in Sharpe v. Crispin (0) 
that mere residence as a Consular officer in a foreign country 
gives rise to no inference of a domicil in that country. 
’ But if one already domiciled and resident in such a 
country accept an office in the consular service of another 
country, he does not thereby destroy his existing domicil. 
CCLXX. Such being the doctrine of the municipal 
courts of Great. Britain, it remains to notice the doctrine 
held by the tribunals of International Law in that country. 
The case of The Indian Chief came before the Prize Court 
in 1800. In this case a cargo seized as prize was sought to 
be exempted from the rights of the belligerent, upon the 
ground that it was the property of the American Consul at 
Calcutta. Lord Stowell said: “ On the part of the claimant 
“ many grounds have been taken. I am’first reminded that 
“he was American Consul, although it is not distinctly 
“avowed that his consular character is expected to protect 
“him, nor could it be with any propriety or effect, it being 
“a point fully established in these Courts, that the character 
“ of Consul does not protect that of merchant united in the 
“same person. Ié was so decided on solemn argument in 
“the course of the last war by the Lords, in the cases of 
“ Mr, Gildermester, the Portuguese Consul in Holland, and 
“ of Mr. Eykellenburg, Prussian Consul at Flushing. These 





(m) Colebrooke v, Jones, 2 Fesey Rep. 154. 
(n) Felix, 1. ii. tiie. 2. Etranger demandeur. 
(0) Law Rep. 1 Prob. §& M. 611, 





336 INTERNATIONAL LAW. 


“ cases were again brought forward to notice in the case of 
“ Mr. Fenwick, American Consul at Bordeaux in the begin- 
ning of this war, on whose behalf a distinction was set up in 
oan of American Consuls; as being persons not usually 
appointed, as the Consuls of other nations are, from 
among the resident mefchants of the foreign country, but 
specially delegated from America, and sent to Europe on 
the particular mission, and continuing in Europe princi- 
pally in a mere consular character. But in that case, as 
well as in the case of Sylvanus Bourne, American Consul 
at Amsterdam, where the same distinction was attempted, 

it was held that if an American Consul did engage in com- 
merce, there was no more reason for giving his mercantile 
character the benefit of his official character, than existed 
in the case of any other Consul. The moment he engaged 
in trade the pretended ground of any such. distinction 
ceased: the whole of that question, therefore, is as much 
shut up and concluded as any question of law can be” (p)- 
CCLXXI. The same doctrine has been promulgated by 
the Prize Courts in the United States of America (q), 
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(p) The Indian Chief, 3 C. Rob, Adm, Rep, 26. 

The Josephine, 4 ib. 26, 

The President, 5 ib. 277. 

The Faleon,’6 4b. 197. 

The Hope and others, Dodson’s Adm. Rep. 226, and note D. at the end 
of the volume. 

Albrecht y. Sussman, 2 Vesey § Beames’ Chancery Reports, 323. 

(q) American Reports :— 

Arnold v, United Insurance Company, 1 Johnson, 363, 

Grisweid y. Washington, 16 Johnson, 346, 

Kent's Comment. yol. i. pp. 44-62. 

See note to American edition of Chitty’s Vattel, p. 149, 8. 101. - 
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CHAPTER V.” 


CONSULS IN THE LEVANT AND CHINA (a), 


CCLXXII. Tur attributes and functions of the Consul 

have hitherto been considered with reference to the exis- 
tence of their office in Christian countries; but by usage, 
practice, and, still more, by the express stipulations of treaty, 
they have obtained a very different status in Mahoinctan and 
indeed in unchristian dominions. In these countries they 
have retained that general character of diplomatic repre- 
. sentatives which they appear, from the sketch given at the 
beginning of this Part, to have in earlier times possessed 
everywhere, but of which, in Christian countries, they have 
subsequently been deprived. a, : 

CCLXXIIL. In almost all the treaties which, of late 
years, have been entered into by European Powers. with 
Mahometan States, the power of criminal, jurisdiction over 
the subject of the State which the Consul represents, has 
been stipulated for and conceded to that officer. In fact, - 
Mahometan States have accorded to Europeans a privilege 
equivalent to that which they would have enjoyed from a 
concession of territory, viz., the'privilege of preserving their 
natural right, and being subject to their national jurisdiction 
in a foreign territory (4). Consuls in the “ échelles du 
Levant” receive, on the requisition of their ambassador at 
Constantinople, letters-patent from the Porte, called a Barat, 
specifying their privileges and immunities. = 





> 


(a) Papers laid before Parliament relating to the Jurisdiction of her 
Majesty's Consuls in the Levant, 1845. : 
(8) De Martens, Le Guide dapl. i. 311, n. 
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CCL XXIV. InEngland a corporation by the name of 
“the Governor and Company of Merchants of England 
“ trading in the Levant Seas” was created by letters-patent 
in James I.’s reign. These were confirmed by Charles IL., 
and were the subject of various ‘statutes in the reigns of . 
George II. and George III; but in the sixth year of 
George IV. the possessions and property of the Company 
were transferred to Government for the public service (¢). 

CCLXXV. Provision was made for the exercise of this 
jurisdiction in Mahometan states by a statute of the British 
Parliament passed in 1843 (6 & 7 Vict. c. 94), which recited 
as follows :—-** Whereas by treaty, capitulation, grant, usage, 
“ sufferance, and other lawful means, her Majesty hath power 
“ and jurisdiction within divers countries and places out of her 
“ Majesty’s dominions; and whereas doubts have arisen how 
© far the exercise of such power and jurisdiction is controlled 
“ by and dependent on the lawsand customs of this realm, and 
“ it is expedient that such doubts should be removed: ” and 
“ enacted “ that it is and shall be lawful for hey Majesty 
“to hold, exercise, and enjoy any power or jurisdiction 
“ which. her Majesty now hath, or may at any time here- 
“ after have, within any country or place out of her Majesty’s 
“dominions, in the same and as ample a manner as if her 
fs Mujesty, had acquired such power or Jurisdiction by the 
* cession or conquest of territory. S 

“2. That every act, matter, and thing which may at 

~ any time be done in pursuance of any such power or juris- 
diction of her Majesty, in any country or place out of her 
“« Majesty’s dominions, shall, in all courts, ecclesiastical and 
~ “ temporal, and elsewhere within her Majesty’s dominions, 
“be and. be deemed and adjudged to be, in all cases, 
“ and to all intents and purposes whatsoever, as valid and 
“ effectual as though the same had been done according to 
* the local law then in force within such country or place.” 
This Act has since received additions and has finally been 
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superseded by a statute consolidating the law upon the sub- 
ject, 41 & 42 Vict. c. 67 (d). 

CCLXXVI. In consequence of the provisions of the 

first statute, two Orders in Council were issued respecting 
‘the civil (e) and criminal ( f) jurisdiction of her Majesty’s 
Consuls in the Levant (gy). In the memorandum put forth 
by the Foreign Office (July 2, 1844) for the guidance of 
the Consuls in the exercise of their jurisdiction, the grounds 
upon which it rests, and the general manner in which it 
should be exercised, are very clearly stated in ‘the following 
_language :— : 

“ The right of the British consular officers to exercise any 
“ jurisdiction in Turkey, in matters which in other countries 
** come exclusively under the control of the local magistracy, 
“ depends originally on the extent to which that right has 
** been conceded by the Sultans of Turkey to the British 
“ Crown, and therefore the right “is strictly limited to the 
“ terms in which the concession is made. 

« The sight depends, in the next place, on the extent to 
‘which the Queen, in the exercise of the powers vested in 
“her Majesty by Act of Parliament, may be pleased to 
“ grant to any of her consular servants authority to exercise 
“ jurisdiction over British subjects, and therefore the Orders 
“in Council which may, from time to time, be issued, are 

_“ the only warrants for the proceedings of the Consuls, and 
“ exhibit the rules to which they must scrupulously adhere. 

“ This state of things in Turkey is an exception to the ~ 
“system universally’ observed among Christtan nations. 
“But the Offoman emperors having waived in favour of 
“ Christian Powers rights inherent in territorial sovereignty, 
“ such Christian Powers, in taking advantage of this conces- 
“sion, are bound to provide, as far as possible, against any 
“injurious effects resulting from it to the territorial sove- 

“ reign; and as the maintenance of order and the repression 





(@) Vide ante, vol. i. p. 463. () October 2, 1843. 
(f) June 19, 1844, (gy) Fynn, pp. 174-8, 
Za 
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“and punishment of crime are objects of the greatest 
‘ importance in every civilised community, it is obligatory 
“ upon the Christian Powers, standing as they doin Turkey, 
“in so far as their own subjects are concerned, in the place 
* of the territorial sovereign, to provide as far as possible 
“ for these great ends” (h). 

CCLXXVI (A). The Ordersin Council of 1843 and 1844 
have now been superseded ; and the Consular jurisdiction 
exercised in the Turkish dominions other than Egypt is now 
regulated by Orders in Council of the dates following : 
December 12, 1873; July 7, 1874; May 13, 1875; and 
October 26, 1875. 

The Consular jurisdiction in Egypt is regulated by a 
separate Order in Council of February 5, 1876 (7). 

_ CCLXXVILI. Five free ports (Canton, Amoy, Foo-chow- 
foo, Ningpo, Shanghai) were established by the Treaty of 
Nankin, made between Great Britain and China in 1842, | 
and the Consuls resident at those ports received, by the 
subsequen Commercial Treaty of 1843, powers of a very 
extended character, requiring in some respects the exercise 
of judicial and executive functions. The thirteenth article 
of this Treaty contained the following provisions with 
respect to Consuls :— 

“ Whenever a British subject has reason to complain of a 
* Chinese, he must first proceed to the Consulate, and state 
“his grievance. The Consul will thereupon inquire into 
* the merits of the case, and do his utmost to arrange it 
“ amicably, In like manner, if a Chinese have reason to 
“ complain of a British subject, he shall no less listen to 
“his complaint, and endeavour to settle it in a friendly 





(hk) Fynn, p. 20, 

Annual Register, 1843, p. 370. 

Martens, Nouv, Rec. xxx. ii. p. 484, 

Ib. xxxiv. p. 418; see sections 12, 18, as to Subordinate Consuls and 
Consuls. 

() Vide ante, vol. i. p. 464. 

There is a Consular jurisdiction regulated by Order in Council in the 
dominions of the Sultan of Zanzibar—ante, vol. i. p. 472, 
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“manner, If an English merchant have occasion to ad- 
“‘ dress the Chinese authorities, he shall send such address 
“through the Consul, who will see that the language is 
“becoming; and, if otherwise, will direct it to be changed 
“or will refuse to convey the address. [f, unfortunately, 
* any disputes take place of such a nature that the Consul 
cannot arrange them amicably, then he shall request the 
assistance of a Chinese officer, that they may together 
examine into the merits of the case and decide it equitably. 
Regarding the punishment of English criminals, the 
“ English Government will enact the laws necessary to attain 
“ that end, and the Consul will be empowered to put them in 
“ force ; and, regarding the punishment of Chinese criminals, 
“ these will be tried and punished by their own laws, in the 
“ way provided for by the correspondence which took place 
“ at Nankin after the concluding of the Peace” ( }). . 

CCLXXVII (a). By the Treaty of Tientsin, 1858, in 
addition to the five, ports above named, eight ports were 
opened to foreign trade, viz. New-chwang, Tientsin, Chetvo, 
Swatow, and Taiwan, ports on the sea; Hankow, Kew- 
kiang, and Chin-kiang, ports on the river Yang-tse. 

The Chefoo Conyedaon of 1876 (which has not yet 
been ratified), provides for throwing open other sea and river 
ports. 

The jurisdiction established under the Treaty of Nankin, 
from which the 13th Article was cited above, has under- 


“ 


‘ 


“ 


‘“ 





(j) Annual Register, 1843, p. 371, 

The 6 Geo. IV. c, 87, which regulates the payment of salaries and 
allowances to British Consuls at foreign ports, and the disbursements 
at such ports for certain public purposes, coutains various provisions 
relating to Churches and Chaplains attached to ConsuLsuips; for by this 
Act the whole management of the funds and the regulation of the ex- 
penditure is under the control of the Vonsul, and not of the Ambassador ; 
and by a strange anomaly, in those foreign Courts where there is an 
Ambassador 3nd not a Gonsal (ey. Berlin, Dresden, &¢.), there is no 
legislative provision for any chaplain at all. Vide supra, p. 2i)). 

For recent English code of Consular Regulations in China and Japan 
see vol. i. p. 472. 
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gone important modifications. Consuls formerly exercised 
their judicial powers subject to the Supreme Court of 
Hongkong,—an English dependency. But the Treaty of 
Tientsin authorised her Majesty’s Government to establish 
and maintain in China itself a Supreme Court and sundry 
Provincial Courts. . The “ Supreme Court of China and 
Japan,” as it is styled, has its seat at Shanghai, and the 
Consuls have been made ex-officio provincial judges, each 
acting in his own district, and exercising a jurisdiction 
subordinate to that of the Supreme Court (4). The powers 
of the Consuls were increased, and at the same time more pre- 
cisely defined, by an Order in Council of May 4, 1865 (J). 


(k) See third Report of the Committee of 1871, referred to ante, p, 
270, and the evidence annexed to the Report. 
(2) Vide ante, vol. i. p. 472. 
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PART THE EIGHTH. 


CHAPTER I. 


RELIGION AND THE STATE. 


CCLXXVIII. Ir was stated in an early part of this 
work (a), that the International Status of Foreign Spiritual 
Powers, especially of the Pope, would require a distinct and 
separate consideration. 

It ig a subject to which very slight, if any, allusion is to 
be found in writings of the early International Jurists. 
Grotius mentions the donation of the Roman territory to the 
Popes (0), and places among the “ unjust causes of war” the 
papal claim of jurisdiction over all the nations of the earth 
(¢c); and under the same head (¢), he evidently alludes to 
the division by ‘Alexander VI. of the newly-discovered world 
(A.D. 1494), between the Crowns of Portugal and Castile 
(e), perhaps also to the donation by Pope Julius II. (a.p. 
1512) of the kingdom of Navarre to Ferdinand of Arragon, 
because the lawful monarch (Jean d’Albret) had taken part 
with Louis XI. of France against the Pope and Ferdinand. 
Grotius does not specifically mention these instances, but the 
former, at least, appears to have been present to his mind, 
when he speaks of the untenable position of those who assert 
the jus Eeclesie over nations occupying the hitherto unknown 





(@) Vol. i. eb. ii. (6) De J. B. et Py i. 3, 13. 
(c) Ibid, 1. ii, 22, 14. (@) Ibid. 
({e) See note of Gronovius. 
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part of the earth. Such pretensions are, he says, contrary 
to the letter and epirit of Scripture, to the example of our 
Saviour, from whom all Ecclesiastical power is derived, and 
to the opinion of the early Fathers of the Church, A bishop 
is required by St. Paul, among other things, not to be a 
smiter. To rule by human force belongs, says St. Chry- 
sostom, not to bishops, but to kings. A bishop is to dis¢harge 
his office non cogendo sed persuadendo, and, Grotiug con- 
cludes, “ex his quidem satis apparet, Episcopos, qua tales 
“ sunt, jus regnandi in homines humano more nullum habere; 
“ Hieronymus Regem et Episcopum comparans: ille volen- 
“ tibus preest, hic nolentibus ” ( f). : 

Besides these allusions to this question of International 
Law, other observations, more or less bearing upon it, may 
be found in the work De Jure Belli et Pacis (gy); but the 
whole subject, in its mixed aspect both of International and 
Public Law, is dealt with by Grotius in a later work 
published after his death, and entitled De imperio sum- 
marum potestatum circa sacra. Bynkershvek (h) touches 
upon the authority of the Canon Law, and the difficulty 
which, on account of his double allegiance, might arise 
in the case of a delinquent Cardinal Ambassador; and in 
his Questiones Juris Publici, he has some chapters on the 
general subject, in which it is not unimportant, with reference 
to subsequent observations on this subject, to remark, that 
he carefully distinguishes between the cases of States which 
have, and those which have not, an established Church (i). 





(f) De J. B. et P. ii. 32, 14, 

(#) Grotius refers to the authority of his fellow-countryman, Pope 
Adrian (Adrianus noster, qui Cisalpinorum ultimus Pontifex Romanus sit), 
as asserting, with probability, that subjects may consider whether the 
war of their Government be just or not.—De J. B. et P. 1. ii, 26, iv. 4, 

OY De Foro Ley. xii. 3-4, xxii. 4, xxiii, 4. . 

{ “Quia Jus publieum etiam in Sacris consistit, ut admonet Ulpi- 
anus in di. s. 2, ff. d. Just. ef Jur, inde recte efficitur, Sacrorum quoque 
curam ad eum pertinere, ad quem pertinet summa totius Reipublica’ 
potestas. Scio, de eo argumento integris Libris esse disputatum in utram- 
que partem, alios pro principe alios pro Ecclesia suffraginm dedisse, quin 
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D’Aguesseau has an elaborate dissertation ‘j) upon the 
double allegiance of the Cardinal, which will be considered 
in a later chapter on this subject. Vattel has a chapter De 
_la Piété et de la Religion (k), which is not characterised by 
much force of reasoning or affluence of historical research, 
and which is chiefly concerned with considerations appertain- 
ing to Public Law. Later writers, especially Kliiber, deal 
more systematically, though still very scantily, with the 
subject. More is to be found in such writers upon the 
general question of Religion in its connexion with the State ; 
but these observations seem generally to belong rather to 
the province of Public than of International Jurisprudence 
(1), The question of the Right of Intervention on behalf 
of co-religionists, the subjects of a foreign kingdom, has been 
considered in the former volume of this work (m). 
CCLXXIX. It should be the object of the International 
Jurist to deal with this difficult subject, not in a theological 
but in a strictly legal spirit. The line of demarcation be- 
tween the two is often, indeed, very finely drawn, and it may 
not be always possible, especially in the historical narrative 
which necessarily introduces the law, to avoid trespassing, in ” 
some degree, upon what may appear, when regarded from one 
particular point of view, to be the exclusive domain of 
theology. 
But there is one rule, the observance of which is essential 

to the judicial discussion of this matter, namely, that an 





et esse, qui inter Jovem et Caesarem imperium diviserint, sed quicquid illi 
dixerunt, dixerunt de Religione jum constituta, de constituenda autem et 
verum est, et utile, eum, qui rerum civilium imperio potitur, etiam 
sacrorum esse potentem.”"—Bynkershoek, Q. J. P. 1. ii. c. xvili. ef vide ec. 
xix. Xx. % 

(j) Vide post. (k) L. i.e. xii. 

() Ey. De Rayneval, Instit. de Droit de la Nature et des Gens, ¢, 27. 

De la Religion et du Culte, De Martens, i. 208. 

Vattel, i. 316-320. 

Ger. Noodt, Dissert. de Relig. ab Imperio, Ture Gentium, libera. 

Bynkershock, De Cultw Religionis Peregrine apud veteres Romanos. 

Qn) Vol. i. pp. 618-638, 
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accurate statement of historical fact should precede the at- 
tempt to lay down any position or canon of International 
Law, upon the subject of the relations of Foreign Spiritual 
Powers with an independent State. 

CCLXXX. It is proposed, in the following chapters, to 
treat of the whole subject in the following order :—~ 

1. General observations as to the right of the State to 
superintend, within its territorial limits, all religious doctrines 
taught, and the teachers of them.—The early connexion of 
the Christian Church with the State. 

2. The growth of the eaterritorial authority and preten- 

- sions of the Pope. 

3. The Corpus Juris Canonici, the principles contained 
therein, and in subsequent Bulls, at variance with Inter- 
national Law. 

4. The International Status of the Papacy, between the 
period of the promulgation of the Canon Law and the 
Council of Trent, 

5. The period of the Council of Trent, and the effect of 
that Council upon International relations. 

The Vatican Council of 1870. 

6. The International relations of the Papacy with foreign 
States in which a Roman Catholic Church is established, 
during the period between the Reformation and the present 
time, especially with the new Kingdom of Italy.—The history 
of Concordata. 

7. The International relations of the Papacy with foreign 
States in which @ Protestant Church is established.—Bulle 
Circumscriptionum. 

8. The International relations of the Papacy with foreign 
States in which a branch of the Catholic Church not th 
communion with Rome is established ; e.g. England, Russia, 
Greece. 

9. The Electors, Ministers, and Courts of the Pope, con- 
sidered in their relation to foreign States. 

10. The International Status of the Patriarch of Con- 
stantinople. 
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CHAPTER II. 


GENERAL OBSERVATIONS AS TO THE RIGHT OF THE 
STATE TO SUPERINIEND, WITHIN ITS TERRITORIAL 
LIMITS, ALL RELIGIOUS DOCTRINES TAUGHT, AND THE 
TEACHERS OF THEM.—THE EARLY CONNEXION OF 


THE CHRISTIAN CHURCH WITH THE STATE, 
S 


CCLXXXL “Traque ex tot generibus nullum est 
“animal preter hominem, quod habeat notitiam aliquam 
“ Dei: ipsisque in hominibus nulla gens est, neque tam 
“immansueta neque tam fera, qua non, etiamsi ignoret 
“ qualem habere Deum deceat, tamen habendum sciat.” 
Such is the language of Cicero (a). 

The influence of this universal religious belief upon the 
character and conduct of citizens has always brought the 
subject under the cognizance of the founders and the 
governors of States (4). In this sense a great statesman 





(a) De Ley, i. c. viii,; Cicero was deeply impressed with the truth 
that the citizen who did not fear God could not adequately discharge any 
high or responsible office in the State, whether legal or relating to the 
administration of public affairs, Sec what he says about the Epicureans, 
severely in the De Legibus, and jocosely in his Epistole :—“ Sibi autem, 
indulgentes et corpori deservientes atque omnia, que sequantur in vite 
quaque fugiaut, voluptatibus et doloribus ponderantes. . . . in hor- 
tulis suis jwbeamus dicere, atque etiam ab omni societate reipublice, cujus 
partem nec nérunt ullam, nec unquam nosse voluerunt, paullisper faces- 

“sant, rozemus,"—De Leg. i, ¢. 13; ef vide e, 15, 

“Thdicavit mihi Pansa meus Mpicureum te esse factam . . . . Sed 
quonam modo jus civile defendes, gum omnia tua causa facias non 
etviun.” —Ep. ad, Fam. 12 ( Trebatio). 

(6) Hugonis Grotit, De Imperio swnmarum potestatum circa sacra 
Commentarius Posthumus . 

Montesquieu, De l Esprit des Lois, 1. xxiv. cc. 14-18. 

Discours, Rapporta, et Travaux inédits sur le Concordat de 1801, les 
articles organiques, ete. etc., par Jean-EXienne Purtalis: publiés et pré= 
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and jurist has observed, “ La religion en général est du 
“« droit des gens” (c). The power exercised by those who 
claim to be the authorised expounders of the Divine will 
over the minds of their disciples is necessarily great, and 
frequently unlimited. 

The reason of the thing required that persons and 
doctrines so intimately connected with the welfare of society 
should be in some degree subjected to the inspection and 
control of those who were responsible for it. Thus Grotius 
accurately observes, “ Religio autem, quanquam per se ad 
*conciliandam Dei gratiam valet, habet tamen et suos in 
societate humana effectus maximos. Neque enim immerito 
* Plato religionem propugnaculum potestatis ac legum et 
“ honeste discipline vinculum vocat ” (d). 

CCLXXXII. Accordingly, to go back no further, we 
find that in most of the cities of Greece, and especially in 
Athens, the care of divine worship was committed to the 
magistrate, who was often also the priest (¢). 

Polybius singled out the religious instruction of the 
Romans ( Dy influencing a as it did ‘both the private conduct 


eédés d'une Introduction, par le Vicomte Frédéric Portalis. Paris, 1845 
(Art. Organ. 8), p. 66. 

“J, however, am far from inculeating persecution, although I venture 
to say that there might be a state of religion in a country which it might 
be the duty of the State to prohibit. Religion is not a mere matter of 
commerce between man and his Creator, but a lively motive of public 
action ;,and however it may become matter of conscience, it must become 
also, like other things, a motive of human conduct, and, of necessity, a 
subject of human laws. A State has a right to prohibit that of which 
the prohibition is essential to its security."—Lord Wellesley’s Speech in 
the House of Lords, on the Motion for a Committee to inguire into the 
state of the laws affecting Roman Catholic Subjects, April 1812, * 

{c) Portalis, ubi sup, p. 579, 

(d) Grotius,1.ii.xx.44,3. He proceeds to cite some striking passages 
from Philo, Plutarch, Chrysippus, and Aristotle, and the Roman Law, 

‘which support this view. 

(e) “ Rex Anius, rex idem hominum Pheebique sacerdos.”—P irg, Ain. 
il, 80, : 

(f) Speaking of Numa, Livy says,‘ Ad hee consultanda procuran- 
daque, multitudine omni a yi et armis conversa, ct animi aliquid agendo 
occupati erant, et Deorwm assidut insidens cura, quum interesse rebus 
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of the citizen and the public administration of the State, as 
demonstrative of the superiority of their government over 
that of all other nations; and he contrasts the general faith 
which prevailed in the acts of the God-fearing Roman (g) 
with the discredit universally attached to that of the de- 
generate and irreligous Greek (h). 

Long after the Republic had decayed under the fate which 
this wise man had foretold to it, the jus sacrum was still con- 
sidered as a part of the public law (2), and found its place in 
the laws of the heathen emperors. The celebrated definition 
of jurisprudence, “ rerum divinarum atque humanarum scien- 
“ tia,” viewed in this light, was not so incorrect as is some- 
times supposed: it did not necessarily mean a knowledge of 
theology, but rather a knowledge of the laws appertaining to 
the status of religion as one of the established institutions of 
the State (j). 

CCLXXXIII. (&) It is true that the great doctrine of the 
Unity and Brotherhood of the human race revealed by our 





humanis celeste numen videretur, ea pietate omnium pectora imbuerat, ut 
Jides ac jusjurandum proximo legum ac penarum metu, civitatem regerent,” 
—L. ive, 21. 

Polybd, 6, vi. 

(g) Cicero's observations on the College of Augurs are remarkable:— 
six children of the principal Etruscans were, he says, by order of the 
Senate, brought at one time to Rome,—“ Ne ars tanta, propter tenuitatem 
hominum, a religionis auctoritate abduceretur ad mercedem,”-——De Div. 
i, 41. 

“Sed dubium non est, quin hee disciplina et ars aungurum @vanuerit 
jem et vetustate et negligentia. Itaque neque illi assentior, qui hane sci- 
entiam negat unquam in nostro collegio fuisse ; neque ili, qui esse etiam 
nune putat, que mibi videtur apud majores fuisse dupliciter, ut ad 
reipublicee tempus nonnunquam, ad agendi consilium sepissime perti~ 
neret,”—Cie. De Leg. ii c. 13; ef videc. 9, et De Div, i ie. 16. 

Dion, Halye.\, ii, ¢, 16. 

Polyb, 6, vi. 

(A) Yet see Cic. De Leg. ii, c, 14. 

(i) Dig. i.t.ii 2, De Just. et Jure: “ Publicum j Jusest quod ad statum 
reipublicée Romane spectat. Publicum jus in sacri, in sacerdotibus, in 
magistratibus consistit.” : 

(j) Bynkershoek, De Relig. Peregrina. &e.,c. 1 

(&) Laurent, Hist. du Droit des Gens, t. iii. p. 367. 
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Saviour, was wholly opposed to the opinions and belief and 
to the philosophy of the ancients: and against it the 
Emperor Julian loudly and eagerly protested. But in the 
provisions of the Roman Law, as in those of the laws of 
“ othet countries with respect to religion, thus incorporated 
with the constitution of the State, we read the great truth 
that the State is not amere mechanical institution concerned 
solely with the external life of its citizens, but that it is 
“built (2) of necessity upon foundations of a moral and 
spiritual character, and that this character is the principal 
element of its strength, and the real spring of its continued 
existence. 

CCLXXXIV. The introduction of Christianity tended 
still further to strengthen those foundations, adding the 
sanctions of the Creator’s revealed will (m) to the voice of 
conscience and the instinctive sense of right and wrong by 
which the duties of the citizen tere supported and enforced. 

At the same time the origin and nature of Christianity 
rendered its incorporation into the State, in the manner in 
which Pagan worship had been incorporated, impossible. 

* The Church began by direct and uncompromising hostility 
to the existing religion of the State (x), with which it refused 
4o be in any way identified, and of which it was necessarily 
altogether intolerant. The maxim of later times, “ Cujus 
© est regio, illius, est religio,” is, blagphemous i in theory | and 
false in fact (0). - . 





(2) “Denique in his delinquendi est gravius periculum, ubi Fides 
violatur, aut jurisjurandi Religio contemmitur, nam grave est fidem 
fallere que justitiee totius firmamentum est, qua non solum respublica, 
sed omnis humana socictas continetur, et quod yperjurium atheismo sit 
detestabilins, cuniperjuri adiumen agnoscere videantur, sed pesuee irridere 
audeant.”—Zouch, part is. v. 5.” 

(m) “They who hold Revelation give a double assurance to their 
country.”—Burke’¢ Works, vol. x. p. 39, Speech on a Bill for the Relief 
of Protestant Dissenters. 

(n) Such, for instance, as gust, at this day, be the relation’ in which 
the Greek Church stands to the established religion of Turkey. 

Packnian, Lehrbuch des Kirchenrechts, 162, 157. 

. (0) Packman, i. 135, p. 162, 
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When Christianity had triumphed, and become not only 
one of the collegia licita but the actual religion of the 
nation, it was still, by the very charter of its being, a body 
distinct from the State; touching it, however, and being 
touched by it, in 80 many ways, that the teachers of its * 
doctrines scon became endowed with goods and lands, either 
by individuals under the sanction of the civil power, or by 
the State itself. The Church became, to borrow a term’ 
familiar in modern, times, established in every Christian< 
kingdom. - : ey a 

It thus became a collegium licitum (p), under the protec- 
tion of the State as to its establishment; but having a divine . 
mission, a divinely constituted order, a divinely given doc- 
trine, it-remained, as it must ever remain, in all these re- 
spects, independent of human authority. 

CCLXXXYV,. In return for endowment amdgprotection (¢) 
the Chuich gave the State a security beyond the reach of 
human laws, for the obedience und good conduct of its sub- 
jects. She taught that subjects should “ render unto Cesar 
“ the things that are Cesar’s, and unto God the things that 
“are God’s :” that temporal magistracies were “ ordained 


i ae Pattee 











wy “ Neque societatem, neque collegium, neque hujusmodi. ‘corpus 
passim omnibus habere coneéditur . . item collegia Rome certa sunt, 
quorum corpus Senatusconsultis atque Constitutionibus § Principalibus 
confimmatum est . . . -quibus* autem permissum est corpus habere col- 
legii, socictatis, sive cujusque alterius eorum nomine, proprium est ad 
exomplum Reipublicee habere res communes, arcam communem, et 
actorem sive Syndicum, per quem, tanquam in Republica, quod commu- 
niter agi fierique oporteat, agatur et fiat."—Dyy, 1. ii, t. 4,1, “ 

Dig, xiii. 22.” 

Cod. 1, i. t. 2, 19, 28, 26 (De Sucrosanctis Ecclestig) et t. 3 (De 
Episcopis ct Clericis). . 2 Set 

(g) Warnkénig says: “In prima (1.8. Juris Publici farte) est ponen= 
dum jus ecclesiasticum, apud veteres jus sacrum, Hoe jure definitur 
ecclesie potestas et constitutio, magistratuum ecclesiasticorum imperiuin 
et jurisdictio, omnisque hierarchie status. Introdueta sunt hoc jure 
sacra, instituta sancta, ecclesiastica judicia et leges ad res privatas pub- 
licasque religione moderandas, Saepe ¢onjuficta esse solet cum hac juris 
publici parte institutionis publice et disciplinarum artiumque liberalium 
summa cura.”—Instit. Juris Romani Privati, e. it. v. Introd.) - 
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“of God;” that subjects must obey, “not only for wrath 
© but also for conscience sake ; ” “ that the fear of the Lord 
“is the beginning of wisdom,” and “ that unless the Lord 
“keep the city the watchman waketh but in vain” (r). The 
immediate result of, Christianity was to strengthen the hands 
of government, to render patriotism a religious as well asa 
civil duty. “Tolle religionem,” says Leibnitz (s), “ et non 
“ invenies subditum qui pro patria, pro republica, pro recto et 
“justo, discrimen fortunarum, dignitatum viteeque ipsius 
“ subeat, si, eversis aliorum rebus, ipse consulere sibi et in 
“honore atque opulentia.vitam ducere possit” (¢).. 
+ Montesquien speaks in a similar strain : « Bayle,” says‘he, 
“ ose avancer que de véritables Chrétiens ne formaient pas | 
“un état qui pit subsister, Pourquoi non? Ce seraient 
“ dea citoyens infiniment éclairés sur leurs devoirs, et: qui 
“auraient un trés-grand_ zéle pour. les remplir; plus ils 
“ croyaient devoir a la religion, plus ils penseraient devoir 
“a la patrie. Les principes du Christianisme, bien gravés | 
“dans le cceur, seraient infiniment plus forts que ce faux 
“honneur des monarchies, ces vertus humaines des répu- 
“ bliques, et cette crainte servile des Etats despotiques ” (w), 

CCLXXXVI. Rome was the mistress of the world when 
the Christian Church was planted, and was still the mistress 
of the world when the Christian Church was established, * 
The connexion therefore, at first, between Church and State 
was identical with the connexion between the Church and 
the Roman Empire (2). 

To make this coincidence the more striking, Constantine 
divided the Roman Empire into four prefectures :— 





(r) Psalm cxi. 10. : 

Ecelus, i. 16, 

(8) Leibnitz, Epist. Censor. contra Puffendor?, s, vi, 

(@) The yemark is well known: “Si Dieu rexistait pas, il faudrait 
Vinventer.” : 

(u) Esprit des Lois, 1. 24, c. 6. These passages aré cited in Watter's 
Kirchenrecht, a 88. 

(x) Nobody now denies that the donation of Constantine to Popo ” 
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1, The prefecture of Italy. 

2. Of Illyria, excluding the Western Tyrie. 

3. Of the Gallias. ‘ 

4. Of the East. 

Each prefecture was divided into Dioceses or Vicariates, 
and these again into Provinecs, The principal city in each 
province was called, though not till late, in the language of 
civil life, the Metropolis, 

It is remarkable that the Ecclesiastical division bore a close 
relation to this order, of the State. The Patriaechates 
resembled in many respects the four Prefectures. 

The Patriarchate of Rome comprised all the West, Italy, 
the Gallias, Illyria; the Patriarchs of Antioch, Alexandria, 
Jerusalem, and Coustuntinople occupied the territories com- 
prised in the Prefecture of the Fast. Exarchs and Primates 
exercised a jurisdiction not unlike that of civil Vicars over 
Metropolitans. ji 
‘In every province the acineapal city became the seat of ay 
Episcopal see, Itsometimes happened that one Metropolitan 
presided over the Bishoprics of several provinces (y). 





Sylvester is wholly fabulous, But it excited the indignant regret of 
Dante :— 
“ Ahi, Costantin, di quanto mal fu matre 
Won Ja tua conversion, ma quella dute 
Che da te prese i primo ricco patre.” Inf. c. xix. 1.116, 
Before Arviosto wrote, the fraud had Jost ifs edeur and stank. He found 
the donation in the repository of things lost on earth, the von :— 


“Di versate minestre una vran massa. 

Vede, e demanda al suo dottor, ch'inrporte. 
4 Lielemosina & (dice) che si lassa 
Alotn, che fatta six dopo la morte. 
Di vari fiori ad un gran monie passa 
CRebbe gia buono odore, or putia forte, 
Questo era i] dono (se perd dir lece) 
Che Costantino al buon Silvestre fece.” 
. Orland. Fur. &. 34, 80. 


{y) Lequene, Mamale € ‘ompendiiuin Juris Canonici, t. iv, p. 48, Ta- 
bleau de ? Eylise dans Empire romain, p. 206, 
The English Canonists and Feclesiastical Historiana limit the Reman 
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CCLXXXVII. (z) The tendency and the object of 
Christianity was not merely to affect the spiritual condition’ 
of individuals, but to form them into a peculiar human 
Society. 

The end of this Society was to obtain immortal happiness 
after death—the means were to believe in its Divine Founder 
and to will and to act in conformity with His commands. It 
was in its nature irrespective of the material order of things 
in which it was placed. It was a spiritual society so far as 
a society-of human creatures could be ; but being necessarily 
a Society not of Spirits but of men, it stood in need of 
material signs and means to accomplish its end. It was a 
visible and material order of men united for a common 
object, As far as each individual wasconcerned, Christianity 
was confined to inéernaloperation between him and his God ; 
but as far as the Society was concerned, it required, like 
every other material union, that is, every union of corporeal 
persona, external means for its operation. It required human 
government, therefore, inasmuch as it was a human Society, 
in order that, by the use of external and material means, 
the spiritual end which it proposed to itself might be the 
more easily obtained. This Society, so outwardly shaped and 
constituted, is what we usually denominate the Church (a). 








Patriarchate to a part of Italy, Sicily, Sardinia, and Corsica,— Bramhall’s 
Just Vindication, vol. i. p. 156, ed. Oxon. 

Bingham's Antig. ii. 17, 20. 

(x) Saggio Teoretico di Diritto Naturale, appoggiato sul fatto, del P. 
Luigi Taparelli (Leovino, 1845), Parte quinta, Dissertazione quinta, ¢. 1-2. 

The reader will find the ultramontane theory stated with great acute~ 
ness of logic and admirable precision of language in this work. 

(@) “ The Church, heing a supernatural society, doth differ from natural 
societies in this, that the persons with whom we associate ourselves in 
the one are men simply considered as men; but they to whom we be 
joined in the other ave (Jod, angels, and holy men, Again, the Church 
being both a society and a society supernatural, although, as it is a 
society, it have the selfsame original grounds which other public 
societies have, namely the natural inclination which all men haye unto 
sociable life, and consents to some certain bond of association, which 
bond is the Law that appointeth what kind of order they shall be asso- 
ciated in, yet sto the Church, as it is a society supernatural, this is 
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This Society was independent of the territorial limits of 
kingdoms, but the individuals composing it must exist 
within those limits, they must be subjects or members of 
a State, a temporal Society, as well as of the Church, a 
Spiritual Society (4). If the State, in its corporate capacity, 
recognised the religion of Christ, and established a Church, 
then the individual Christians were bound by the double 
tie of private will and social duty to the authority of the 
Church, But if it happened that the State did not socially 
recognise Christianity, then the individual Christians must 
remain members of both Societies. The present state of 
Turkey might be cited as an illustration of the truth of this 
proposition. 

In fact the duties and the rights of the citizens remain, and 
those of the Christian are superadded. The statement of 
Grotius on the subject is perspicuous and sound :— 

“ Atque ita absurdum non est dari duo Judicin summa, 
“sed generum diversorum, quale est in sacris Judicium 
“ divecticum Ecclesie Catholiew, et Imperativum summa- 
“rum potestatum. Nam nec illo Judicio inter humana 
“ullum est majus auctoritate: neque hoc ullum majus 
“ potestate ” (c), 

As the Church has a peculiar relation to the State, so 
the Christian nation has the speciale jus gentis fidelis (d) in 
its intercourse with Christian nations, as well as the jus 





peculiar—that part of the bond of their association which belongs tothe 
Church of God must be a Law supernatural, which God himself hath 
revealed concerning that kind of worship which His people shall do unto 
Him. The substance of the service of God, therefore, so far forth as it 
hath in it anything more than the Law of Reason doth teach, may not 
be invented of men, as it is amongst the Heathens; but must be received 
from God Himself, as always it hath been in the Church, saving only 
when the Church hath been forgetful of her duty,"— Hooker, Ecclesiastical 
Tolity, b. is. 15. 

(8) The subject of a Foreign Spiritual Corporation is glanced at in the 
case of The*Snciety fur the Propayation of the Gospel y, Wheeler, 2 
Gallison (American) Reports, 104. 

(ec) Grotius, De Imp, summ, potest. ctrea sacra, ce, y. p. 91. 

(@) Vide ante, vol. i. p. 24, 
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commune with Heathen nations, who are members of the 
great community of States. And so far the introduction of 
Christianity would not appear to have given rise to any 
difficulty in International Jurisprudence. 

The difficulty, it will be seen, proceeds from the disputes 
which have arisen among Christians and Christian nations 
with respect to the external government of this spiritual, but 
human, Society. 

These disputes relate both to the person in whom this 
authority is lodged, and also to the extent of that authority 
among those who ave agreed as to the person in whom it is 
vested. 

The reasoning of the Roman Church is this,—the external 
and visible Church must be governed by an external, visible 
and infallible authority ; that authority must be lodged in 
one person, and that one person must be the Pope (e), with- 
out whose sanction no bishop can be lawfully appointed, and 
who, for the purpose of duly exercising the authority, must 
possess a power irrespective of and superior to that of all 
temporal Sovereigns. On the other hand, the Gallican (f) 
and the English (gy) Churches, and many Cismontane 





(e) Taparelli, par. y. dis, v. ¢. 2, s, 1411. 

(7) Dupin states concisely the Gallican opinion, thus: “ Verum ut 
majorem his lucem afferamus, distinguenda sunt plura in Romano Ponti- 
fice :—Primo, quod sit primus Episcoporum, Secundo, quod sit Metro- 
politanus et Patriarcha. Tertio, quod aliquas habet prerogativas, aliqua 
jura peculiariter concessa. Quarto, quod habet potestatem temporalem 
in patrimonium Saucti Petri."-—De Ant. Eccles. Disciptina, Diss, Historia, 
iv, p. 868 (ed. 17338). 

(g) The Anglican doctrine on this point is well stated in the Vindicie 
Ecclesia Anglicane by Mason (ed. 1625), p. 480. The dialogue in the 
work is carried on by Philodovus, a Romarist, and Orthodovus, an 
Anglican :— 

“ Plat.—Christns Dominus, supremum Ecclesize caput, potuit per 
seipsum omnes illas Ecclesiasticas actiones exercere, quarum potestatem 
aliis tradidit, 

“ Orth—Rectissime. Quam enim Apostolis preedicandi, baptizandi, 
ordinandi, Eucharistiam: ministrsndi coneepit potestatem, quanta quanta 
erat, ab ipso solo nriginem duxit. . 2... 

“ Phil.—Idem etiam dicendum est de Papa. 

“ Orth.— Esto, eé de quovis Episcopo.” 
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canonists, hold that the Episcopate is not necessarily depen- 
dent upon the Pope; they assert that during the first cen- 
turies of the Church, and ata still later period, the Patriarch’ 
of Rome exercised no jurisdiction, properly so called, over 
the other Patriarchs, though a great respect, approaching 
to homage, might have been originally paid by the Eccle- 
siastical authorities of all countries to the Bishop of the 
Imperial City—a respect which the Gallican Church is still 
willing to continue (hk). The Protestant Churches, which 
have rejected Episcopacy, « fortiori deny the claims of the 
Papacy. 

The importance of these two views, in their bearing upon 
International Law, is, as will be seen, very great. It must 
be the duty of the International Jurist to ascertain whether 
these Papal claims are consistent with the Rights of 
Nations (7); whether they are supported by credible 
evidence, by the records and practice of States; whether 
the claims have varied from time to time according to the 
energy of pontiffs and the weakness of princes, or whether 
they have been always inflexibly the same, flowing from the 





(A) Taparelli's modo of disposing of the difficulty of the Gallican 
Church is edifying: “Non Pretendiamo qui tacciare teologicamente Ia 
opinione gallicana, ma godiamo nel considerare che la divisioue da noi 
stabilita delle forme di governo, & vigor di filosofia, venga qui a 
siustificare la riprovazione, che softriruna pitt volte daila Chiesa, le 
famose proposizion del 1682. I loro difensori non comprendeano che 
logicamente la Obiesa presso di loro diveniva yepubblica, epperd non 
furono anatema, ed ei sono fratelli, ben cari fratelli: ma la loro con- 
seguenza coli andrebbe a parare, ed ecco perchd nella vigna del 
vero non potea mettere radice, — eradicabitur.”— Taparelli, tb, 1435, 
note. 

@) Grotius (De Imp. cirea sacra) cites with approbation the following 
passage from Sueres: “Semper autem servatum videtur ab hominibus 
ut licet particularcs magistratus Civiles et Sacerdotales diversis homi- 
nibus tribuerentur, quia varietas actionum istam distinctionem. postulabat, 
nihilomiuus suprema potestas utriusque ordinis, presertin quoad leges 
ferendas, in tno Principe collocaretur. Kt ita Regibus et Imperatoribus 
semper tributa {uit hee potestas in Romana urbe et imperiv, ut ex his- 
toriis constat. Idemque de aliis communitatibus verisimile est."— Tract. 
de Tita Se 1 re, ee 
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reason of the thing (j); and whether the most extravagant 
claims have not been the legitimate consequences of the 
premises laid down by the Curia Romana. It will be seen 
that the double condition of the Pope, as spiritual chief and 
temporal prince, has. greatly complicated a question suffi- 
ciently difficult under a single aspect. 

CCLXXXVIII. When the seat of empire was trans: 
ferred to Constantinople, even this homage of comity, so to 
speak, was materially diminished. Theodosius I. indeed 
inserted an ordinance in his Code, that all nations subject 
to him should receive the faith which Saint Peter had 
delivered to the Romans; and Valentinian LL. forbade the 
bishops of the provinces to depart from ancient usages with 
out the sanction of the Venerable man, the Pope of the Holy 
City (4). 

Nevertheless, the effect of the division of the Empire was 
to leave the Bishop of Rome practically without the pro- 
tection of the Emperor, though theoretically he retained 
his pretensions both to the territory of Italy and to the 
allegiance of the Roman See. The generals of Justinian in 
the middle of the sixth century delivered Italy from the 
dominion of the Ostrogoths ; but within twenty years from 
the period of the victory of Narses in Campania (/), a 
new foe, the Lombard, from the North of Germany, 
‘conquered the upper part of Italy, and planted himself at 
Pavia (m). 

It was not long after this period that Pope Gregory the 





C)) Pde ante, vol. i, part ice. iv. 

(hk) Codex Theodus. xvi, 1-2, 

Die Romischen Diipste, thre Kirche und ihr Staat, Boise. i. 

Planck, Geschichte der christlich-kirchlichen Gese. 
i, 642, 

Theodosius If. published his Code 4.n, 435. Valeutinian LU, reigned 
from a.p. 424 to 455.—L Art de 1% fier les Dates, 

(4) Belisarius was recalled 1.p, 549; Narses destroyed Tejas, the last 
Gothic king of Italy, a.p. 553. 

Justinian died, a.m. 565. 

On) an, 572, 





lschaft sverfassung, 
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Great, who had in vain besought the Emperor Maurice not 
to confirm his election, became, by the force of circumstances 
and against his will, a temporal prince, and the Protector of 
Civil and Spiritual Rome against the foreigner and the 
Arian. Then were laid the foundations of the medieval 
papacy. But we must hasten onwards. 

CCLXXXIX. Of all the German races which had 
raised their rude and vigorous nationality upon the crum- 
bling and corrupt civilisation of the Roman Empire, the 
Franks were for a long period the foremost and the most 
powerful in Europe; they too were among the first bar- 
barians who embraced Christianity, and their subsequent 
connection with the patriarch of Rome laid the first 
foundations of that system the consideration of which 
must occupy an important place in a work upon International 
Law. 

CCXC. The monarchy founded by Clovis (x) included 
nearly the whole of Gaul and the greater part of what is 
now called Germany. In the hands of his successors, the 
newly-founded kingdom was divided and brought to the 
verge of dissolution, but the Mayors of the Palace grafted 
the energy and talent of the Carlovingian upon the decaying 
stock of the Merovingian dynasty (0). 

Pépin d’Héristal reunited the kingdom which he governed, 
though without the title of King; as did his illustrious son, 
Charles-le-Martel (p), who earned the gratitude of Christen- 
dom by delivering her (q) from the agressions, till then re- 
sistless, of the infidel Saracen. Pépin-le-Bref, the son of 
Charles, added to the real power of the monarchy the title 
of King: which, for sixty-five years, the Carlovingians had 
allowed to decorate the puppets in whose name they ruled. 
Pépin-le Bref(r) took a step fraught with the most important 





(2) A.D, £85. 

(0) 4.0. 687, the date of the victory by which Pépin reunited Austria 
(Ocsterrewh) and Neustria (IWesterreich). 

(p) AD. 714. (q) 4.0. 732, 787, at Poitiers and Narbonne. 

(r) AD, 752. 
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consequences, both to the future relations of the Church and 
State in France, and to the international relations of every 
State with the See of Rome: he invoked the aid of religious 
sanction to secure his throne, and, first of the Frank Kings, 
caused himself to be crowned in the Cathedral of Soissons, 
by St. Boniface, the first Archbishop of Mayence. 

St. Boniface, himself an Anglo-Saxon, was devoted to the 
Roman See. He persuaded the bishops, not only in Germany, 
but in Gaul, where they appear to have been previously 
independent, to acknowledge submission to the successors of 
St. Peter at Rome. 

At the time of Pépin’s coronation, the Roman See was in 
the deepest distress. The King of the Lombards (s) had seized 
upon the Exarchate of Ravenna, where the last remnant of 
the authority of the Greek Emperor remained, and thveat- 
ened Rome with destruction. 

Stephen IT. the then Bishop of Rome, appears to have 
first endeavoured to renew his relations, long practically se- 
vered, with the Greek Emperor (#) ; but as the danger became 
more and more pressing, he resolved to implore the assistance 
of the Franks, then renowned throughout Kurope for their 
victories over the enemies of the Christian faith, and whose 
King, as St. Boniface had written, alone enabled him to 
execute his apostolical mission in Germany with safety or 
effect (1). 

CCXCI. The consequences of this resolution have ever 
since affected the destinies of the world. The compact, 
between the spiritual and secular Powers of Western 
Europe (x) wassoon adjusted; the necessities of both arranged 
without difficulty the terms, Stephen TL. consecrated Pépin 
anew in the Church of St. Denis; and at the same time also 
his two sons Charles and Carloman; he absolved the con- 
seerated usurper from the oath of allegiance which he had 


(8) Astolphns. (¢) aD, 751, 
(#) Ranke, boi ei («) Kock, Tableau des Rév. i. 82, 
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sworn to Childeric, the remaining phantom of the Mero- 
vingian dynasty; and adjured the Frank lords, in the name 
of Christ and St. Peter, to be faithful to their new Sovereign; 
and, lastly, he conferred on Pépin and his two sons the 
dignity of Patricians of Rome. 

Pépin was not wanting in substantial marks of gratitude 
for the aid which the spivitual power had rendered to his 
new-made throne. He drove the Lombards out of the Ex- 
archate (y), and. conferred the fertile provinces comprised 
under that name, not upon the Greek Emperor, to whom by 
strict right they appertained, but upon the Bishop of Rome: 
declaring with an oath, that he had embarked in the contest, 
not for the favour of many, but “ pro amore Petri et venia 
© delictorum ” (z). 

CCXCIIL. Grotius in that part of his great work, De Jure 
Belli et Pucis, in which he argues that Kings who do not 
hold their sovereignties pleno jure canuot alienate any part 
of them, deals, among other supposed instances to the con- 
trary, with the story that Louis, the successor of Charle- 
magne, restored the City of Rome to Pope Paschal (a.p, 
817); and his language is remarkable respecting the 
character and status of the Pope and of the Roman people 
at this period: “ Nec quod idem ille Ludovieus urbem 
“© Romam Paschali Pontitici reddidisse legitur ad rem facit, 
“coum Franci imperiumin urbem Romain a@ populo Romano 
“aceeptum reddere populo cidem recte potucrint, cujus 
© populi personam sustinebat is qui primi ordinis princeps 
“ erat” (a). 

CCXCIIL What Pépin began Charlemagne com- 
pleted (4). That mighty monarch, while engaged in the 


= ES shi shsorate: 


(y) ‘The Archbishop of Ravenna, while the war of (ie Lombards with 
Pépin and Charlemagne lasted, seized every opportunity of defying the 
authority, spiritual and temporal, of the Roman See. 

Muratori, cnnalt, t. iy. pp. 347, 871, 

Saviguy, Geschichte des Rimischen Rechts im Mittelalter, i, 359. 

(2) Ranke, b. i.e. 1. (a) L, ii. 3, xiii, 

(8) An. 768, 


362 INTERNATIONAL LAW. 


work of exterminating the Lombard dominion, repaired to 
Rome, and ratified the endowments of Pépin (c). Charle- 
magne was received at Rome with the honours due to an 
Evarch and Patrician (d), and under these titles he began 
to put in force that jurisdiction over the Ecclesiastical State 
which the Greek Emperors and LExarchs had exercised 
before him. : 

It was not, however, till after a quarter of a century had 
passed away that Charlemagne was fully installed in the 
dignity of his imperial predecessors. The Pope again in- 
yited his all-powerful ally to Rome; but this time it was 
against a domestic and not a foreign foe. Leo IH,, like 
Pius LX. in our time, could no longer resist the contending 
factions which, in Rome itself, set at nought his authority, 
The victor of Western Europe reinstated the Pope in his 
authority, who, in return, placed upon his head (e), while 
he knelt at the altar of St. Peter’s, upon Christmas Day, 
A.b. 800, the Crown of the Western Empire, and proclaimed 
him Emperor of the Romans. 

This was one of the rare conjunctures—the reigns of 
Constantine and Justinian alone furnish similar instances— 
in which the Church and State were thoroughly incorporated. 
Certain it is, that these Emperors exercised, whether with 
or without the consent of the Church (f), functions and 
jurisdictions which partook largely of a spiritual character. 
Nor can it be denied that a new kind of power over religion 
was now conferred upon the Governor of the State. As a 
civil magistrate, heathen or Christian, he had always had 
control over all that concerned the welfare of society, and 
therefore, incidentally, some power over the subject of 
religion ; but now he was constituted its protector (gq. 


(d) Koch, Tableau des. Rév, i, 42, 
() The Pope seems to have considered the coronation as a necessary 
confirmation of the act of the civil or constitutional law. 
(Cf) Philipps, Kirchenreeht, iii, 60, G1, 
(g) See some remarks of Portalis (as cited in Lequeur, iv. 635) upon 
the fifth article of the Oryanie Articles of Napoleon. 
Phillipps, Kirchenrecht, iii. 382. 
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CCXCIV. The Papacy thus placed under the protec- 
tion of the Frank Emperor, remaincd more or less in the 
same relation to his successors, the Emperors of Germany, 
until the Ist of August, 1806 (A); they then became the 
Emperors of Austria, and this relation, long practically dis- 
used, nominally as well as really ceased. 

The hands of Charlemagne’s successor were too feeble to 
hold the sceptre of his vast dominions, from the divisions of 
which sprang the distinct nationalities of States and, in some 
measure, of Churches, which afterwards composed the com- 
monwealth of Europe. 

It should be observed that, by the Constitution of Charle- 
magne, the German and French clergy were under the control 
of the Bishop, the Bishop of the Metropolitan, the Metropo- 
litan xot of the Pope, but of the Emperor. 








(4) In a little pamphlet published at Vienna, 1849, entitled Deutsch 
oder Russixch, will be found some strikiug remarks on the cousequence of 
this change :—* Die Deutsche stelling war die Grundlage, auf 
welcher die dsterreichische Monarchie emporgewachsen. Ungeachtet des 
ungliicklichen politischen und kircblichen Systems, durch welches sich 
Oesterreich mehr und mehr yon Deutschland absonderte, war die Ais- 
torische Kaisertdee, doch nach innen und ausxen miichtiger, als die 
habsburgischen Fiirsten einsahen,” ws.w. Pp. 6, 7. 
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CHAPTER III. 


THE GROWTH OF THE AUTHORITY AND PRETENSIONS 
OF THE POPE, 


CCXCV. Fora while after the death of Charlemagne, 
the Papal power seems to have been greater than the Impe- 
rial ; but soon after the German Emperors were seated on the 
throne, the political subjection of the Popes is, as a matter 
of history, unquestionable. They were content for a time 
to countenance with their authority a new political system 
which sprang up about this period in Europe, according to 
which all Christians belonged to a great Republic, of which 
the Spiritual Chief was the Pope, and the Temporal chief 
the Emperor (a). 

For a time this doctrine was a formidable instrument in 
the hands of the Emperor. The great protector of the 
Church, in the exercise of his office, watched over the interests 
of the Roman See, convened general councils, and claimed 
the prerogative of nominating, or at least confirming, the 
Pope. Such a prerogative was exercised from the time 
of Otho the Great to that of Henry IV. Henry ILI. 
deposed three schismatical Popes, and nominated more than 
one German Pope. 

CCXCVI. Otho and his successors created the great 
ecclesiastical princes of Germany (2), thereby weakening the 
empire, but unintentionally constituting, perhaps, a defence 
for the German National Church against Rome, such as at 





(a) Koch, i. 78-81. 
(6) German canonists contend that the Roman cardinalate was formed 
on the model of these ecclesiastical princedoms. 
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the Council of Ems, in the reign of Joseph II., all but esta- 
blished the complete and entire independence of that Church 
from the See of Rome. 

Before the beginning of the fourteenth century, the 
majesty of the German Imperial crown had faded away ; 
the federal system had destroyed it, and the Emperor was 
only the Suzerain of the many independent States which 
composed it (¢). Upon the ruins of the Imperial authority 
arose the edifice of Papal power in its fullest dimensiops ; of 
this edifice the skill, energy, and ability of Gregory VIT. 
(d) (Hildebrand), about the year 1073, had already laid the 
deep and careful foundations, and from a.p. 1074 to 1300 it 
lifted up its head over all the dominations of the earth. 

CCXCVII. And here it must be observed that these 
events had imported new and strange elements into Inter- 
national Law :— ’ 

First. A greatspiritual had become a considerable secular 
power, and the difficult question had arisen how were other 
secular States to carry on their relations with it ? 

Secondly, This spiritual power was no longer identified 
with the limits and extent of one dominion ; it claimed equal 
authority over many distinct kingdoms, which stood as it 
were apart from, and yet were most intimately connected 
with this foreign power. It wielded an authority over the 
citizens of every kingdom, and exacted an allegiance upon 
oath from them far above that which the municipal law of 
their own country could impose, or the temporal Sovercign 
enforce. 

Thirdly. In process of time it collected a feudal revenue of 
no inconsiderable amount from the governors and subjects of 
foreign realms. 

Fourthly. This spiritual ruler claimed and exercised a 
power of absolving Sovereigns and subjects from their oaths. 





(c) Kock i. 1, 
(@) His election was confirmed, at his own request, by the Emperor. 
His Papacy extended from 1073 to 1085; he had been subdiaconus under 
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Fifthly. This spiritual power claimed for the officers 
which it employed in each kingdom a status wholly distinct 
from that of the subjects of each kingdom, whether these 
officers were or were not born subjects of the kingdom (e). 
This separate stutus was claimed for the persons and the 
property of the clergy (clerus), and the law by which they 
were to be governed. Justinian had intended to Christianise 
as well as compile the fabric of Roman jurisprudence. He 
meant to be the relig‘ous as well as the civil legislator of the 
world. The Christian faith, the Christian doctrine, the 
status of the Christian clergy in all its branches, are the 
subjects of his laws (/). 

It was not, however, in their clerical character, but as 
subjects in their civil capacity, that the clerus claimed to live 
under the Civil Law of Rome; and it appears even frem 
one of the Constitutions of Clothuire, as early as a.p. 560, 
and from various records of the ninth and eleventh centuries, 
that in the Frank kingdom the clergy were permitted to live 
under the Roman law. It seems, however (and the fact is 
very remarkable), that even then the clergy in Lombardy 
had the option of declaring whether they would live under 
the Roman or Lombard law (g). So early was the struggle 
begun between the nationality of the individual and the law 
of the order to which he belonged. 

But while the clergy lived under the Civil Law of Rome 
they were pretty much in the same predicament as the con- 
quered provincials, who were equally, in the early part of the 
Middle Ages, allowed to choose a personal law distincé from 
the law of their domicil(#). When various foreign spiritual 





(2) Savigny, Geschichte des Romischen Rechts im Mittelalter, i. 141, 142, 

(f) Mibnan, Mist. of Latin Christianity, i. 355, &c., contains an able 
review of these laws of Justinian. 

(yg) “Tyo Teopertus archipreshiter Feclesiee Sancti Juliani qni pro- 
fessus sum legem yivere Langubardorum,”"— Tide Savigny, uit aur. It 
seems, however, that this power of option was confined to Lombardy. 

(Ak) Savigny, Geschichte RB. R. ii. z At first the spiritual edicts 
contained large and literal extracts from the Roman Ciyil Law. 
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enactments, and at last the elaborate compilations of the 
Canon Law, were promulgated, the difficulty of reconciling 
a foreign spiritual with a domestic secular allegiance became 
greater, or, at least, the distinction became sharper and more 
prominent between the two. 

That those, whose sacred office it is to be the teachers of 
religion should be clothed with a privileged and cosmopo- 
litan character seems to be in accordance with the natural 
feelings of man in every ‘part of the world not wholly 
barbarous and uncivilised. We know, from the travels of 
4 most intelligent Roman Catholic missionary in China and 
Thibet, that in these interesting countries this notion very 
generally prevails (/); but the subject immediately under 
our consideration is that of an imperium in imperio, caused 
bydhe double allegiance of the native clergy. 

CCXCVIIL. The collision between the two powers of 





(i) “ Nous nous hatimes de nous rendre chez le Régent, et de lui faire 
part de la déplorable entrevue que nous avions eue avec Ki-Chan. Le 
premier Kalon avait cu connaissance des projets de persécution que les 
Mandarins chinois tramaient entre nous, Il tacha de nous rassurer, et 
nous dit que, protégeant dans le pays des milliers détrangers, il serait 
assez fort pour nous y faire jouir d'une protection que le governement 
“thibétain accordait & tout le monde. Au reste, ajouta-t-il, lors méme 
que nos lois interdiraient aux étrangers I'entrée de notre pays, ces lois ne 
pourraient vous atteindre. Les religieux, les hommes de pritre, étant de 
tous les pays, ne sunt étrangers nulle part: telle est la doctrine qui est en- 
seignée dans nos saints livres, Il est serit : La chévre jaune est sans patrie, 
et le Lama n'a pas de famille, . . , Sha-Ssa étant le rendez-vous et le 
séjour spécial des hommes de priére, ce seul titre devrait toujours yous y 
faire trouyor liberté et protection. 

“ Cette opinion des Bouddhistes, qui fait du religieux un homme cosmo- 
polite, n'est pas simplement une pensée écrite dans les livres: mais nous 
avons remarqué qu’elle était passée dans les meeurs et les habitudes des 
lamaseries, Aussitot qu'un homme s‘est rasé la téte, et arevétu le costume 
religieux, 31 renonce & son ancien nom pour en prendre un nouveau. Si 
Yon demande & un Lama de quel pays il est, il répond: Je n'ai pas de 
patrie, mais je passe mes jours dans telle lamaserie. Cette mat 
penser et WVagir est méme admise en Chine, parmis les bouzes et les autres 
espéces de rebigieux, qu'on a coutume de désigner par le nom générique 
de Tchou-kia-jin, homme sorti de la famille.”.— Voyaye dans le Thibet, 
par M, Huc, Prétre, Missionnaire de la Congréyation de Satut-Lazare, vol, 
ii. pv. 357. 
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Church and State, accordingly, arose soon after the time of 
Charlemagne, and has continued in a greater or less degree 
up to the present time. 

The temporal Sovereign soon began to claim as incidents 
both to his royal status, and to the independence of his 
country, various rights, which had for their object the control 
of Papal encroachment ; of this nature were what are some- 
times designated collectively as Jura majestatis circa sacra, 
the principal of which were: 

1. Jus advocatie—the right of protecting the Church 
establishments in his dominions (Schutzrecht), that right 
which in private patrons was called the jus patronatas. 

2, Jus cavendi—the right of preventing the introduction - 
of laws for the government of the national clergy at variance 
with their civil obligations (Recht der Vorsorge). . 

3, Jus inspiciendi—the right of inquiring into the manner 
in which the temporalities of this great corporation in his 
kingdom were administered, and of rectifying abuses (j ). 

CCXCIX. Now, for the first time, it should seem that 
the Roman Pontiff claimed the title of Pope (%), to the ex- 
clusion of all other bishops, who had hitherto been equally 
designated by it. The celibacy of the clergy, which had 
taken no root in Germany, England, or the northern 
kingdoms, and was continually disregarded in France and 
Spain, was practically enforced, anda powerful link which 
connected that order with the State was broken off, while a 
new link, which connected it with a foreign power, was forged 
(2). The Popes ceased to date their acts from the years of 








(j) Traité de la Préroyative royale, i. eh. viii. (Lorieux). 

(h) Kock, Tabl. dea Révol. i, Périod 

(J) See that monument of German industry and erudition, Christliche 
Kirchengeschichte, von J, M. Schrickh, xxvi. Vheil 86, for the (Concordatum 
Wormatiense) Concordat of Worms, 4.p, 1122, concluded between Henry 
V. and Pope Calixtus WH. The Sovereigns weie allowed, contrary to 
Gregory VIL’s intention, to preserve the hare fendal tie, By presenting 
with the seepfre the regale to the Bishop. The important words in the 
Concordat are, “ Eleetus per sceptran: regale abs te accipiat.” 


pa a ee 
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the reign of the Emperor, or to stamp their coin with his 
impress; the investiture of the ring and crosier, which bound 
the clergy very closely to the State, was successfully refused. 
The Sovereign was bound to nominate or confirm the 
nomination of any prelate. The Prefect of Rome was 
required to take the oath of homage and allegiance to the 
Pope, instead of to the Emperor ; and it was with truth that 
Gregory VII. wrote to the German nation respecting the 
Emperor :—-“ Non ultra putet sanctam Ecclesiam sibi sub- 
“ jectam, sed prelatam ut dominam” (m). Quite consis- 
tently he claimed the empire as a fief of the Roman Church, 
and exacted from Hermann of Luxemburg, whom he set up 
as an anti-Emperor to Henry 1V., a formal oath of vassalage. 
' Tribute was exacted from and paid by the greater part of 
Eurepean States to the Pope. Royal dignities were con- 
ferred and taken away, oaths of loyalty imposed and annuiled 
at the bidding of the Roman See (x). Hitherto the 
Emperors had exercised the right of confirming the election 
of the Popes and of deposing them; the same rights were 
now claimed by the Popes over the Emperors, and indeed 
over all other Sovereigns. It was, perhaps, a natural 
consequence of extending the spiritual power of excommuni- 
cation to secular matters. The multiplication of' religious 
orders claiming exemption from the jurisdiction of the State 
and devoted to the Roman See, though one of those orders 
was destined to furnish its deadliest enemy, tended, as well 
~ as the Crusades, to strengthen the hands of the Pope; for 
it was not merely against infidels that this weapon was used. 
Crusades were preached by Popes against refractory 
Christian Kings and Republics such as Venice in 1309 («) ; 





(m) Epist.l.iv.c. 8. 

Koch, tb. 

{n) Collier, speaking of Becket's opposition to the Constitutions of 
Clarendon (4.b. 1164}, observes, “ His tenet, that the Civil Government 
had its authority from the Church, was a grand mistake, and misled his 
practice.”"—Church History, vol. ii. p. 328, ed. 1840. 

(0) Portatis, Introd, vii. 
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against schismatical princes, such as the Greeks and 
Russians; against pagans, like the Sclavonic tribes on the 
Baltic; against heretics, like the Vaudois, the Albigenses, 
and the ussites (p). 

A confusion of ideas genaraled a confusion of authorities 
Heresy, which, if it attacked the law of the State, might be 
a political crime, was punished with equal severity when it 
was a religious error, Infidelity to the Church was put on 
the saine footing as rebellion against the throne. The Jn- 
quisition secured to the ecclesiastical authority the arm of the 
secular power without any right of inquiry or intervention 
as a condition of its use (7). Meanwhile the territory of 
the Roman See was, from various causes, largely increased ; 
so also was her wealth, by contributions (annates) from all 
countries, and her power, from the causes already mentioned, 
‘to which should be added her claims to collate to benefices 
which, under the pretext of rights of concurrence and 
prevention, she often enforced to the injury of the national 
prelate (7). 

It is true that many of these pretensions, especially the 
last, were founded upon the deerctals of Isidore, now univer- 
sally acknowledged to have been forged during the early 
part of the ninth century (s); but it is difficult to deny that 
they flowed as strict logical consequences from the prin- 
ciples on which Rome—who, to borrow the French expres- 
sion, “ ne recule pas ”—founded, both at this and_at a much 
later period, her authority (¢). 





{p) Koch, wb, 136, 137, notes. (q) Portals, ubi sup. 

(r) Koch, 127, 111. 

(x) “Tt is impossible to deny (Dean Milman says), that, at least by 
citing without reserve or hesitation, the Roman Pontifis gave their delibe- 
rate sanction to this great historic fraud.’—Jfist. of Latin Christianity, 
vol, i. p. 879. 

(t) Miller's defence is eloquent and ingenious:— Wenn die Hier 
archie ein Uebel wiire, besser doch als Despotie ; sie set eine leimerne 
Mauer, sie ist's doch gegen T'yrranei. Der Priester hat sein Gesetz, der 
Despot hat keins; jener beredet, letzterer zwingt; jener predigt Gott, 
letzterer sich. Man spricht wider die Unfehlbarkeit ; wer darf cine 
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CCC. About 1152 a.p., the Deeretum, a systematic 
compilation of the existing canons and laws of the Church, 
was compiled by Gratian and approved of by the Pope. 
About 1235 a.p., Pope Gregory IX. caused his chaplain 
to reduce into a regular order and system the constitutions 
of former Popes, including with them his own, and also 
the canons of the third («) and fourth (z) Councils of 
Lateran; these are the Deeretuls, The Sext or Sixth 
book of Deeretals was added by Boniface VIII.; Clement 
Y. began another compilation, afterwards published, called 
The Clementines; another was made by John XXIL, 
constituting the Fatravagantes Johannis. To this were 
added, in 1483, other decrces of Popes, the Extravagantes 
Communes, These celebrated compilations received the most 
deliberate stamp of the Roman Church’s approbation, and 
were ordered to be publicly taught in all her schools, and to 
become the law of all her tribunals. ‘The provisions con- 
tained in them have never been expressly repealed by the 
Papal authority which originally sanctioned them; though 
many canonists hold that some of them have fallen into 
desuetude. 

These compilations constitute that body of Papal Law, 
which is known by the name of Corpus Juris Canonici. 





Verordnung unweise oder ungerecht nennen, and ihr Gehorsam versagen ? 
—-wider den Papst, als ob vin so grosses Ungliick ware, wenn ein Auf- 
seher der christlichen Moral dem Ehrgeiz und der ‘Tyrvanei_ befehlen 
konnte, bis hieher und nicht weiter !—wider die Personalimmunitat, als 
ol ein grosses Ungliick wiire, dass jemand ohne Lebensgefabr fiir die 
Rechte der Menschheit reden diirfte !—wider ihren Reichthum, als waren 
die Laion gebeasert, wenn der Priester mit ihnen darbt !—wider Steuer- 
freiheit; die franzisische Clerisei giebt so viel als die Laien j—wider 
Usurpationen, ohne zu berechnen was die Fiirsten der Kirche zu restituiren 
hiitten fiir Kriege, Bedriickungen, Conimenden, Pensionen, Reunionen;— 
wider die vielon Kiister, nicht wider die Vermehrung der Kasernen ;— 
wider sechzigtausend ehelose Geistliche, und nicht wider hundert tausend 
ehelose Soldaten."—Miiller, Fiirstenbund. Werke, B. ix. S. 164, cited by 
Walter, Kirchenrecht, 41, note. 

(wz) Held in the time of Alexander HI, a.p. 1179. 

(x) In the time of Innocent IIil.. a.p. 1215. 
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It is intended to be the law of a foreign Spiritual Chief 
for the government of a particular class of the subjects of 
independent States. To all nations, however, but the 
Roman States, it constituted a body of Foreign Law. It is 
now universally acknowledged that it depends, as well as the 
jus novissimum, or later Canon Law, for its civil authority 
upon the degree of Reception which has been accorded to it 
by the State. 

Now in this body of Canon Law are contained, as will be 
seen in the following chapters, principles and doctrines 
utterly subversive of the independence of States, and incon- 
sistent with the first principles of Internatioual Law. 
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CHAPTER IV. 


THE CORPUS JURIS CANONICI—THE PRINCIPLES CON- 
TAINED THEREIN, AND IN SUBSEQUENT BULLS, AT 
VARIANCE WITH INTERNATIONAL LAW. 


CCCI. THe Deeretals which appear to be inconsistent 
with the independence of foreign States, are known by the 
following titles, taken from the words with which they 
begin :— 
1. Venerabilem. 
2. Solite. 
3. Ad Apostolicae, 
4. Clericis Laicos, 
5. Quod olim. 

6. Unam Sanctam and Merutt. 

7. Romani Principes. 

8. Pastoralis, 

St Fratrum, 

10. De Consuetudine. 


CCCIL The Emperor Heury VI. died in a.p. 1197. 
The majority of the electoral Princes chose Philip of 
Swabia for his successor; the minority, Otho of Brunswick. 
son of Henry the Lion. Philip had been excommunicated 
by the Pope for spoliating the Church’s property. Both 
Princes were crowned. Innecent III. sent a legate into 
Germany, ordering the Princes to acknowledge Otho. 

Duke Berthold of Zahringen, with the other Princes who 
supported’ Philip, sent a complaint to the Pope that his legate 
had done wrong, whether he acted in the capacity of elector 
or of judge. 
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As an elector he had thrust his sickle into another man’s 
harvest, and derogated from the rights of the Princes. As 
a judge he had decided in favour of one party in the absence 
of the other, who had not, been cited. 

Innocent replied to this in a letter which appears as the 
Thirty-fourth chapter of the Sixth title of the First book of 
the Decretals of Gregory IX., and begins with the word 
Venerabilem, and was issued probably in a.p, 1202. This 
Decretal opens with a recital of the above-mentioned com- 
plaints, and goes on to recognise the power of election to be 
by law and usage vested in the Princes: “ presertim cum 
“ ad eos jus et potestas hujusmodi ab Apostolica sede per- 
“ venerit, que Romanum Imperium in personam magnifici 
“ Caroli a Greccis transtulit in Germanos.” The Princes, 
on the other hand, ought to acknowledge, and have acknow- 
ledged, “ quod jus et auctoritas examinandi personam electam 
“in Regem, et promovendam ad Imperium, ad nos spectat, 
«€ qui eum inungimus, consecramus ct coronamus, Est enim 
“ regulariter et generaliter observatum, ut ad eum exami- 
“ natio persona pertineat, ad quem impositio mands spectat.” 
The legate had not discharged the office of an elector 
(eleetoris) or a judge (coguitoris), but of a denouncer (de- 
nunciatoris) of an improper choice. The voters for the 
improper person had thrown away their votes (a). The 
unfitness of the chosen was indisputable; “sunt enim 
“ notoria impedimenta Ducis, scilicet excommunicatio 
“publica, perjurium manifestum, et persecutio divulgata, 
quam progenitores cjus ct ipse presumpserunt in Apo- 
~ stolicam sedem et alias Ecclesias exercerc.” 

Moreover, the Duke had taken an oath against being 
Emperor. If it were an unlawful oath, it bound him as the 
Israelites were bound by their oath to the Gibeonites, though 
fraudulently procured. 





(a) A maxim, it may be observed, subsequently incorporated into 
English jurisprudence.— Oldknow v. Wainwright, 2. Burrow Reports, 
\O17. 
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Besides, “ utrum vero dictum juramentum sit licitum vel 
« ilicitum, et ideo servandum an non servandum extiterit, 
nemo sane mentis ignorat ad nostrum judicium pertinere.” 

Lastly, it is suggested that if the Duke were to succeed 
his brother, who had succeeded his father, the clectors would 
seem to lose their liberty of election, as the dignity would 
appear hereditary. 

The remarkable points in this Decretal are the asser- 
tions :— 

1. That the right of the electors was derived through the 
Roman See. 

2. That the Pope had a right to examine, and therefore 
to reject, the elected whom he was called upon to consecrate 
and crown. 

3, That an improper choice by the majority gave the Pope 
the power of sanctioning the choice of the minority. 

4, That excommunication, and ancestral as well as personal 
offences against the Roman See, disqualified a person from 
being elected. 

5, That to the Pope it belonged to judge whether a person 
should be absolved from an oath, whether it were lawful or 
unlawful, given bona fide or procured by fraud. 

CCCIIL. About the same time (A.p. 1200) the same 
Pope wrote to the Emperor at Constantinople touching 
the injury done to the Patriarch of Constantinople by 
placing him on a footstool to the left of the throne. 

In this Decretal, the Sixth chapter of the Thirty-third 
title (4) of the First book of the Decretals, and which begins 
Solite, the Empcror is shown the folly of supposing that 
the passage in St. Peter’s first Epistle (ii. 13 et seg.) could in 
any way indicate that the Priesthood was subject to the Tem- 
poral Power. Various reasons are alleced—the last is very 
remarkable :— 

“ Preterea nosse debueras” (the Pope says to the Em- 
peror), “ quod fecit Dens duo magna luminaria in firmamento 


(D) De Majoritate et Obedientia. 
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“ cali: luminare majus, ut preesset diei: et luminare minus, 
“ ut preesset nocti: utrumque magnum, sed alterum majus. 
“ Ad firmamentum igitur ceeli, hoc est, universalis Ecclesia, 
“ fecit Deus duo magna luminaria, id est, duas instituit dig- 
“nitates, que sunt Pontificalis auctoritas et Regalis potestas. 
« Sed illa, que preest diebus, id est spiritualibus, major est: 
“* que vero carnalibus, minor: ut, quanta est inter solem et 
‘«lunam tanta inter Pontifices et Reges differentia cognos- 
“catur. Hac autem si prudenter attenderet Imperatoria 
“ celsitudo, non faceret, aut permitteret Constantinopoli- 
“tanum Patriarcham, magnum quidem et honorabile 
“membrum Ecclesia, juxta scabellum pedum suorum in 
“ sinistra parte sedere : cum alii Reges et Principes, Archie- 
“ piscopis et Episcopis suis (sicut debent) reverenter assur- 
cant.” 

It is difficult to extract any other position from this 
Decretal than that the kingdoms of the earth were in all 
respects subjected to the Church, and, therefore, to the 
Pope (c¢). 

CCCIV. The advantage which accrued to the most ex- 
travagant of Papal claims from the baseness and wickedness 
of King John of England, is a well-known page of history. 
Before, however, John became “ a gentle convertite ” (d) and 
resigned his crown to the Pope, that monarch had invoked 
the interference of Rome to stay the irruption of King 
Philip in Normandy. 

A “denunciatio” was made by John to Innocent III. 
against Philip, charging him with the breach ofa truce made 
hetween France and Mngland. 

Innocent wrote on behalfof John to Philip, who returned 
for answer that the Pope had no right to interfere between 
Kings, or between him and his vassal. Then Innocent, in 


(«) Walter thinks that this Decretal says no more than that Christen- 
dom was divided hetween the authority of the King and the Church— 
that the Pope was at the head of the Church, and therefore the éentral 
point of spiritual life.—-Kirchenrecht, s. 41. 

(A) King Toki, act y. sc. 1. 
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the year 1204, issued the Decretal (e), beginning “ Novit 
“ ille,’ which may be divided into three parts: —1, An 
assertion of the general principle of Papal jurisdiction in 
these matters, viz. that though he had no jurisdiction 
“ judicare de feudo,” yet he had “ decernere de peccato ; ” 
that John had, according to the Scripture,“ told to the 
“ Church ” (f) the offence of his brother King, and the Pope 
therefore, ‘‘ad regimen universalis Ecclesiw vocati,” must 
hear the cause by himself or his legate. That his power to 
do so was the gift of God, not of man; that there was no 
exemption for Kings any more than for private persons; 
that the Emperor Theodosius had even lail down in his 
Code that at any time, and in any suit, the appeal of either 
plaintiff or defendant to Rome put an end to every inferior 
jurisdiction. 

2. That a charge of breach of faith to a treaty (rupta 
pacis feedera) no doubt appertained, ratione cause, to the 
Church. 

3. Therefore, “ pradicto Legato dedimus in preceptis, ut 
“ (nisi Rex ipse vel solidam pacem cum pradicto Rege 
“reformet, vel saltem humiliter patiatur, ut idem Abbas et 
“ Archiepiscopus Bituricen de plano cognoscant, utrum 
* justa sit querimonia, quam contra eum proponit coram 
* Keelesia Rex Anglorum, vel ejus exceptio sit legitima, 
* quam contra eum per suas nobis literas duxit exprimendam) 
“ juxta formam sibi datam a nobis procedere non omittat.” 

The Legate accordingly went to Meaux, held a council 
there, and began to proceed against Philip by censures. 
The French Bishops appealed to Rome; the appeal was 
received. The representative of the Bishops appeared. 
John was cited, and, not appearing, the cause was decided, 
in pain of his contumacy, in favour of France, and the 
crown of England was in consequence stripped of the 
greatest part of its continental possessions (g). 








(e) Decret. Greg. ix. 1. 2, t. i.e, xiii. 
(f) St. Matthew, c. xviii. 
(9) Phillippe, Kirchenrecht, iii 
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CCCV. The Emperor Frederic IT., who began his reign 
A.D. 1212, waged nearly a forty years’ war with the pre- 
tensions of Rome. 

The end of the contest is well known. He was deposed 
on July 17, 1245, by a sentence of Innocent IV., with 
the advice of the Council at Lyons. All his subjects 
were released from their obedience ; all who might hereafter 
aid him were excommunicated, The sentence was duly 
placed by Boniface VILL, under the title “de sententia et re 
judicata,” in the sixth book of the Decretals (h); it is 
known by the title ad Apostolice. 

Four principal premises are stated for the conclusion of 
the sentence :— 

1. His frequent perjury, shown in violating the peace 
between the Church and the Empire. 

2. His sacrilege, in imprisoning certain cardinals and 
prelates on their way to the council convened by Innocent’s 
successor. 

3. A vehement suspicion of heresy (2). 

4. He had harassed both ecclesiastics and laymen in the 
kingdom of Sicily, which he held as a fief from the Pope 
and which he had exhausted by his tyranny. 

5. He had entered into negotiations with the Saracens, 
and carried on a criminal intercourse with Saracen women. 

The Pope, it will be seen, founded his right to judge, and 
his power to depose Kings, upon the declaration of Our Lord 
to St. Peter: ‘ Whatsoever thou shalt bind on earth shall 
“ he bound in heaven” (j). 

The condemnatory part of the sentence is as follows (4) :— 


(4) L. 2, t. 14, The Bullarium (Cocquelines, Rome, 1740) contains 
some various but unimportant readings of this sentence. 

() “De heresi quoque non dubiis et levibus sed difficilibus et eviden- 
tibus argumentis suspectus habetur.”"—-This is pretty much in the style of 
Dogberry's reasoning, “ Masters, it is proved already that yon are little 
better than false kaaves; and it will go near to be thought so shortly.” 
—Much Ado about Nothing, act iv. sc. 2. 

(7) St. Matthew, xvi. 19. 
(k) The avowed objects of convening this First Council of Lyons were 
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“ Nos itaqne super premissis, et quampluribus aliis ejus 


nefandis excessibus, cum fratribus nostris et Sancto Con- 
silio deliberatione prehabita diligenti (eum Jesu Christi 
vices licet immeriti teneamus in terris, nobisque in B. 
Petri persona sit dictum: Quodcunque ligaveris super 
terram, ligatum erit et in coclis): memoratum Principem 
qui se imperio et regnis, omnique honore ac dignitate red- 
didit tam indignum, quique propter suas iniquitates a Deo, 
ne regnet, vel imperet, est abjectus, suis ligatum peceatis, 
et abjectum, omnique honore ac dignitate privatum a Do- 
mino ostendimus, denunciamus, et nihilominus sententiando 
privamus: omnes, qui ci juramento fidelitatis tenentur 
adstricti, a juramento hujusmodi perpetuo absolventes ; 
auctoritate Apostolica firmiter inhibendo, ne quisquam de 
“eetero sibi tanquam Imperatori vel Regi pareat vel quo- 
“ modotibet parere intendut (1). Decernendo quoslibet, qui 
ei deinceps velut Imperatori vel Regi consilium vel 
auxilium prestiterint, seu favorem, ipso facto exeommuni- 
cationis sententiw subjacere, Illi autem, ad quos in 
eodem imperio Imperatoris spectat electio, eligant libere 
successorem. De prefato Siciliw regno providere cura- 
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bimus, cum corundem fratrum nostrorum consilio sicut 
viderinus expedire ” (1). 


This sentence was received as law in various parts of 
Christendom ; and though Frederic I]. maintained a strong 
party in the Empire to the last, the sentence was published 
in England by Henry 111, and the Ecelesiastical Princes 
of Germany elected a new King of the Romans. 

CCCVI. The second Council of Lyons, held thirty 





to take into consideration the abuses of the Church and the defence of 
Constantinople, then threatened by the Turks.—See the Ilistory of the 
Couneil at length, Matthew Paris, 663, &e. 

Ward's Law of Nations, ii. 50-71. 

(2) The words in italics are in the Bullarium, 

(m) Phaillipps, in his Kirchenrecht, published 1850, laments the neces- 


sity, but defends the authority and lawfulness, of the Pope's sentence.— 
rR ee een 
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years afterwards, decided upon the confirmation of the 
election of the Emperor Rodolph, the renunciation of 
Alphonso, King of Arragon, to the Imperial dignity, and 
the excommunication of those who should interfere with a 
priest publishing Ecclesiastical censures against a Sove- 
reign (7). 

CCCVIL. It will have been observed that the sentence 
upon the Emperor Frederic II. was given by the advice 
of the Council at Lyons: and we find the second Council 
of Lyons taking cognizance of questions of great secular 
importance. The Ccumenical Councils (0) had, in course 
of time, become a tribunal, before which were discussed the 
principal International affairs of Christendom, not only 
articles of faith and matters of religion, but the conduct of 
Princes, their trial and punishment, the precedency and 
rank of nations, and the disputed successions to kingdoms, 
These Councils were called, even by Voltaire (), the Senate 
of Europe. 

The canonists define a Council to be an assembly of pre- 
lates and doctors to settle matters concerning religion and 
the disciplineof the Church (q). 

These Councils admit of various subdivisions, into (1) 
General Councils ; (2) National Councils; (3) Provincial 
Councils; (4) Diocesan Councils. [t is only, however, with 
General Councils that International Law is concerned. 

These (Ecumenic or General Councils are divided into 
(a) those which form a portion of the Corpus Juris Canonict 
(the effect of which upon International Law will presently 
be noticed), and (8) those which have been held subsequent 
to these compilations. 

With respect to the former, according to the authorities 
of the Latin Church, there have been— 


(2) Ward, ii. 73. (0) Ward, tb, 55, 56. 
(p) Essai sur les Meeurs et [Esprit des Nations, ch. lxv: 
(g) Monsieur Durand de Maillane's Dictionnaire de Droit canonique, 
tome premier, tre Coxcinn. 
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(a) Eight General Councils in the East. 


1. Nice (1) 3 3 . : - 8265 
2. Constantinople (1) . . 88l 
3. Ephesus : : 7 . . 481 
4. Chalcedon. 3 ‘ : » 461 
5, Constantinople (2) : : . 558 
6. Constantinople (3) “ . . 680 
7, Nice (2) F ‘ % ‘ . 787 
8. Constantinople (4) : ‘ . 869 


Seven General Councils in the West. 


9. Lateran (1). . ‘ : « 1128 
10, Lateran (2). 2 é 4 » 1139 
11. Lateran (8). : . é . 1179 
12. Lateran (4). _ : 7 . 1215 
13, Lyoms(1) ee 845 
14, Lyons(2) . wl. ~ . 1974 
15, Vienne. . 3 . . . 1311 


With respect to the latter, there have been (8), according 
to the same authority, seven General Councils, “ quorum 
nulla in corpore juris mentio fit.” 


16, Pisa 2 . . . . 1409 
17. Constance : ‘ H . 1414 
18. Basle. ‘ . . 5 . 1481 
19, Florence Z r is r » 1489 
20, Lateran (5). . : 7 . 1612 
21. Trent. i i . : . 1645 
22, Vatican or Rome (7). . . 1870 


The division of General Councils is adopted by the Latin 
Church. But it is incorrect and contradicted by undoubted 
historical facts. The Greek Church does not recognise 
any CEcumenical Council since that of Constantinople in 
869 a.p. The English Church has recognised no General 
Council since the period of the Reformation. 

It is manifest that a much greater International (s) 





(7) Concitium Vaticanum, See a very remarkable work, Documenta 
ad illustrandum Concilium Vaticanum anni 1870, published by Dr. J. 
Friedrich at Nordlingen, 1871. 

(s) It is probably with reference to these Councils, that Grotius says: 
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authority and influence is to be ascribed to the Councils of 
the Undivided Church than to those which have been holden 
by one branch only of the Church. 

With respect to the four first Councils, Justinian decreed 
that the canons contained in them should be observed as 
laws (¢); and the Canon Law declares, “ Inter cetera Con- 
“ cilia, quatuor esse scimus venerabiles Synodos, que totam 
“ principaliter fidem complectuntur, quasi quatuor Hvangelia, 
“ vel totidem Paradisi flumina ” (7). 

In England, the Legislature enacted that the High Com- 
missioners appointed by Queen Elizabeth should have no 
power to “ adjudge any matter or cause to be heresie, but 
“ only such as have heretofore been determined, ordered, or 
* adjudged to be heresie, by the authority of the Canonical 
“ Scriptures, or by the first four General Councils, or any 
“ of them, or by any other General Council wherein the 
“ same was declared heresie by the express and plain words 
“ of thesaid Canonical Scriptures, or such as herealter shall 
“be ordered, judged, or determined to be heresie, by the 
“ High Court of Parliament of this realm, with the assent 
“ of the Clergy in their Convocation ” (2). 

The International character of these General Councils 
is nowhere moreforcibly stated than in the work of a cele- 
brated English divine :— 








“ Synodici canones qui recti sunt, collectiones sunt ex generalibus legis 
divinee pronuntiatis, ad ea, que occurrunt, aptate; hi quoqre aut mon- 
strant, quod divina lex prrecipit, aut ad id, qnod Deus suadet, hortantur, 
Et hoe vere Eeclesive Christians est officium, ea que sibi a Deo tradita 
sunt tradere et eo quo tradita sunt modo.”—De J. B. et P. (Proleg.) 51, 

(¢) “ Sancimus ivitur, vim legem obtinere sacros ecclesiasticos canones 
jn sanctis quatuor synodis expositos vel confirmatos, hoc est in Nicwna 
trecentorim decem et veto, et in Constantinopolitana centum quinqua- 
ginta sanctorum patrum, et in Mphesina prima, in qua Nestorius condem- 
natus est, et in Chalcedonensi, in qua Eutyches cum Nestorio anathemate 
pereussus est. Predictarum enim sacrarnm synodorum et dogmata ut 
sacras scripturas suscipimus, et canones tanquam leges alseryamus,”— 
Nov. exxxi. 1. 

(u) Decret. 1. Dist. xv. c. i. 8. 1, et vide e. ti. 

(v) 1 Eliz, c. is. 36. 








“ 


“ 


“ 
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“ Now as there is great cause of communion, and con- 
sequently of laws, for the maintenance of communion 
amongst nations, so, amongst nations Christian, the like 
in regard even of Christianity hath been always judged 
needful. And in this kind of correspondence amongst 
nations, the foree of General Councils doth stand, For, 
as one and the same Law Divine, whereof in the next 
place we are to speak, is unto all Christian Churches a 
tule for the chiefest things, by means whereof they all in 
that respect make one Church, as having all but one Lord, 
one faith, and one baptism (y), so the urgent necessity of 
mutual communion for preservation of our unity in these 


‘ things, as also for order in some other things convenient 


to be everywhere uniformly kept, maketh it requisite that 
the Church of God here on earth have her laws of spiritual 
commerce between Christian nations—laws, by virtue 
whereof all Churches may enjoy freely the use of those 
reverend, religious, and sacred consultations, which are 
termed Councils General. A thing whereof God’s own 
blessed Spirit was the Author (z); a thing practised by 
the holy Apostles themselves ; a thing always afterwards 
kept and observed throughout the world; a thing never 
otherwise than most highly esteemed of, till pride, ambi- 
tion, and tyranny began, by factious and vile endeavours, 
to abuse that Divine intention unto the furtherance of 
wicked purposes. But, as the just authority of civil courts 
and parliaments is not therefore to be abolished, because 
sometimes there is cunning used to frame them according 
to the private intents of men over-potent in their common- 
wealth, so the grievous abuse which hath been of Councils 
should rather cause men to study how so gracious a thing 
may again be reduced to that first perfection, than in 
regard of stains and blemishes, sithence growing, be held 


“for ever in extreme disgrace, To speak of this matter as 


“ 


the catise requireth, would require very long discourse. 





(y) Ephes, iv. 5, (=) Acts xy. 28, 
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‘* All I will presently say is this, whether it be for the find- 
“ing out of anything whereunto Divine Law bindeth us, 
«but yet in such sort that men are not thereof on all sides 
© resolved; or for the setting down of some uniform judg- 
« ment to stand touching such things, as being neither way 
“matters of necessity, are notwithstanding offensive and 
scandalous, when there is open opposition about them; be 
it for the ending of strifes, touching matters of Christian 
belief, wherein the one part may scem to have probable 
cause of dissenting from the other; or be it concerning 
“matters of polity, order, and regiment in. the Church, I 
* nothing doubt but that Christian men should much better 
“ frame themselves to those heavenly precepts which our 
“ Lord and Saviour with so great instancy gave (a), as con- 
« cerning peace and unity, if we did all concur in desire to 
“have the use of ancient Councils again renewed, rather 
« than these proceedings continued, which either make all 
« contentions endless, or bring them to one only determina- 
“ tion, and that of all other the worst, which is by sword ” 
“ ( b). 

It is manifest, however, that these Western Councils had 
become, at the time of the deposition of Frederic, mere in- 
struments for extending the power and avenging the quarrels 
of the See of Rome. 

CCCVIIL. In some sense, too, it may be observed that the 
Universities of Europe have been considered the expositors 
of International Ecclesiastical Law. Philip III. of France 
invoked the aid of the University of Paris in his contest 
with Pope Bomface VIIL, and compelled the members of 
that learned society to examine into the pretensions of the 
Pope; and it is remarked by Spittler (¢) that a more 
dangerous enemy to the Papacy could not have been aroused, 
inasmuch as at that period Universities were indignant with 


“6 





(a) John xiv, 27. 
(h) Hooker, Evclesiustival Polity, b. i, ch. 10, § 14. 
(©) Geschichte des Papsttiums (1828), p. 172. 
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the Pope, on account of the privileges which he had accorded 
to the Mendicant Orders, and which trenched upon the 
academical rights. The Universities were also resorted to 
by Henry VIIL., at the suggestion of Cranmer, to obtain 
the much desired divorce from his innocent wife ; and after 
the lapse of nearly three centuries, by Mr. Pitt, in order to 
ascertain what the opinions of Roman Catholics were as to 
the alleged conflict between their allegiance to the Pope and 
to their temporal Sovereign, previously to the removal of 
their civil disabilities in England (d). 

CCCIX. To return, however, to the task of tracing the 
continuous development of the claims of Papal authority 
over independent States, 

The connection between France and Rome, which, before 
the tenth century, had been so intimate, and which after 
that period had been exchanged for the alliance of Germany, 
was again renewed after the quarrel with the race of Hohen- 
staufen, 

Various Popes, as has been stated, had taken refuge in 
France since the reign of the Emperor Henry IV.; and at 
the time when Frederic II. was dethroned, St. Louis reigned 
in France, But the grandchild of St. Louis was by no means 
disposed to submit to the authority which the Popes had 
claimed in Germany, 

Philip IV. (the Handsome) discovered the necessity of 
* taxing his clergy as well as his laity, in order to defray the 
expenses of his wars with Edward I. of England. 

The Third (¢) (1179) and Fourth (f) (1215) Councils of 
Lateran had laid down the principle that the State had no 
authority whatever over the property of the Church. 

Boniface VIII. sought to enforce this maxim against 
Philip IV. in a Decretal fulminated in 1296, which certainly 
begins with the assertion of a very unconciliating proposition : 
“ Clericis Luteos infestos oppido tradit antiquitas, quod et 





(@) Vide post. (e) Can, 19. (7) Can, 44, 
VOL. 1I, cc 
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* presentium experimenta temporum manifeste declarant, 
“dum suis finibus non contenti nituntur in vetitum, ad 
‘illicita frena relaxant, nec prudenter attendunt, quam sit , 
“ eis in Clericos Ecclesiasticasve personas et bona interdicta 
“ potestas ” (g). It went on to declare that all secular 
authorities imposing, and all spiritual authorities paying, 
any taxes (itmust be assumed, according to the defenders 
of the Decretals, to speak only of new taxes), without the 
authority of the [oly See, should incur excommunication 
ipso facto, from which they should not be relieved even in 
articulo mortis, without the special licence and authority of 
the Pope, “ cum nostre intentionis existat, tam horrendum 
“ secularium potestatum abusum nullatenus sub (issimula- 
“ tione transire.” 

CCCX. In a.p, 1304, Benedict XL, the gentle succes- 
sor of the arrogant Boniface, by a Deeretal beginning 
“ Quod olim” (h), &e., took away the punishment from the 
clergy who payed new taxes, provided that they had first 
deliberated in synod, and agreed that the tax was imposed 
on account of necessity, or for the general good; and even 
in that case the Pope was to be first consulted. 

CCCXI, Boniface VIII., by the Bull “ Auseulta Fili,” 
further explained to Philip the Handsome that he and all 
other Kings were subject to the Pope, and set before him 
many of his offences, especially his debasing the coin of his 
realm, and finally advised him to make peace with the Church 
and prepare for an expedition to the Holy Land. The 
text of Scripture upon which the Pope chiefly relied was 
this passage in Jeremiah (i. 10.):—‘ See I have this day 
“ sct thee over the nations, and over the kingdoms, to root 
“ out and to pull down, and to destroy, and to throw down, 
“ to build, and to plant.” The next step of Boniface was to 
call a Council at Rome, and, in 1302, to promulgate the 





(g) Sert? Decret. 1. 3, t. 23, ¢. iii, 
_ CO) Extravag. Comm. }, 3, t. xiii. De Immunitate Ecclesiarum, 
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famous Decretal beginning “ Unam Sanctum” (2), in which, 
after setting forth various texts, one from the Canticles (j), 
one from the Psalms (k), and especially “ Feed my sheep ” 
“from St. John’s Gospel, and observing, by the way, thag if 
the Greeks or any other persons denied that they were under 
the care of St. Peter’s successor, it was clear that they were 
not Christ’s sheep, as there was but one shepherd and one 
sheepfold, the Pope proceeded with the following unquali- 
fied averment of the entire and unquestionable subjection 
of all the temporal power to See of Rome: — 
“ In hac ejusque potestate duos esse gladios, spiritualem 
“ yidelicet et temporalem, Evangelicis dictis instruimur. 
“Nam dicentibus Apostolis, Ecce gladii duo hic: in 
“ Ecclesia scilicet, cum Apostoli loquerentur, non respondit 
* Dominus nimis esse, sed satis. Certe, qui in potestate 
“ Petri temporalem gladium esse negat, male verbum attendit 
“ Domini proferentis, Converte gladium tuum in vaginam (1). 
“ Uterque ergo est in potestate Ecclesix, spiritualis scilicet 
* gladius et materialis, Sed is quidem pro Ecclesia, ille vero 
“ab Ecclesia exercendus. Ile Sacerdotis, is manu Regum 
“ et militum, sed ad nutum et patientiam Sacerdotis, Oportet 
“ autem pladium esse sub gladio, et temporalem auctoritatem 
spirituali subjici potestate. Nam cum dicat Apostolus : 
“© Non est potestas nisi a Deo; que autem sunt, a Deo ordi- 


“ 


‘ 


nate sunt (m) ; non autem ordinate essent, nisi gladius esset 
sub gladio, et tanquam inferior reduceretur per alium in 
“ suprema. . . . 
* Porro subesse Romano Poniitick omni uinauss creature 
declaramus, dicimus, definimus et pronunciamus omnino 


‘ 





(@) Extravay. Comm. 1, 1, t. viii. De Majoritate et Obedientia. “ Unam 
sanctam Reclesiam,” &c. 

(7) “My dove, my undefiled, is but one; she is the only one of her 
mother, she is the choice one of her that bare her.” —Cantie. vi. 9, 

(A) “ Deliver my soul from the sword, and my darling from the power 
of the dog." —Psalm xxii. 20. 

(1) St. Matthew xxvi. 52. 

(m) Romans xiii. 1. 





ec2 
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“ esse de necessitate salutis. Dat. Laterani, Pontificatus 
“ nostri anno 8 ” (7). 

CCCXII. As Benedict XI. had softened the “ Clericis 
« Laicos” of Boniface by the subsequent constitution “ Quod 
* olim,” so the successor of Benedict, Clement V., being still 
more devoted to France, hastened to take off the edge of 
“ Unam sanctam” by the Bull « Meruit” (1306) (0), which 
declared that “ Unam sanctam” did not subject France more 
to Rome than it had been subjected before ; that no prejudice 
to royal or national rights was intended, and that all the re- 
lations of France to Rome should be considered “ in eodem 
“ esse statu quo crant ante definitionem prefatam.” 

CCCXILI. In 1811, Clement V., in the Bull which 
begins “ Romani Principes” (p), and which is inserted 
among the Clementine Constitutions in the Corpus Juris 
Canonici, declares in the most express terms, that the 
examination and approbation of the fitness of the electors’ 
choice, as well as the Coronation of the Emperor at 
Rome, belongs “ cidem Ecclesix, que a Grecis impe- 
rium transtulit in Germanos;” also, that the oath taken 
by the Emperor was not merely one which bound him to 
protect and defend the Pope, as the Emperor Henry VII. 
at this time contended, and which contention, “ si sub 





(a) This Decretal, too, actually finds a modern champion in Philippe, 
who observes that “ its object was to develope dogmatically, upon general 
principles, the relation between Church and State” (pp. 25, 26); that it 
contained nothing new, but a recapitulation of maxims enunciated by 
former Popes and Fathers of the Charch (pp. 256-: 259) ; that it contained 
merely a logical conclusion from undoubted premises (pp. 259, 260).— 
B. iti. Kirchenrecht. 

Walter, however, mentions it with sorrow and shame.—Kirchenrecht, 
a. 41, 

Packmann considers it as dogmetica! only, but does not defend it.— 
Kirchenrecht, i. 169, note. 

(0) Extrav. Comm. 1. 5, t. 7, c. ti: “ Meruit clarissimi Filii nostri 
Philippi, Regis Francorum iilustris, sincere affectionis ad nos ét Eeclesiam 
Romanam integritas,’ Ke—enough to have roused Boniface from the 
grave. 

(p) Clement. 1. ii. t. ix, De Jurejurands. 
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“ dissimulatione pertranseat, vel silentio pallietur, posset in 
“magnum et evidens prejudicium Rom. Ecclesie redun- 
“dare; ” and therefore the Pope decreed, in plain terms, 
that the oath was one of feudal allegiance and vassalage, 
like that of the King of Naples, “cum ipsi Reges 
“ejusdem Ecclesie specialissimi filii, sibi juramento 
“ fidelitatis, et alias multicipliciter essent adstricti,” and that 
by it he was bound to extirpate all heretics and schismatics ; 
never to enter into any relation and confederation with 
any one “ communionem Catholice fidei non habente, aut 
* cum aliquo alio preefate Ecclesie inimico, vel rebelli, seu 
“eidem manifeste suspecto;” and to maintain the whole 
property and jurisdiction of the Roman Church intact and 
secure, and to abstain trom injuring any vassal belonging 
to it. 

CCCXIV. The same Pope followed up this decree by 
another beginning “ Pastorulis” (q), in which, annulling 
the procedure—a very unjust one, it must be admitted—of 
Henry against Robert, King of Naples, his Holiness ex- 
presses his unlimited and illimitable authority over all king- 
doms as follows :—‘“ Nos tam ex superioritate, quam ad 
‘imperium non est dubium nos habere, quam ex potestate, 
“ in qua (vacante imperio) imperatori succedimus ; et nihilo- 
SbU3, LEX 











“ minus ex illius plenitudine potestatis, quam Ch 
*yegum et dominus dominantiun nobis, licet immeritis, in 
“ persona beati Petri concessit, sententiam et processus omnes 
“ preedictos, et quidquid ex eis secutum est, vel occasione 
“ipsorum, de fratram nostrorum consilio declaramus fuisse 
“ae esse omnino irritos et inanes, nullamque debere aut 
“ debuisse sortiri effectum.” : 

CCCXY. After Henry’s death, which happened shortly 
afterwards, John XXII., the successor of Clement, issued 
(1816) a Bull beginning “ Si Fratrum” (7), and duly 
inserted in the Extrayagantes of the Corpus Juris Canonici, 
wherein he asserted respecting the government of the empire, 











(g) Clement. 1. ii. t. xt. 2. De Seatent?s ef re gudicate, 
(r) Betravay, Joan, XXII AV. Ne sede vscaate aliquid innovctur. 
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* cum in illo ad secularem judicem nequeat haberi recursus, 
* ad summum Pontificem, cui in persona beati Petri terrent 
“ simul et. coelestis Imperii jura Deus ipse commisit ; ” there- 
fore all persons pretending to any authority not conferred 
by the Pope were excommunicated, all their acts and con- 
tracts made void, and all who obeyed them were subjected 
to the like punishment. 

CCCXVI. The Extravagant De Consuetudine (s) of 
John XXIL, at Avignon, in a.p, 1322, appears to crown 
the pillar of Papal pretensions. while it bears directly 
upon a most important point of International Law. It 
begins by the assertion that the Pope is placed by God 
over all kingdoms and nations ; if represents that the Pope 
cannot personally perambulate all countries, therefore he 
must have Meudenants or legutes to supply his place and ex- 
ercise his power over the people committed to him; that some 
nations have said that legates could not be sent to them 
against their will; that they have a customary right to re- 
ject them; that there is, however, no such right, but that 
the attempt to exercise it draws down immediate excom- 
munication upon the whole country. 

The words of the Bull should be carefully studied. 

* Super gentes et regna Romanus Pontifex a Domino 
“ constitutus,” &c. 

« Qui vero de cicero super pradictis dictos Legatos, aut 
etiam Nuntios, quos ad quascunque partes pro causis qui- 
buslibet sedes ipsa transmiserit, preesumpserint impedire, 
‘ ipso facto sententiam excommnunicationis incurrant. Regna, 
terre et loca quelibet subjecta eisdem, tamdiu sint eo ipso 
‘ Keclesiastico supposita interdicto, quamdiu in hujusmodi 
*contumacia duxerint persistendum., Non obstantibus qui- 
» buslibet indulgentiis, aut privilegiis, Imperatoribus ac Re- 
gibus, seu quibuscunque modis, tenoribus et formis a sede 
* ipsa concessis, qu contra premissa nullis volumus suffra- 


* wari.” 








(8) Eatravag. Comm l,i. tiie 1. 
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CCCXVII. The authority shown, from the foregoing 
extracts of the Canon Law, to have been claimed and ex- 
ercised by the Popes, has long ago been pronounced by the 
voice of International and Public Law to be altogether 
irreconcileable with the peace and independence of nations. 

Nevertheless it is important, and especially at the present 
time, to show what claims have been made, what authority 
has been exercised, by the Roman See. For this authority 
has never been distinctly repudiated by the successors of 
the Popes who actually exercised it; it still forms a part of 
the body of Canon Law, taught as the jurisprudence of’ the 
Roman Church, however rejected by national Churches of 
that communion. ‘Two hundred years and more after these 
edicts were promulgated, able advocates were found to defend, 
under the sanction and patronage of the Roman See, the 
literal meaning and the full extent of their provisions, 

In the year 1729 the Neapolitan Government interfered, 
by royal edict, to prevent a service being celebrated 
honour of Gregory VIE. (Hildebrand), in which his deposi- 
tion of the Emperor Henry IV. was commemorated and 
extolled asa lawful exercise of Papal power (¢). At this day, 
even in France, men of no mean ability are found to maintain 
that these decrees admit of a merely spiritual and a per- 
fectly defensible interpretation, Some writers are found to 
admit that they can only receive a temporal interpretation, 
but that they are, nevertheless, panied justiinble (w). 





(t) Vide post, 

(uw) “ When, then, we find a sovereign Pontit? judging, condemning, 
and deposing a secular Prince, releasing his subjects from their obligation 
to obey him, and authorizing them to choose them another Kiuy, we may 
regret the necessity for such extreme measures on the part of the Pontiff, 
but we see in them only the bold and decided exercise of the legitimate 
authority of the spiritual power over the temporal; and instead of blush- 
ing for the chief of our religion, or joining our voice to swell the clamour 
against him, we thank him with our whole heart for bis fidelity to Christ, 
and we give him the highest honour that we can give to a true servant 
of God and benefactor of mankind. It is not the sainted Tildebrand, 
nor the much-wronged Boniface, that we feel deserves our apology or our 
indignation, but Henry of Germany and Philip the Fair of France.”— 
Tp es Rd oe Ee le, ee _ 
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When the great Portuguese canonist, Barbosa, in the early 
part of the seventeenth century, endeavoured to show that the 
“ Tnam sanctam,” &e , had only a spiritual signification, he 
was obliged to confess that he was combating the contrary 
opinion of almost every expositor of the Canon Law (2). 

Nor, indeed, is the controversy of much consequence, for 
the same author admits that, though the Pope has no direct 
power in temporal matters, yet he has it  casualiter et indi- 
“ reete in ordine ad spivitualia, quoties scilicet ad spirituale 
“ forum fuerit necessaria ; ” and he consistently maintains (y) 
that the deposition of the German Emperors, the transference 
of their kingdoms to others, the abrogation of civil laws in 
any way adverse to spiritual good, the donation of infidel 
countries 10 Portugal and Spain, were perfectly legitimate 
acts of Papal supremacy (z). It is much in the same spirit 
that modern Ultramontane writers (a) write and act at the 





(wv) “Nee etiam nos deterrent pleraque jura, gue juste omnium Sere 
Doctorum mentem, summo Pontitici tribuere videntur seeudarem potesta~ 
tem, ut tn cap. i. distinctio 22, ot in Eutravay, Cram sanctan,” §e,—De 
OF. et Pot. Episcopi, p. 110, t. iii. e. 2. 

“Il mest pas vrai que les Papes aient jamais prstendu la foute-puis- 
sance temporelle." —De Maistre, Du Pape, c. vii. Walter, however, Bays, 
with praiseworthy love of truth, “ Geistlose Sehriftsteller, wie sie auch 
andere Héfe erzeugen, grindeten, gefalliz gegen die herrscheuden Um- 
stiinde, Forderungen und Syvteme anf das, was aus freier Uuldigung 
hervorgevengen, nur durch Weisheit nnd Missigung erhalten werden 
konnte, Die Piipste erlangten yom Kaiser einen walven Lehinseid, von 
der weltlichen Gewalt die unbedingle Caterwirfigheit unter die CGeistliche. 
Da wendeten sich die Viirsten und Volker yon ihnen ab,” 1a.w— 
Kirchenrecht, Abschn. 41, 

Sir George Bowyer also admits that the Deeretals, as well as the other 
works composing the Corpus Juris Canonicé, contain passages, decisions, 
and principles tending to establish the authority of the Popes over the 
temporal civil rights of Kings and States—“a doctrine contrary to the 
public law of Europe, and indeed not maintained by the Roman Chureh, 
though it has been asserted by individual docters,"—13¢h Reading, p. 164. 

(v) De Of: et Pot, Episcapi. ib, p.d11. 

G) ©. 2) passim. De primata Ecclesiae Romane super omnes, et de su~ 
prema summi Pontif. potestate in universum orbem, Vhe work is dedicated 
to Crban VIII. (1623), 


(a) Packmenn, 134. 
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present time. These Decretals, it must be remembered, were 
enacted by an authority which a large and a most. devoted 
portion of Romanists hold to be infallible. They are 
taught in books, ancient, medieval, and modern, dedicated 
to Popes, and published under Papal sanction. They are 
defended at this day by various learned writers and com- 
mentators as having a spiritual character only ; by others 
as being a proper exertion of authority at the time. The 
question arises, have they ever been repudiated by the 
authority which enacted them ?—are the teachers of Canon 
Law at Rome ordered to declare that they are obsolete, and 
that they were or are contrary to the rights of nations ?— 
are there any editions, published by authority, in which these 
passages are omitted, explained, or ecusured ?—have they 
ever, like the bad laws of civil States, been repealed? Till 
these questions can be answered in the affirmative, the 
Governors of States, who see the present state of revived 
Ultramontanism, must superintend with vigilance and jealousy 
the promulgation of the Canon Law in their dominions, 

It also has been said, both by the infidel philosopher and 
by the Ultramontane divine (4), that this authority, at the 
time of its promulgation and exercise, was eminently bene- 
ficial to the world; that the spectacle of princes and nations 
submitting their quarrels to the arbitration of the chief 
minister of the Gospel of Peace, was one which the bloody 
wars of later times have given Christendom goo:l reason to 
regret; that a perfect tribunal of International Law was 
established in the Vatican, and the only common judge, 
which independent nations could acknowledge, was presented 
in the person of the Pope. Nor can it be denied that this 
authority often protected the oppressed, humbled the op- 
pressor, stayed the shedding of blood, cherished peace, and 





(6) De Maistre, 249, citing Poltuire, 

“ Quando Gregorio handisa I’ anatema contro gl infami fautori della 
tratta dei Negri, chi non vede che la coscienzi smopelitica del summo 
sacerdozio gli animava il petto ¢ la lingua ? “-- Gtoberti, Della Riforms 
Cattol.  Franmenti, lxiii. p. 110; see too p- lle. 
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prevented war, at a period when the barbarous manners and 
savage passions of men would have yielded to no other in- 
fluence (c). ‘“ It is impossible,” says a late very learned 
and accomplished dignitary of the English Church, “ to con- 
“ ceive what had been the confusion, the lawlessless (¢), the 
“chaotic state of the Middle Ages without the medisval 
“ Papacy.” Nevertheless, experience and history demon- 
strate that this authority was one which no mortal hands 
were made to wield. Had the practice corresponded with 
the theory of this great tribunal, it is conceivable that the 
foundation of its manifestly beneficial authority might never 
have been scrutinised. But for such a tribunal, the most 
perfect disinterestedness, the most entire freedom from the 
suspicion of ambition, personal and pontifical, the most 
unspotted character, the most innocent unworldly life, the 
most ardent love of justice, the most fearless disregard of 
persons, were indispensably and perpetually requisite. It 
was not enongh that some of these qualities should be pos- 
sessed, or that some Pontiffs should possess them ; there must 
be a security that none but those who possessed them should 
ever be placed upon the judgment-seat of the world. But 
an Italian Sovereign, mixed up with the quarrels of his 
neighbours, seeking the aggrandisement of his own terri- 
tories, relying for his claim upon forged credentials, found- 
ing his authority upon false decretals, at one time the instru- 
ment of the ambition of Germany, at another of France, 
residing at Avignon, contending with a rival Pope at Rome 





(ce) “Ts exercérent une dictature salutaire, qui laissa yespirer les 
peuples, et prépara la renaissance de lordre social. Mais les exemples 
qui seraient tirés din état des chosesessenticlement Lransituire, ne sauraient 
Iégitimer des prétentions incunciliables avec le but et Ja nature des sociétés 
civiles, le véritable esprit de I'Eglise et sa mission divine.’—Discours, $e., 
par F. Portatis, Introd. vi. Paris, 1845, 

De Maistre, 203, 204, 265, 

(@) Mibnan’s History of Latin Christianity, vol. i. p. 430; “and (he 
adds) of the mediseval Papacy, the real father is Gregory the Great.” But 
this is perhaps rather too broadly stated: at least, it should be remem- 
bered that he strongly protested against the virtual absorption of all the 
Episcopates into one. His Papacy extended from 590 to 604 a.p. 
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who possessed apparently equal credentials, fighting like 
Julius IL, infamous beyond expression like Borgia, worldly 
and luxurious like Leo, and in much later times refusing 
to recognise, as in the case of Prussia and Spain, the 
Sovereigns chosen by the constitutional law of independent 
kingdoms, such a Sovereign was palpably unfit to be the 
unappellable dispenser of International Law. It became 
evident that the unquestionable virtues, the sanctity of 
morals, the great abilities of many Pontiffs, could not cure 
the inherent defects in the tribunal itself. 

Then came the time when the credentials of this super- 
human authority were demanded and investigated. A few 
isolated, if not distorted, texts of Scripture were not suf- 
ficient to counteryail the silence, much less the contrary 
practice of primitive antiquity; and the modern theory of 
development, so much used in our days, for different pur- 
poses, both by the Infidel and the Ultramontanist, was not 
yet developed. 

CCCXVIII. That there should be some axthoritati ve 
repudiation of the portions of the Canon Law which we have 
been considering, appears the more necessary, when it is 
remembered that, as late as the year 1773, some of the 
most extravagant claims of the Papacy were formally pro- 
mulgated in the Bull which is entitled Jn Cana Domini, 
and is also known as Pustoralis, and which at one time 
greatly disturbed the peace of Europe. 

CCCXIX. The Bull (e) called In Cena Domini was 
published at Rome every Holy Thursday. 









(e) Fleury, Hist. ecclés. t . 169, s. 22, 

Dz de Maitiane,i. pp. 876, 377. This author, writing in 1770, meutions 
the Bull as being annually published—“ qu’ou publie aujourd'hui.” 

Leber, Pieces retatives a ( Histoire de France, t. iii. p. 802. 

Van Espen, Tract. de Promuly. Si cles, par. 3, cap. 2, 2, 

Reiffenstugl, Jus. Canon. Uni 

Giannone, Ist. dé Napoli, 1, 33, ec. 3, 4, 5, 6. 

Thuani, Historiarwm sut Temporis (ed. Londiut, 1733), T. ii. 678, 674. 
Bull In Cena Domini, promulgated by Pius V.; forbidden by Philip; 
evaded by Venice. 
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It is a maxim of Ultramontane canonists, at variance with 
the general doctrine of the Civil and Canon Law, that what 
is published at Rome is published all over the world; conse- 
quently ignorantia juris neminem excusat, 

The Ultramontane canonists say that the Bull is so ancient 
that its origin cannot be discovered. It appears that there 
is a copy in the Vatican of the Bull of Gregory XI. (a.p. 
1370), and the date of this famous instrument cannot be 
traced further back. The Bull docs not relate to dogmas, 
but to discipline, and therefore even some Ultramontane 
canonists admit that it does not bind the conscience in 
countries where it has not been received. If so, it would 
bind only the consciences of the subjects of the Pope, for it 
appears to have been refused admittance by the Govern- 
ments of every independent State. 

In France (f) Ml. Pithow made its rejection the subject 
of a particular article (g) of the liberties of the Gallican 
Church. But in the province of Roussillon the Bull appears 
to have been formally published, till March 21, 1763, 
when by an arrét du conseil souverain, it was suppressed, 
and prohibited for the future. Indeed the Parliaments of 
France were so stout in their opposition to the introduction 
of this Bull, that on an occasion when their suspicions 
were aroused that certain persons intended to introduce it 
into the kingdom, they consficated the temporalities of 
certain bishops, and treated as State criminals those who 
obeyed them: for the French thought that though the Bull 
was injurious to all Sovereigns, it was especially detrimental 
to the prerogatives of the French crown and the liberties of 
the French Church. 

CCCXX. The preamble of this famous Bull (h) opens 








T. ii. 816. Promulgated by certain French Bishops; forbidden by 
Parliament of Paris, 

(f) Papers laid before Parliament (vide post), 1816-17, pp. 178, 179. 
Requisition of the Altorney-General Séguier. 

(g) Art. 17. z 

(h) The Bull In Cana Domini, translated, Se. Papal Diplomacy and 
the Bull In Cena Domini, &c. (Hatchard, London, 1848.) 
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with the obligation of the Roman Pontiff to preserve the 
Catholic faith in its integrity. The succeeding provisions 
are as follows :— 

1, It excommunicates and anathematises heretics of what- 
ever sect, and their abettors as well as those who read and 
print their books, and, lastly, schismatics. 

2, Also all persons and universities which appeal to a 
future council. 

3, Also pirates, corsairs, and maritime freebooters, 

4, Also those who seize the chattels of shipwrecked parties 
in whatever region. 

These two last provisions are curiously illustrative of the 
Pope’s claim to be supreme International Judge, which has 
been already commented upon (2). 

5. Also those who impose new tolls or augment old ones, 
without the licence of the Pope. 


6, Also those who forge Apostolic letters and petitions, as 
well as those who utter forged letters. 


7. Also those who supply the Saracens or Turks, or other 
enemies of the Christian name, with arms or aid. 

A provision which would have operated very incon- 
veniently for Roman Catholic, as well as Heretic States 
during the Crimean War (J), unless, indeed, the fact of the 
Turks being aided against the schismatic might be considered 
a casus omissus in the Bull. 


A Letter to Mr. Plumpire on the Bull In Coena Domini, by the Earl of 
Arundel and Surrey, (Dolman, London, 1848.) 

A Letter to the Earl of Arundel and Surrey on the Bull In Cena 
Domini. (Hatchard, London, 1848.) 

Report from the Select Committee (1817), p. 123, &e. 

In the pamphlet above referred to (“ The Bull In Cone Domini ") will 
be found cited, as authorities for the text of the Bull, the following 
works :— a 

Bullarium Romanum, op. Cherubini, viii. fol. Luxembourgh, 1727, 

Id. op. Cocquetines, xiv. Rome, 1739-44, 

Bullarium'S. D, N. Benedicti Papa, xiv. t. iy. Venetiis, 1778, 

Bullarii Rom, continuatio, viii. 1835-44, 

(@) Vide ante, vol, i, pref. pp. xix. xx, 

(7) aD, 1854, 
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8. Also those who obstruct. the conveyance of victuals and 
other supplies for the use of the Curia Romana. 

9, Also those who persecute persons coming to the Roman 
See, or sojourning at the Roman Court. 

10. Also those who in any way molest pilgrims coming 
to Rome for purposes of devotion. 

11, Also those who injure the Cardinals of the Holy 
Roman Church, or other ecclesiastical dignitaries. 

12. Also those who injure persons having recourse to the 
Roman court in matters of business, and also pleaders of 
causes. 

13, Also those who appeal to the Secular Power against 
the execution of the Letter Apostolic. 

14, Also those who remove causes touching spiritual mat- 
ters from the delegates of the Apostolic See, and other 
ecclesiastical judges, or who obstruct the proceedings of the 
said judges. 

15. Also secular judges, who bring before their tribunals - 
ecclesiastical persons, or who publish or execute ordinances 
and pragmatics prejudicial to the ecclesiastical liberty. 

16. Also those who obstruct prelates and ecclesiastical 
judges in the exercise of their jurisdiction; those who have 
recourse to the secular as a protection against the ecclesias- 
tical court, and those who aid and abet them. 

17. Also those who usurp and sequester the revenues of 
properties belonging to the Holy See and to the Church. 

18. Also those who cxact contributions from Ecclesiastical 
persons and goods, and their aiders and abettors. 

19. Also secular judges who interfere in criminal causes 
against ecclesiastical persons. 

20. Also those who occupy the city of Rome, and other 
cities, provinces, and places belonging to the Roman Church, 
and who usurp her jurisdiction. 

In this category are included, among other territories, the 
kingdom of Sicily, the islands of Sardinia and Corsica. 

21. Decrees that this Bull shall continue in force until 
another similar process be issued by the Pope for the time 
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being, and that no one shall obtain absolution, from the 
sentences of this Bull from any other than the Pope, unless 
he be én articulo mortis, and then only after surety given 
for obedience to the mandates of the Church, and for satis- 
faction to be made. 

Another article provides that the affixing of this Bull to 
the door of St. Peter’s and St. John of Lateran, shall have 
the effect of a personal service upon everybody. 

CCCXXI. There has been much dispute whether this 
Bull be now in force, or whether it requires an annual 
publication for that purpose. The English Roman Catholics 
maintain that it is obsolete (4), and requires a promulgation 

to revive it; though those provisions in it which were to be 
' found in other Bulls, of which, indeed, it is a compilation, 
are still binding. 

The language of canonists, and especially of Reiffenstuel 

(2), would seem to warrant a contrary conclusion. Practi- 
- cally speaking, it is, no doubt, dormant for the present. It 
will be presently seen what a general resistance from all 
independent States the last attempt to promulgate it excited, 
Hf no such direct attempt at the subordination of all civil 
authority to the decrees of the Roman curia had been since 
made, the same principle, more discreetly veiled perhaps, 
has animated modern Papal Encyclies and provoked the 
resistance of modern Governments. 

In 1829, the Minister of Ecclesiastical Affairs in France, 
at that time under the rule of Charles X., issued a 
civeular to the French bishops, in which he said: “ As for 
* the Eneyclical, which may have come to your knowledge, 
“the Pope not having demanded and the King not having 
“ accorded permission to publish it, it cannot be printed in 
‘‘ the instructions which you may deem it your duty to 
“address to the faithful of your diocese on the occasion of 
“* the jubilee, nor published in any other form ” (m). 





(k) Letter of Lord Arundel, p. 4. (2) Ibid, p, 6. 
(m) See this referred to in Ann, Rey. 1805, p. 190. F ureign History, 
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“The introduction into France of the Eney clic Quanta Cura 
and its Appendix, called the Syllabus, in 1865, produced a 
circular from the Minister of Justice to the French bishops 
(Jan. 1, 1865),in Which he said : “« As regards the first part 
“of the Letter and the Appendix, your Eminence will 
“understand that the reception and publication of these 
“documents, which contain propositions contrary to the 

“ principles om which is “founded the constitution of, the 

© Empire, could not be authorised” (n). 

. With respect to the Vatican Council in-1870, France and 
other States were careful to announce that the decrees of it 
could only be enforced when in accordance with the civil or 
municipal law. : 

The Syllabus and the Vatican Council are more fully 
referred to hereafter: 





— a intra Si 


(n) See also the decree in the Moniteur of January @ 1865. —Ann, Reg. 
1865, p.190: 
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CHAPTER V. 


. “ : ’ : 

THE INTERNATIONAL STATUS OF THE PAPACY BETWEEN 
THE PERIOD OF THE “PROMULGATION OF "THE CANON 
LAW AND THE CQUNCIL OF TRENT. 


CCCXXII. Tuvs, at the close of the thirteenth century, 
the Papal power had reached its utmost height. It had 
carried to the extremest practical verge the hogical conse- 
quences of the princfples laid down in the Bulls whfch have 
been mentioned (a). ; 7a 238 

The kingdoms of the earth were at the disposal and under 
the suprgmacy of the servant of the servants of God. © - ‘9 

About the beginning of the fourteenth century, the 
flagrant abuse of Pontifteal authority began to cause its 
rapidly acceleratiri¢ downfall (4). 7 ‘ 

Philip IV. of France burnt the Bull of Boniface VIIT. 
which invaded the Regalia of the French crown (ce), deficd 


(a) Discow's, Rapports,.et Travaue inédits sur le Concordat de 1801, 
ete, par J. E. M. Portalis, publiés et précédés Tune Introduction, par le 
Picomte Frédéric Portalis. Paris, 1845, . 7 

(6) Shakspeare has admirably painted the spirit of these times in the 
answer to Pandulph, which he puts into the mouth of the Dauphin 
Lewis :— 


“ Your Grace shall pardon me. I will not back: 

Tam too high-born to be propertied, 

To be a secondary at control, 

Or useful serving-man, and instrament 

To any sovercign State throughout the world,” &e. 

King John, act. ¥. se. 2. 

(c) av, 1302. 
1 Koch, 224, 
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his excommunication, and appealed to a General Council (d). 
The contumacy and cruclty of Clement VI. towards the 
Emperor, Louis of Bavaria roused the Princes and States 
of thé Empire, and produced the celebrated decree of. the 
Diet of Frankfort, a.p. 1338 (e) In this decree, which 
became a Fundamental Law of the Empire, it was declared 
that the Imperial dignity was derived from God alone, and 
that the Emperor, once chosen by a plurality of the suffrage 
of the electors, necded no confirmation or coronation of the 
Pope, and that to maintain the contrary should be considered 
a crime of high treason (f). 

CCCXXILL Another event greatly injured the Papal 
authority. Clement, V., who had beenArchbishop of Bor- 
deaux,, was crowned at Lyous, and took up his abode at 
Avignon (g) 4-D. 1305, and there his successors continued 
till A.p. 1378 (/). 

The Pope was accused, not without reason after abetting 
the persedution pf thé Templars, of being the tool of the 
French Kings. * : 

If the State during the preceding century had dwelt in the 
house of the Roman Chureh, the host and guest had certainly 
changed places (7). 

Towards the end of the fourteenth century, schism tore 
the Papacy in pieces. Christendom was divided between 
Popes contemporaneously chosen at Avignon and at Rome ; 
at one time a third Pope was chosen at Pisa (7), 80 tht three 





(d) 1 Koch, 225, (e) Raynaldus, s.p. 1346, n. vi 

(f) Leibnitz, Cod. Turis. Gent, Dipl., part i. p. 149, 

(g) See the instrument of sale by which Joanna, Queen of Sicily, trans- 
ferred Avignon to Clement VI, s.D. 1358. 1 Schmauss, C. J. A. 60. 

(h) Tn 1376 Greyory XI. returned to Rome. Then, as the Italians 
said, the seventy years of the Babylonish Captivity ceased.—3 Phillipps, 
331. 

(2) The history of the Papal residence at Avignon was not lost upon 
Napoleon. He was wwell aware of the advantages which the Pope's resi- 
dence in Krance gave to its monarch, and had at one time determined to 
rovive the French Popetom. Fide post. 


PRAGMATIC SANCTIONS—CONCORDATA. 403 


Pontiffs claimed at one and the same time the undivided 
spiritual allegiance of Christendom. The Avignon and 
Roman schism lasted from A.D. 1398 to A.D. 1417. 

The Ecclesiastical Council of Constance (A.D. 1414) de- 
posed the Popes of Avignon, and procured the resignation of 
the Popes of Rome, and, at its fifth session, declared the supe- 
riority of the authority of an Universal Council to the Pope; 
nevertheless, it was thought indecent to take further procecd- 
ings while no visible chief of the Ecclesiastical State existed. 
At Colonna, Martin V. was elected, and prepared his own 
scheme of reform; but this was not agreeable to the clergy 
of England, France, Gerthany, Italy, and Spain, who were 
assembled at Constance. The Council of Basle was therefore 
convened, at which dnnates and various Papal exactions were 
abolished, and the liberty of appeals to Rome greatly cirecum- 
scribed (4). Eugenius 1V., the successor of Martin, dissolved 
the Council twice, once under the allegation of opening a 
communication with the Greek Church (De ¢ Another schism 
happened ; another Pope (Felix V.) was chosén by the pre- 
lates who remained at Basle. He subsequently resigned, 
anf at last, about a.p. 1449, the Council discontinued its 
sittings, and the Popes since this period have been resident, 
except during the captivity in France of Pius VI. and VIL, 
at Rome (m). : 

CCCXXIV. The question now arises, how were the 
International relations of independent States with the Roman 
See affected by these great and significant events ? 

The time had fully arrived when neither—to use the ex- 





(k) Bossuet, Declaratio Cleri Gallicani, 1. v. ce. 4, 5, 
1 Koch, 280, 


@ A temporary act of union of the Roman and Greek Churehes — 


appears to have been signed at Florence, .p. 1439, but it was speedily 
dissolyed.—Zb, 231. 

(m) The Councils of Constance and Basie were celled Reformatory, 
and modern wiiters who are vehement upholders of the Papal pretensions 
admit that the views of the Popes, and especially the flagrant abuse of 
spiritual censures, called aloud for reformation, Phillipps, Kirchenrecht, 
iil, p. 825. 

pn? 
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pression of modern canonists—the hierocratic nor the terri- 
torial system could exclusively prevail, when the Church was 
to be considered ag standing by the side, as it were, of the 
State, subject to it in all temporal matters whatever, but not 
incorporated in the State, as in the days of Constantine, 
Justinian, and Charlemagne, or altogether absorbing the 
State, as in the days of the Gregories and Innocents. It is 
no longer necessary, for the explication of this difficult sub- 
ject, to record minutcly the changes of dynasties and the 
vicissitudes of national fortunes, 

The age of Pragmatics, of Pragmatic Sanctions, and of 
Concordats had begun ; the very meaning of the latter term, 
it must be observed, bears testimony to the historical facts 
stated above; we learn from it that the rclation subsisting 
between the spiritual chief at Rome and the Governments of 
other nations had become that of an alliance regulated by 
treaty between two Independent States. Nevertheless there 
js this distinction to be borne in mind, viz., that a third party, 
the National Chureh, and especially the Clergy, are parties 
interested (indeed principally interested), as well as the 
Government and the Roman See, in whose names a treaty 
is contracted (7). 

The Concorduta between the Roman See and Independent 
States proceed upon two presumptions :— 

First,—That .there are certain rights and privileges in- 
herent in Sovereigns withrespect to the Church established in 
their realms. . 

Secondly,—That there is in independent kingdoms, what- 
ever relations it may bear to Rome as the centre of unity, 
a national Church—the two principles which the Pragmatic 
Sanctigns had already on the part of the nation declared to 
be essential to the independence of the State: 

CCCXXYV. The International relations of Rome with 
other nations cannot be understood without an examination 





Gr) De Pradt, i, 280. 
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of these instruments (0); from them not only the expression 
of Pontifical and National will may be best collected, but 
usage, the great expounder of International Law, may be 
most clearly ascertained. 

As the era of the Reformation, and the Treaty of Vienna 
(1815), have greatly affected this branch of the Law, it will 
be convenient to divide the consideration of this subject into 
three epochs :— 

1. The period preceding the Reformation. 

2. The period intervening between it and the Treaty of 
Vienna. 

3. The period sibecnucit to this Treaty. 

CCCXXVI. 1. As to the period before the Reforma- 
tion. The history of the intercourse of the secular Govern- 
ment and of the national Church of France with the Pope 
is perhaps that which best illustrates the International 
relations between Independent States and Rome during 
this period. Into this discussion the most remarkable cir+ 
cumstances of these peculiar relations in the history of 
other nations, during the same period, may bqeasily inter- 
woven; though, as to the period which hag "elapsed since 
the Reformation, they will require a separate and more 
specific narration. 

CCCXXVII. A Pragmatic (p) is an imperial constitu- 





(0) Eichhorn follows Sauter in pronouncing his opinion that, inasmuch 
as all concordata are founded upon the pr. inciple of the weal of the Church, 
they are only binding so long as they attain that end, and cannot there- 
fore be ranked either among private or international contracts, —Eichhorn, 
Kirchenrecht, I., B. iii. Absch. i. c. 5, pp. 578, 579. 

Saute, Fundam. Jur, Ecel. Cathol. p. 1, ss. 624-626, 

(p) * Pragmatica s. Pragmaticum, rescriptum principis solemne, preeser- 
tim illud quod res publicas administrandas aut negotia collegii alicujus 
tractanda respiciebat."—Dirksen, Manuale Lat. Fontium Jur. Civ. Ro- 
manorum. 

“Parmi nous l’usage a donné ce nom aux grandes ordonnances qui 
concernent les grandes affaires de IF glise, ou de PEtat, ou, au moins, les 
affaires de quelques communautés.”’— Durande de Motes Diet, du Jur. 
can., voce PRAGMATIQUE SANCTION. 


BoE ig oRge Wht Pane eich meee ERT 
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tion, framed, after inquiry and deliberation, upon a matter 
of State importance, with the consent of the chiefs and the 
approbation of the Sovereign of the country (7). 

The Pragmatic which is of the earliest International im- 
portance, with reference to the present branch of our subject, 
is that of Saint Louis. It was promulgated in 1268, by that 
monarch of France whom the Church of Rome has especially 
delighted tohonour. Itis extremely simple, short, and per- 
tinent, and a most valuable historical monument upon this 
branch of International Law. 

CCCXXVIII. “ Ludovicus, Dei gratia Francorum 
* Rex, ad perpetuam rei memoriam. Pyo salubri et tran- 
‘ quillo statu Ecclesia regni nostri, necnon pro divini cultus 
augmento, et Christi fidelium animarum salute, utque 
gratiam et auxilium omnipotentis Dei (cujus solius ditioni 
ac protectioni regnum nostrum semper subjectum extitit, 
et nunc esse volumus,)consequi valeamus, que sequuntur 
hoe dicto consultissimo, in perpetuum valituro, statuimus 
et ordinamus, 

“J, Primo ut Ecclesiarum regni nostri prelati, patroni, 
et beneficiorum collatores ordinarii jus suum plenarium 
“ habeant, et unicuique sua juridictio servetur. 

“II. Item, Ecclesie cathedrales, et alice regni nostri 
“ liberas electiones, et earum effectum integraliter habeant. 

“ TH. Item simonie crimen pestiferum Ecclesiam labe- 
“ factans a regno nostro penitus eliminandum volumus et” 
“ jubemus, 

“ TV. Item promotiones, collationes, provisiones et dispo- 
“sitiones prelaturarum, dignitatum, et aliorum quorumque 
“ beneficiorum et officiorum ecclesiasticorum regni nostri, 
“ secundum dispositionem, ordinationem, et determinationem 
« Juris Communis, sacrorum Conciliorum Ecclesia Dei, 
“ atque institutorum antiquorum sanctorum patrum fieri 
“ volumus et ordinamus. 


‘ 


6“ 


‘ 


« 


rf 


‘ 





(g) The Roman Emperors published Pragmatic Rescripts in the time 
of St, Augustine, as did the first and second races of French monarvhs,— 
De Pradt, i. 198. 
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« V. Item exactiones et onera gravissinia pecuniarum per 
« curiam Romanam Ecclesie regni nostri imposita, quibus 
“ yegnum nostrum miserabiliter depauperatum extitit, sive 
« etiam imponendas, vel imponenda, levari aut colligi nulla- 
“ tenus volumus, nisi duntaxat pro rationabili, pia et urgen- 
“ tissima causa, vel inevitabili necessitate, ac de spontaneo 
“ et expresso consensu nostro et ipsius Ecclesie regni nostri. 

« VI. Item libertates, franchisias, immunitates, praroga- 
« tivas, juraet privilegia perinclyte recordationis Francorum 
“ reges praedecessores nostros, et successive per nos, Ecclesiis, 
“ monasteriis, atque locis piis, religiosis, necnon personis ec~ 
“ clesiastics regni nostri concessas et concessa laudamus, 
“ approbamus ct confirmamus per presentes. 

« Datum Parisiis, anno Domini 1258, mense Martio ” (r). 

Here, then, we have a French King and a French Church 
with rights and privileges which have been grievously injured 
and which are to be for the future protected against the in- 
yasion ofthe Curia Romana, These articles are the Magna 
Charta of the liberties of the Gallican Church. Bossuet 
said that in them were contained the celebrated four proposi- 
tions, which will presently be mentioned. % 

CCCXXIX. The next national declaration of importance, 
on behalf of the State and Church of France, was made 
after the close of the great schism of the Western Church, 
and after the Councils of Constance and Basle had endea- 
voured to apply remedies to the frightful disasters of the 
Ecclesiastical State. The two Estates were assembled at 
Bourges by Charles VIT., and unanimously accepted, with 
certain modifications, the decrees of the Conncil of Basle (s). 
The resolutions of the French Council were made by royal 
ordonnance part of the law of the nation, and duly registered 
in the Parliament, July 13, 1439. Pope Eugenius pro- 
tested against them in vain. Pius II. renewed the complaint 
after the death of Charles VIT. (1461), Louis XI. yielded 





(r) Lequeur, Manuale Compendium Juris Canonici, t. iv. pp. 432, 433. 
(8) Durande de Matllane, ubi supra, 
De Pradt, i. c. ix, 
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to his urgent solicitations, and issued Letters Patent for their 
abolition; but the Parliament refused to register them, and 
made one of those celebrated remonstrances which will 
always keep their place in the history of France. 

Paul IT. pressed Louis XI. for stronger measures. The 
University of Paris declared to the Legate that it would 
appeal to a future Council against any invasion of the Prag- 
matic. Louis, however (), was bent upon making peace 
with the Pope, and made a treaty, in 1472, with Sextus 
IV., which reduced the Pragmatic, as to beneficiary matters, 
to the same position as the German Concordata. But the 
Parliament refused to register the treaty. 

Louis XI. died in 1483; his successor, Charles VIIL., 
plunged into Italian wars and politics, and was little dis- 
posed to aid the Pope. This monarch assembled the three 
Estates at Tours. Innocent VIII. and Alexander VI. at- 
tacked Charles in vain, and after his death (1497) they found 
in Louis XII. a yet more obstinate adversary. Julius II. 
put France under an interdict, and excommunicated the 
King; but Louis XIL., fortified by the universal sympathy 
of his subjects and the alliance of the Emperor Maximilian, 
ordained that the Pragmatic of Bourges should be observed 

_ throughout France, and convened, in 1499, his clergy at 
*Tours. Before this assembly he laid the dispute between 
himself and the Pope, and sought their advice upon certain 
questions («) proposed tothem. The French clergy agreed 
that their King had full power to protect his subjects from 
all oppression, that it was lawful for him to deprive the Pope 
of fortified places used as means of annoyance to his neigh- 
bours, to’ withhold obedience, as far as was necessary to his 
safety, from the Pope, and during the interval of suspended 
obedience to conform to the ancient discipline of the Church. 
That what he did for himself, he might also do on behalf of 





(t) See De Pradt, i. p. 232, &c., for the motives of Louis: among them 
was the hope of obtaining Naples. 
(uw) They appear to have been eight in number. 
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his allies; that the Papal excommunications issued upon 
temporal matters, and without legal form, were altogether 
null, Thechiefof the clergy requested permission to lay these 
resolutions before the Pope, and to call upon him to put an end 
toa scandalous war, and convene a General Council. And 
they besought the King, if the Pope should fail to heed 
their request, to join with the Emperor and those cardinals 
and foreign ecclesiastical dignitaries who stood aloof from 
Rome, to adopt the precedents of Pisa, Basle, and Con- 
stance, and convene a General Council without the Pope. 
Finally, they determined to meet again at Lyons, and await 
the reply of the Roman See, and in the meanwhile they 
forbad all communication with Rome, especially in the shape 
of pecuniary contributions, Maxmilian promised the hearty 
concurrence of himself and his clergy at the forthcoming 


~ Council of Lyons (2), 


CCCXXX. In the midst of these significant preparations 
Louis XII. died. In the year 1514, France had a new 
Sovereign, and, the fruit of his exigencies, a new Ecclesias- 
tical Law. . 

Francis I. found himself in a very embarrassing position 
(y). Eager for Italian conquests,he had already vanquished- 
some of his opponents, when he received at Pavia the intelli--- 
gence that Leo X. (1516) had issued a peremptory citation 
against the Crown, the Church, the Parliament, and the uni- 
versities of France, to show cause why the Pragmatic should 
not be abolished. Its condemnation was certain before the 
trial. Rash, ill-judging, ill-advised, scared by the probable 
consequences of an excommunication and interdict, by Pope 
and Council, and by the league of enemies stirred up against 
him by the Pope, Francis repaired to Bologna, and there, 





(x) Maximilian, it should seem, like one of his predecessors, had some 
idea of making himself Pope, and the Papacy hereditary.—1 De Pradt, 
pp. 288, 239, note. 

{y) Observations sur le Concordat fait entre Léon X. et Francois Pre~ 
mier, par M. Michel du Peray, Paris, 1740. 
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with the manner and in the language of humiliation, signed 
a Concordat with Leo, abrogating the Pragmatic (1516), 
and undertook to procure its registration in Parliament (z). 
Long and sturdily did the Parliament refuse to register 
a treaty which they openly and courageously avowed to be 
contrary to the liberties of the kingdom and the Church (a). 

The Crown had entreated, the Chancellor addressed them 
in vain, when the Grand Chamberlain, De la Tremouille, 
spoke to them (b) in a style which overcame the obstacle; 
he assured them, zxter alia, that the hononr of the Crown 
was at stake, and added the most violent threats of com~- 
pulsory registration of the Concordat. The Parliament 
finally, having rejected the Papal Bulls against the Pragmatic, 
registered the Concordat, protesting against the violence 
used towards them, and appealing to a better-advised Pope 
and a future General Council. 

The University of Paris made a similar appeal, and the 
King was besought by the Doyen de l'Eglise de Paris, in 
the name of the Chapter, to assemble the French Church (c). 
The execution of the Concordat, the object of universal 
disgust, and condemned by the nation and the Church, 
became a matter of extreme difficulty. The Pope granted 





(2) “Tempori utique inserviendum esse duximus, ac rebus nostris 
periclitantibns pro re nate consulendum imminentiaque detrimenta minore 
ac leviore dispendio dirimenda . . . . . . obnixis precibus ab eo 
(Leoni X.) contendimus ut si Pragmaticre nomen omnino esset abrogan- 
dum, saltem vice illius bona sua conciliique venia certas nobis leges 
conditionesque meditari comminiscique liceret quibus Imperium nostrum 
supradictum in posterum uteretur quod ad ea quidem pertinet que 
sanctione Pragmatica eavebantur.”—D. de Maillane, t. i. p. 781. App. 

(a) “ Relation de ce qui passa sur la publication et l’enregistrement du 
Concordat au Parlement de Paris des années 1516 et 1517, contenant lea 
raisons du Parlement pour enrpécher cette publication et ces protestations 
a ce sujet."—1 De Pradt, p. 250, 

(8) 1 De Pradt, pp. 2 BA, 2 

(c) “Ad Papam melius consultum et futurum Concilium Generale 
legitime congregandum ct ad illum vel illos ad quem seu quos petendo 
Apostolos instantissime,” &e— Durand de Maillane, yore PRaGMATIQUE 
Sancriow, 
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its prorogation (d), first for six months, then for a year, 
then for another year. Francis was taken prisoner at 
Pavia in 1524: the consternation ensuing on this calamity 
was favourable to the Concordat. The King referred the 
cognizance of contested elections as to the consistorial, or 
more important benefices, to the Council of State. 

Henry II. confirmed this decree in 1552, and ‘thus a 
great obstacle was removed from the path of the Concordat. 

In 1560 Francis IT. sent an edict to Parliament, referring 
causes of religion to Ecclesiastical J udges, Parliament 
took an opportunity of addressing the King to restore the 
liberty of elections and the Pragmatic (e), essential, they 
said, to the welfare of his subjects. In the same year the 
successor of Francis, Charles [X., received remonstrances 
from the States at Orleans. 

CCCXXXI. The earliest Concordat of the German 
Empire with the See of Rome was the Concordatum 
Calixtinum, betwixt Henry V. and Pope Callixtus I1., a.p, 
1122 (f). 

Its historical and legal importance is but slight ; it con- 
tained the arrangement respecting investitures which has 
been already mentioned, 

The Concordata of the fifteenth century(g) were in great | 





(d) See what the French call the « disposition ampliative,’ which they 
distinguish from the Concordat itself, though it begins tit. xvii, ;— 

T. xx. is “ De prorogatione temporis ad recipiendum,” &e. 

1. “ Ad postulationem Regis” (six months). 
2. “Eo quod propter varias oceupationes non fuit Concordatum 
approbatum et receptum a regnicolis” (one year). 
3. “ Conceditur secundus annus a fine prima computandus ad hoe ut 
Concordata recipiantur et observentur a regnicolis,” 
—D. de Maillane, voce Concorpat. : 

(¢) “Ce réglement toujours cher aux Frangais,” says D. de Maillane, 
voce Concorpat, t. i. p, 621; but which Leo X. calls, in his condem- 
natory Bull (Dee. 19, 1516), « Regni Francie corruptelam Bituri- 
censem,” 

(f) Eichhorn, Kirchenrecht, 1., B. ii. Absch, ii. cap. 1, iv. Die Con- 
cordata. 

(g) Audisio, Juris nature et gentium—1. 3, t. xii. De Concordatis, 

“ Au moyen Age, l'Fglise catholique romaine se regardait comme la plus 
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measure founded upon the Basle decrees, which were for- 
mally accepted by a decree of the Empire at Mayence, in 
A.D. 1439 {h), and the firm attitude of the Electoral 
Princes extorted a ratification of this act from Eugenius 1V. 
But in 1448 the Emperor Frederic III. entered at Vienna 
into a separate Concordat with Nicholas V., whereby a 
large part of the claims sacrificed by his predecessor were 
regained by him for the Roman See. It would appear, 
however, from the reply of ®neas Sylvius (é) to the 





haute autorité internationale. Mais le droit international actuel repose, 
non sur Vautorité de la religion ou de l'Eglise, mais sur une autorité 
politique, celle de 'humanité et des Etats. On reconnait cependant une 
personnalité aux ézlises, et on considére Jes traités passés entre ces der- 
niéres et l'Etat, & peu prds comme des traités entre Etat et Etat. C'est 
en particulier le cas, lorsque l'église n'est pas nationale, c’est-a-dire re- 
streinte au territoire d'un tat déterminé, mais qu'elle a pour caractére 
distinctif son organisation spéciale. La nature des concordats conclus 
entre certains Etats et le Saint-Sidge, le démontre clairement. L/église 
nationale d'un Etat peut aussi avoir, en vertu de conventions, certains 
droits vis-A-vis de "Etat auquel elle se rattache; mais leurs rapports 
seront plutét du domaine du droit constitutionnel que de celui du droit 
international.” 

Bluntschli, p. 64, x. 26. 

See, also, Calvo, t. i. 1, xii. p. 708, 

(A) Sanctio Pragmatica Germanorum illustrata (confirmatory of, and 
suppletory to, Decrees of Basle and Mayence, accepted in Germany), Koch 
c. 9 (ed, Argentorati, 1789), consists of three parts :— 

1. Historia Sanctionis Pragmatica. 
2. Argumentum 8, P. This part includes— 

VIL De Cardinalibus Eccles. Rom, 

II. Power of General Councils. 

P. Gl, c. ii. 1. Sura Pontifici ablata, Reservationes genérales 
et speciales, Gratiz expectate.. 

3. Sylloge Documentorum quibus Sanctio Pragmatica Germanorum 
ilustratur, 

P, 201. Tabule Concordatorum inter Nicolaum V. Pont. et 
Fredericum UI. Imp. (Vindobonex initorum, a.p, 1448, 
February 17.) . 

Pref. 2. “ Palladium hoc Ecclesie Germaniz et sacram quam 
libertatis ancoram.” x 

The Bulls of Ratification, issued February 5 and 7, 1447, were 
called, in honour of the Princes, “ Die Fiirsten-Concordate,”— Eichhorn, 
B. i. Abschn. i. c. v. 

(4) Tle was then Cardinal ; he became Pius IT. a.p. 1458. 
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“murmur gravaminis Germanice Nationis” (j), in A.D. 
1457, that on account of the difficulties and troubles of the 
time in 1449, a compromise only between these Basle decrees 
and the Papal claims had been allowed by the Roman See, 
for he had rejected the notion that an absolute Sovereign 
like the Pope could make a treaty with his subjects. 

In 1487, however, the entire Empire successfully tesisted 
a tithe which the Pope sought to impose; and in A.D. 1500, 
the Empire granted the Pope only one-third of that indul- 
gence, and reserved the two other parts for the war against 
the Turks, Nevertheless, the detestable Alexander VI. 
and his successor Julius II., raised the Papal power toa 
height which enabled them to speak, at the beginning ofthe 
sixteenth century, the language held by Boniface VIII. at 
the beginning of the fourteenth. 

The accomplished and dexterous Leo X. found little 
difficulty in emasculating the Decrees of Basle and Con- 
stance, by a Council held at Rome (4.p, 1512-17), and at 
last it appeared that all the advantage that the Reform- 
ing Councils had bestowed upon Statesand National Churches 
had shrunk into a few limitations upon the arbitrary appli- 
cation of the Reserved Privileges of the Papal See (A). 

The consequence of this retrogression in Ecclesiastical 
Reform was that portentous event in the history of the 
world usually called the Reformation. 

The abuses and exactions (2) of the Court of Rome, and 





(D) “ Anee Sybit Epistola ad Martinum Maierum contra Murmur 
gravaminis Germanice Nationis, 4.p. 1457,” cited by Ranke, c. i., from 
Miiller's Reichstagstheatorum unter Friedrich III, p. 60, 

Mayer was Chancellor to the Archbishopric of Mayence. 

Sechrickh, xxxii. theil. pp. 172-215, contains a full account of the 
whole negotiation, and of the long correspondences between the Chan- 
cellor and Cardinal; the former defending the liberties of the German 
Church, the latter maintaining, in language at least, the loftiest preten- 
sions of the Pope. 

(A) Schrockh, xxxii, p. 519. 

@® Freely admitted by many modern Roman Catholic jurists* and 
canonists. 

Te ae, cee 
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the gross wickedness of some of her Pontiffs, had heaped up 
that smouldering mass of disgust and discontent throughout 
Christendom, which, about the year 1517, the preaching of 
Martin Luther and Ulric Zwingle against the Indulgences 
of Leo X. kindled into a flame. 

The way of General Councils had been tried, and had 
failed, and the national Churches appeared to have struggled 
in vain for their liberty (m). 





Zahl you Piipsten, sowohl durch ihre Sittenlosigkeit als auch durch den 
vielfachen Missbrauch ihrer Gewalt, namentlich in Betretf der geistlichen 
Strafen, selbst einen grossen Theil der Schuld an Jenem traurigen Zustande 
der gesammten Christenheit auf sich geladen hatte.” 

See too p, 335: “ Die villige Sorglosigkeit der Piipste.” 

(m) See Verhdltniss des Staats sur Kir rche—Zachari tdi, Deutsches Staats- 
und Bundesrecht, Bd. iii. s. 218—as to the general constitutional law of 
Germany on the subject. 
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CHAPTER VI. 


THE PERIOD OF THE COUNCIL OF TRENT, 1563—1TS 
EFFECT UPON INTERNATIONAL RELATIONS—PEACE 
OF WESTPIALIA—ENCYCLIC ‘QUANTA CURA,’ AND 
SYLLABUS, 1864—-VATICAN COUNCIL—RULE AS TO 
PAPAL INFALLIBILITY, 1870. 


CCCXXXI. Tue Council of Trent (#), which has so 
materially affected the status of the Roman Catholic clergy, 
and in some degree the laity (+), has too much of an inter- 
national character to be passed by without some notice. 
The rapid increase of Luther’s disciples, the many and ad~ 
mitted abuses of Rome, and the urgency of the Emperor 
Charles V., compelled Paul III. to convene this assembly. 

It began in 1545 and ended in 1563, During these 
eighteen years it had many intervals and interruptions, and 
three distinct epochs. 

The first under Paul IIT., 1545-1547. 

The seeond under Julius III., 1551-1552. 

The third under Pius 1V., 1560-1563. 

The important questions mooted during its sessions gave 








(a) Eichhorn, Kirchenrecht, 1., B. i. Abschn, iii. ¢. 1 Durande de 
Maillane, “ Trente,” “ Libertés ae UEglise gallicane ;” Lequeus, Manuale 
Compendium Juris Canon, iv, 171-348 (Paris, 1850) ; Lendon’s Manual 
of Councils, ‘‘ Trente,” are works of easy access. 

The great works of Thuanus (De Thou), and those of Sarpi and 
Pallavicini, the vival historians of the Council, are well known. There is 
a careful criticism upon their respective merits in the Appendix tg the 
last volume of Ranke's History of the Popes. 

See, too, Giesler, Lehrbuch der Kirchengeschichte, Abschn. iv. c. i. 8, - 
105. “ Wirkungen der Schisma anf dic allgemeine kirchliche Meymung.” 

(8) Ey. us to the Law ot Marriage, see Dalrymple v. Dalrymple, ° 
Judgment of Lord Stowell, 2 Hagyard Consistory Reports, 64. Swift ve 
Kelly, 3 Knapp's Privy Council Reports, 283, 
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rise to frequent debates of the most vehement character ; 
they were decided, not as those at the Council df: Constance 
had been, by the majority of the suffrages of nations, but by 
the majority of individual votes, as at the Council of Lateran 
—a proceeding which impressed an Italian rather than an In- 
ternational character on the conclusions of the Council, as 
the whole number of votes was 281, out of which 189 were 
Italians. 

The English Church was not represented at this Council 
(c). 

The representatives of the Spanish and the Ftench 
Churches maintained, with great fervour,-the Divine Right 
of Episcopacy, as emanating immediately from Our Blessed 
Lord and not immediately from the Pope (d), meaning that 

. the fact that a Bishop was made and confirmed by the Pope 
was no more an argument against his deriving his authority 
from Our Lord, than the fact that the Cardinals elected the 
Pope was an argument that his power was derived only from 
them. These Churches, moreover, maintained the superior 
authority of the Church generally to the authority of the 
Pope, and appealed to the Councils of Basle and Constance, 
which the Italians rejected. 

The French ambassador loudly demanded that the deci- 
sions of the Pope should be submitted to the Council, that 
the reforms of the Church in its [lead and members, as had 
been promised at Basle and Constance, should be effected ; 
and of these reforms the abolition of annates, and arrange- 
ments made for avoiding the necessity of sending for dis- 
pensations to Rome, were among the most necessary. 

The King of France expressed his extreme dissatisfaction 
at the scanty measures of reform proposed, and many of 
the French bishops, and one of the ambassadors, withdrew 
from the Council: the latter having previously protested 





(c} There appears, by the lists, to have been one English Bishop. 
(d) It was finally resolved to omit all notice of the institution of 
Bishops and of the authority of the Pope. 
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against certain propositions as contrary to the rights of the 
Crown and the liberties of the Gallican Church (e). 

The Tridentine Council closed December 4, 1563 3 it 
was confirmed by a Bull of Pius 1V., June 26, 1564. A 
perpetual Congregation of Cardinals (f) was instituted to 
advise the Pope as to the interpretation of its decrees, all 
commentaries on which were forbidden. Canonists (g) hold 
that the Pope may dispense tacitly, and without express 
declaration, with decrees of this Council, though he cannot, 
without express declaration, derogate from those of other 
counefls, They found this opinion upon the words (Decr. 
21, Sess, 25), “ut in his salva semper authoritas sedis 
“ Apostolicae sit et esse intelligitur.” 

CCCXXXIII. The decrees of the Council were ar- 
ranged under two principal divisions or heads :—(1) The 
decrees concerning the Discipline (de Reformatione), and 
(2) those concerning the Faith, set forth in canons (canunes), 
which closed with an anathema upon all who held a different 
opinion. These decrees depended of course, for their civil 
and legal validity beyond the Roman See, upon their recep- 
tion by the authorities of other countries. 

The French Kings at first solemnly protested against it, 
as a private assembly of certain prelates, who had insulted 
the ambassadors and attacked the liberties of the throne and 
chureh of France. 

The clergy of France were generally well affected to it, and 
often, but in vain, besought its legal promulgation (h). This 
promulgation was made by the Pope one of the conditions of 
Henry IV.’s reconciliation with Rome; but in vain did this 
popular monarch entreat the Parliameut to consent to its 
publication, even witha general clause of reservation for the 





(e) See, as to the Pope's power of excommunicating Kings, s, 22, ¢, 4. 
De Ref. : 
. (f) “ Trehte,” D, de Maillane, iii. 667. ° (gy) Ibid. 

(4) De Concordantia Sacerdotii et Imperii sui de Libertatibus Ecclesia 
Gallicane, Petrus de Marca, Archiepiscopus Parisiensis (died 1662), 1, vit. 
¢. 28, 3. 


ess.) — sae aad ae? da 
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liberties of the Gallican Church. He was obliged to 
accept the answer of the illustrious De Thou (7), that the 
Parliament knew no precedent since the foundation of the 
monarchy for receiving a Council, without examining and 
reconsidering every article that it contained. 

The Ordonnance of Blois (1579), however, incorporated 
into its text large portions of the Council of Trent, care- 
fully avoiding to mention the source from whence they 
came. 

Generally speaking, it may be said, that by edicts, ordon- 
nances, and usage, the principal decrees of the Council, as to 
matters of faith and discipline (j), have practically, though 
not formally, been introduced into France. 

With respect to other European countries, the Tridentine 
Council was generally received by them. 

It was rejected by the Catholic and Episcopalian Churches 
of Greece, Russia, Egypt, England, Ireland, and Scotland, 
and, of course, by the Protestant and Non-Episcopalian 
Churches of Germany and the North, and by the civil 
Governments of all these countries. 

CCCXXXIV. The religious wars which broke out at 
the beginning of the sixteenth century, and were extin- 
guished by the Treaty of Westphalia, must be mentioned 
in connexion with this subject of the Papal relations with 
independent kingdoms. Disgust at the practical abrogation 
of the Reforming Councils of Basle and Constance 
determined large bodies of religious persons to break off all 
connexion with the Roman See. Not merely the relation 
flowing from the acknowledgment of the Pope as the visible 
Head of the Church upon earth, but the lesser and more 
reasonable relation flowing from the acknowledgment due 
by comity, and a regard to ecclesiastical order, to the 
Patriarch of Western Christendom, were, in the hour of 
indignation and despair, forcibly snapped asunder by the 


(i) Thuanus, |. vii, Memoirs preceding his History. 
(j) Lequeur, iv, 894, 
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Protestants of Switzerland, France, and Germany. The 
Germans protested in 1529 against the decrees of the Diet 
of Spires which forbad any change in religious matters 
until a General Council could be holden. They subse- 
quently refused to submit to the decrees of a Council held 
in Italy, which they thought, not without reason, would be, 
in fact, the voice of the Italian, rather than the Universal 
Church. They presented their confession of faith at the 
Diet of Augsburg, 1530. 

The profound treachery and great ability of the Elector 
Maurice united the Protestant Princes of the Empire (2) 
against Charles V. In 1552 the Treaty of Passau was 
made, and in 1555 the Diet of Augsburg was held, by which 
the liberty of exercising a religion unconnected with the 
Pope became part of the law regulating the mutual relations 
of independent States ; though thirty years of a desolating 
warfare, which cannot, even now, be read without a shudder, 
were to be endured by Germany and Holland, before this 
principle was firmly incorporated into the Public Law of 
Europe by the memorable Treaty of Westphalia, signed at 
Miinster and at Osnabriick in 1648 (2). 

During this corrupt period, the minds of men upon all 
questions of civil and religious liberty were much affected 
by the circumstances and character of their time. Private 
ambition and avarice often wore successfully the mask of 
religious zeal. True ideas of liberty and religion were 
mixed with specious falsehoods, which sprung from pride of 
intellect. and licentious passion. The consequences, as the 
subsequent pages of history are unfolded, may be traced in 
bloody characters in the crimes which stained the religious 

"revolutions of many countries, and in the controversies 
which still agitate the world. 





(A) He concluded, at the same time, a secret treaty with Henry IT, of 
France. ; 

(2) De Pactis et Privilegiis circa Religionem, Moser, (Franckfort, 
1738, ss. 19, 20, 29.) 

Savigny, R. R, ii, 
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CCCXXXYV. A new era of International Law opens 
from the date of this treaty, and especially with respect to 
the immediate subject of these chapters. 

The treaty was signed—not an insignificant fact—with- 
out the intervention or ratification of the Pope, who pro- 
tested in vain against those articles of it which confirmed 
the secularisation of ecclesiastical property, as his successor 
was destined to do upon the same ground, and with the 
same effect, against the last Treaty of Vienna, 

The relations of the nations of the whole earth—for Chris- 
tianity had passed the limits of Europe, and planted itself 
in a new world—were now both greatly and permanently 
changed towards Rome. Her claims in theory were the 
same. The Pope was still the Vicar of Christ upon earth, 
the sole fountain of the Episcopate, the infallible Judge of 
all matters appertaining to religion; and if the logical con- 
sequences of supreme temporal as well as spiritual power 
were not put forward, they were not abandoned, and, indeed, 
had been remarkably exercised, at no very distant period, 
in dividing the newly discovered regions of the world 
between the two independent States of Spain and Portugal, 
and were, as will be seen, as late as the year 1773, asserted 
in all their plenitude. 

But the actual state of the world as confronted with these 
claims was this:—An Episcopal Church in Great Britain, 
deriving its Catholic doctrine and order from the early 
Fathers and Councils of the Undivided Church. 

A Church in France, which claimed as resolutely as that 
in Great Britain the Divine Right of the independent Epi- 
scopate, and denied the power of the Pope to dispense with 
the customs of the national, or the canons of the visible 
General Church, though it acknowledged the Headship and 
the Patriarchate of the Successor of St. Peter. 

Protestant Churches in Germany repudiating Papacy, 
and, as connected with it, Episcopacy. h 

The Churches under the Patriarchate of Constantinople, 
whoa charged Rome with being the original and continuing 
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cause of the Schism of Christendom; and under this Patri- 
archate should be included, at this time, the Churches of 
Russia, Greece, Syria, and Egypt. 

But in all these countries there were Roman Catholic as 
well as Catholic aud Protestant subjects. How was the 
relation between the Roman Catholics and the Pope to be 
carried on when the religion of the State was Protestant, or 
Catholic but unconnected with Rome ?—how were Protes- 
tant subjects to be treated in Roman Catholic, and Roman 
Catholic subjects in Protestant countries? This is perhaps 
the most difficult of State problems, and has never yet been 
satisfactorily solved. 

The Reformation, and the spirit, which arose with it, of 
searching inquiry into the legitimacy and foundation of all 
claims, naturally affected the relations of Governments as 
well as of Churches with the See of Rome. 

Before we consider these relations in the case of individual 
States, let us glance at their general features in all States 
during the period betweenthe Treaty of Westphalia and the 
last Treaty of Vienna. 

The Council of Trent was not able to extinguish the 
general desire—of which the decrees of the Councils of Basle 
and Constance had been the expression—for a National 
Church, one, if not wholly independent of Rome, yet con- 
nected with it only by a recognition of its Patriarchate and 
Primacy. Cismontane canonists, the Anglicans, and the 
Protestants, were continually employed in maintaining that 
the more the other claims of Rome were considered, the 
more it became apparent that their origin was to be traced to 
the false Decretals of Isidore, then and now admitted to be 
forgeries, and which had been fabricated for the purpose of 
maiming and weakening the true Apostolical rights of each 
individual bishop (m). 


(m) ‘Tralsee decretales seculo nono illate, videntur in hune scopum 
fuisse fabricate ut judicia Episcoporum redderent magis difficilia.’— 
Lequeuz', i. 380, 
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Many and sore appear to have been the strivings of the 
Church, in different countries, to return to this primitive 
state of order and discipline. 

The attempt was acceptable to States and governors, be- 
cause it tended to secure the national independence, and to 
prevent the allegiance of citizens from being distracted 
between the claims of a native and a foreign superior. 

It was the constant endeavour, therefore, of all Princes 
and Parliaments, whether Roman Catholic, Catholic, or 
Protestant, to cut off the channels .of communication and 
interference with their subjects which the Pope kept open. 

The reception and authority of Legates and Nuncios, 
the appeal from Neclesiastical Courts to Rome, the An- 
nates, the establishment, and protection, and disposition of 
Religious Orders and Houses, were subjects upon which the 
governors of States were continually striving to repel the 
Payal claims; but there were two questions which, so far 
as International relations with the Papacy are concerned, 
almost exclusively occupy the foreground of the historical 
picture during this epoch, and upon which the struggle was 
most severe and most important. 

1. The terms under which the Institution or Confirmation 
of Bishops should be obtained from the Pope. 

2. The condition of previous knowledge and sanction on 
the part of the civil Government, with respect to all Bulls, 
Rescripts, or Apostolic Letters, promulgated by Rome 
within the dominions of the foreign State. 

With respect to the first of these questions, it will be 
seen that, during the epoch which we are discussing, France, 
Austria, Portugal, and Naples were, once at least, upon the 
verge of returning to the primitive practice of instituting 
and confirming bishops, and of severing, as England had 
done, their Episcopal National Church from all dependence 
upon the Pope. 

CCCXXXVI. There is one other question (x) connected 





(n) Gerardi Noodt, Dissertatio Quarta, de Religione ab imperio Jure 
Gentium Libera, vol. i. p. G41 (ed. Lugd. 1735):—“ Interest, inquis, 
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with this subject, of a mixed public and International cha- 
racter, the treatment of which has greatly perplexed the 
Governments of States, and with respect to which their in- 
tellectual errors and moral crimes have been of a most 
grievous kind—namely, the treatment of subjects professing 
a different religious belief from that established by the 
State; such errors and crimes as are illustrated in the 
treatment of the Huguenots in France, and, in a less degree, 
of the Roman Catholics in Iveland. No idea appears to 
have been of slower growth than that of real religious 
toleration. The absence of it led, as we have seen, to the 
intervention of foreign Governments on behalf of co- 
religionists in other States; but it led also to a still more 
strange result in France, for there the Roman Catholic 
Government (0), which would not tolerate religious dissent, 
concluded a regular treaty with its own Protestant subjects 
and delivered up towns and cities, like Rochelle, as a security 


civitatum qua forma, quo ritu, quibus ce#remoniis colatur Deus, nempe 
no fiant conventus, quorum in in rempublicam conjurationes, et 
adversus leges stupra, adulteria, incestus, cedes, parricidia, falsa testi- 
monia, fraudesve cogitentur, Non est enim religio qua pernicies humano 
generi inducatur—scelus est cui pretexitur color religionis—id cum tur- 
bat disciplinam, et stringat finem civilis conjunctionis, non obstat Dei 
veneratio, cur non perinde ad severitatem legum pertincat, ac si adhibita 
non esset imago religionis? Sic hominum sacrificia in Africa sustulit 
‘Tiberi principatus, sic Bacchanalia Rome atque in Italia coercuit Senatus, 
ceterum, inmoxia sit Religio nec ad turpe atque improbum deflectat 
facinus, sed virtutem juvat et bonos mores, sed agat ut salva sit Reipub- 
lice reverentia, quod improbetur? nisi si quis non flagitia secte affinia, 
sed sectam quamquam scelere vacuam puniendam existimat? Sed hoc 
injusti ac feri et crudelis hominis esse, quis non videt ? ” 

P. 642, “ Nam si (secta) perdenda sit Reipublices, non quia nova est 
prohiberi debet sed quia novia.” 

P. 644. Noodé remarks that Valentinian the elder is praised by Ammi- 
anus (i. lib. 80, ¢. 9) for his toleration; and Noodt also cites Valentinian's 
Constitution, in the Codex Theodosianus, which ends— Testes sunt leges 
a me in exdrdio imperii mei date quibus unicuique quod animo imbibis~ 
set, colendi libera facultas tribute est. Nec Haruspicinam reprehendimus , 
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that the provisions of the treaty should be observed,—a, 
miost unnatural, fatal, and impossible policy. 

The Edict of Nantes (a.p, 1598) and its revocation (A.D. 
1685) are among the most painful and disgraceful, but also 
the most remarkable and instructive pages of history. : 

CCCXXXVII. The policy pursued by the Papacy 
upon this question of religious toleration deserves notice. 
The Pope, having in vain remonstrated by his Nuncio, 
against the Treaties of Miinster and of Osnabriick (p), put 
forth a protest (7) in the shape of a Bullin which he re- 
presented these treaties as “ infinitely prejudicial to the 
“ Catholic religion, to the Divine worship, to the Apostolical 
« See of Rome, to inferior Churches, to the orders of the 
“ clergy as well as to their ecclesiastical jurisdiction, autho- 
“ vities, immunities, franchises, liberties, exemptions, privi- 
“ leges, and rights; inasmuch as, by divers articles of one 
‘of these Treaties of Peace, the lands formerly possessed 
“by the clergy in those countries are, amongst others, 
“abandoned for ever to the heretics and their successors: 
“ the free exercise of their heresy is in several places allowed 
“to these heretics, styled of the Confession of Augsburg ; 
“ land is promised to be assigned to them to build temples, 
“and theyare admitted ulong with the Catholics to public 
“ functions and offices. . . . Therefore, we, of our 
“ own accord, from our certain knowledge, after mature de-~ 
* liberation, and by virtue of the plenitude of the ecclesias- 
“ tical power, pronounce and declare by these presents that 
* the aforesaid articles . . . . . have been by right, 
“are and shall be for ever, null, void, of no value, 
“ iniquitous, unjust, condemned, reprobated, frivolous, with- 
“out any force or effect, and that no one is bound to observe 
“them, although they should have been confirmed or 
“strengthened by an oath, . . . Nevertheless, by way 





(p) Vide ante, vol. i. pp. 50, 895. 
(q) Parliamentary Papers for 1816, pp. 108, 104. 


I’ Histoire du Traité de Westphalie, par le Pore Bougeant, t. vii, pp. 
412, 414, 423. 
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“of greater precaution, and as far as may be necessary; 
“we, of our own said accord, knowledge, deliberation, 
“ plenitude of power, condemn, reprobate, annul, suppress, 
* and deprive of all force and value the aforesaid articles,” &c. 

CCCOXXXVII a. The questions arising out of the 
Papal Encyclic Quanta Cura, and its appendix, called the 
Syllabus (r) (issued 8th December, 1864), which have so much 
disturbed and irritated the Governments of civil States, and 
the decree (s) of the Vatican Council (¢), in the Bull 
or Costituzione Pastor 4fternus, with respect to the infalli- 





(rv) “ C'est le 8 décembre qu’apparut le travail du pére Perrone sous la 
forme d'une encyelique connue désormais dans le monde sous le nom 
dencyclique Quanta cura, et suivi d'un syllabus ou série de propositions 
condamnées comme impies ou hérétiques. Pie IX traitait de délire la 
liberté de conscience ct des cultes, déclarait qu’on n'est catholique qu’é la 
condition de n’admettre ni la s¢paration de l’église et de l'état, ni Vin- 
dépendance du pouvoir civil, ni la liberté do l'enseignement, de la presse, 
de association; il proclamait enfin que ‘l’église a le droit de lier les 
consciences des fidéles dans ce qui se rapporte a l'usage des choses tem- 
porelles, et de réprimer par des peines temporelles les violateurs de ses 
lois.’ Quant au syllabus, i] condamnait quatre-vingts propositions qui 
contiennent, on peut le dire, les plus chéres et les plus précieuses croy- 
ances des temps modernes. 

“ Les articles 16, 17,18 condamnent les eultes non-catholiques, l'article 
24 revendiqne pour Téglise un pouvoir coercitif; l'article 42 réclame 
pour le pouvoir religieux, en cas de contlit avec Je pouvoir civil, les droits 
que les gouvernementa modernes ne reconnaissent qu’a ce dernier; l'article 
48 revendique pour l’église le droit de s‘immiscer dans Ja législation civile, 
par exemple, pour en effacer tout ce qui peut éire favorable aux protes- 
tants et aux juifs; Yarticle 72 condamne le mariage civil; les articles 15, 
77, 78, 79, 80, tout ce qui ressemble & la liberté religieuse ou politique.” 
—Ann., des Deux Mondes (1864-5), pp. 206, 207. 

(s) July 18, 1870, this Bull contains a “decreto,” De Romani Ponti- 
heis infallibili magisterio. 

(é) The following publications should be studied by all who are in- 
terested in the subject of the incorporation of the Pontifical States into 
the Kingdom of Italy :— 

1, Offizielle Aktenstiicke zu dem von Seiner Heiliykeit dem Papste 
Pius IX. nach Rom berufenen Ockwmenischen Concil. Im Anhange, Die 
Coblenzer Laien-Adresse. Berlin, 1869. 

This work includes the Encyctic and Syllabus of December 8, 1864, 

2. Documenta ad ilustrandum Concilium Vaticanwm anni 1870, Gesam - 
melt, u.s.w. yon Dr, Friedrich, Nordlingen, 1871. 
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bility of the Pope, cannot properly be discussed at any 
length in this work. These questions are directly of a 
religious character, though they indirectly touch the Inter- 
national relations of States, inasmuch as they partake of the 
character of instruments issued by an authority which pro- 
fesses to control the acts of foreign subjects and to affect 
their relations to the Governments of the States of which 
they are members. 

This indirect invasion of the civil rights of foreign 
Governments is of less importance, as a matter of Inter- 
national law, since the Pope has ceased to be a de facto 
Sovereign of an independent State; though, according to 
the Italian statute of Guarantees, he retains a sovereignty, for 
certain purposes, without territory, or the power of enforcing 
his own decrees by his own officers, so far as civil results 
are concerned, 


RELATIONS OF ROME WITH FRANCE. 


CHAPTER VII. 


THE INTERNATIONAL RELATIONS OF THE PAPACY WITH 
FOREIGN STATES IN WHICH THE ROMAN CATHOLIC 
CHURCH IS ESTABLISHED, DURING TITE PERIOD BE- 
TWEEN THE REFORMATION AND THE PRESENT TIME,— 
THE HISTORY OF CONCORDATA. 


CCCXXXVIIL Tne great evil of the Concordat of 
Francis I. («) was the manifest inequality of the contract in 
one important particular between the contracting parties. It 
assigned a term within which the Crown must nominate, but 
no term within which the Pope must institute, the Bishop. 
In this inequality the ground was prepared for collision 
between the State and the Pope. The advantage was neces- 
sarily and greatly upon the side of the spiritual potentate. 
Upon the Episcopate the clergy depended for their order, 
the laity for the enjoyment of religious ministrations, and, 
indirectly, the whole realm for its tranquillity. If the Pope 
refused institution the Crown had no means of redress, 
though its State was thrown into the utmost confusion, and 
its subjects were deprived of their greatest blessing. The 
means to which onc temporal State resorts against another 
temporal State, of compelling the execution of the contract, 
were, or ought to be, wanting in this instance. 

France and Naples might, and did indeed, sometimes 
sanction the invasion of the Papal territories, as of Avignon 
and Beneventum, and so far treat the Pope in this respect 
as a temporal Prince, as to have recourse to the means, 
which International Law would sanction, of compelling a 
temporal Prince to fulfil his contract. 





(a) De Beads wn 204 205. 
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To dwell on the mischief done to the Church alone by 
this consequence of the Concordat (4) of Francis I., doesnot 
belong to this work; but such mischief to the State and 
Church could never have arisen under that primitive rule 
of the Church by which the Bishop was elected by the 
laity or clergy, or both, and instituted by his comprovincials 
and metropolitan. “ Il est sans doute conforme a l’antique 
“ discipline de l’Eglise gallicane d’attribuer aux Métropoli- 
“tains et aux plus anciens Evéques des métropoles linsti- 
“ tution des Evéques” (c), is the language of the “ Ex- 
“ position des Principes sur la Constitution du Clergé par 
“Jes Evéques députés al Assemblée nationale,” in 1791 (d), 
of which Pius VI. approved, and which a modern French 
Council has pronounced, not unjustly, to be one of the fairest 
monuments of the Gallican Church. 

CCCXXXIX. Between the reign of Francis I. and 
Louis XILL. (¢), on account of the Pope’s refusal of a Bull 
of institution to a Bishop nominated by Henry IV. to the 
Sce of Auxerre, that see was vacant for twelve years. 
Louis XIII. underwent a similar refusal in the person of 
the celebrated De Marea, whom he had nominated to the 
Bishopric of Conserans ; and the vacancy lasted six years, 
from 1642 to 1648. 

Three Popes (_f) successively refused the confirmation of 
the Bishops of Louis XIV., and the number of vacant sees 
amounted at one time to thirty-five. In later times the 
Pope sometimes accomplished the end of refusal in a less 
direct manner, by leaving out the name of the Prince 
in the Bull, which, according to the Concordat, ought to 
be there, and thereby making it appear that the nomina- 
tion was made proprio motu of the Pope, and not of the 
Sovereign. Such Bulls were of course rejected by the 
Prince. 





(b) De Pradt, i.e. 14, 

(c) See this exposition at length in Lequeux, i. 499. 
(@) bid. 387. (e) De Pradt, i. c. 6. 
(f) Innocent XI, Alexander VIIL, Innocent XIE. 
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CCCXL. To these disagreements, in spite of a Concordat 
between the State and the Pope, Christendom is indebted 
for the ever-memorable declaration of the liberties of the 
Gallican Church. 

As early as 1504 (g), the University of Paris protested 
against certain powers claimed by the Legate d’Amboise, 
with respect to the collation of benefices and the rights of 
graduates, and asserted with respect to denying the absolute 
powers of the Pope, that “ in hac consistit Libertas Ecclesia 
Gallicane.” In 1594, Pierre Pithou (2) published, under 
the title of “ Libertés de l’Eglise gallicane,” a sort of code 
of eighty-four articles, deduced from two maxims, namely, 
the independence of Princes and the limitation of Papal 
authority by canons and councils. This code has been 
called by French writers the Palladium of France, and has 
actually been cited in edicts, as in that of November, s.p. 
1719 (2). In 1651 it was published, after De Marca had 
defended it in his great work, with a “ privilege” prefixed 
by the King, in which the work was represented as placing 
the Regalia of the Crown in ecclesiastical matters beyond 
dispute (j). 

In a.p. 1614, the States-General complained bitterly of 
infringements upon their liberties. In 1663 the Sorbonne 
put forth six articles (4), denying, in the plainest language, 
all authority of the Pope, direct or indirect, in temporal 
matters, declaring that he had no power of dispensing with 
the obedience of subjects, of deposing Bishops, that he was 
not infallible, and asserting the inferiority of the Pope to an 





(yg) Lequeux, i, 358. 

(A) The most learned Frenchman of his time; born at Troyes, died 
1696, at the age of 57. Frangois Pithou, his brother, shared his labours 
and fame. 

(7) Durande de Mailiane, cit. t, iii, 194, contains the eighty-four articles 
at length, 

(7) The most famous commentary on Pithou’s work is that-of Jacques 
Dupuis, in two vols. folio. Some of the propositions contained in it were 
condemned by an assembly of the clergy in 1640, 

(k) Durande de Maillane, ubi supr. t. iii. 210, 
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ecumenical council, and proclaiming that the King had no 
superior but God, : 

In 1673 (2), Louis KIV. extended, by an edict, his 
Régale over all the dioceses of his kingdom. Two prelates (m) 
only resisted this edict; one of whom appealed to Pope 
Innocent XT., and was protected by him. The Archbishop 
of Toulouse, nevertheless, proceeded against the bishop and 
his Vicars-General. The quarrel between the Crown and 
the Pope became exacerbated. 

The King, under the advice of Le Pellier and Bossuet, 
appealed to a general assembly (x) of his clergy ; and the 
result was the famous declaration of the clergy in 1682, 
sanctioned by thirty-four bishops, and contained in four 
articles, pretty much the same in effect as the six articles of 
the Sorbonne, and recognising by name the authority of the 
Council of Constance. It was approved by Royal Edict in 
March 1682 (0), and annulled by a Brief from Innocent XL, 
of April 11, 1682. The Pope arbitrarily, and not upon any 
alleged canonical or moral defects, refused Bulls of Institu- 
tion to the Bishops nominated by the Crown. Alexander 
VI. went a step further than his predecessor, and published, 
January 20, 1691, the Bull Inter nultiplices, by which he 
annulled the resolutions equally with respect to the Regale 
(p) and the spiritual authority,—a Bull, it may be observed, 


subsequently confirmed by another, the Auctorem Jidei, of 
Pius VI. (7). 





(Q) De Pradt, i, 835. 
(m) D’Aleth and De Pamiers, The latter published a perspicuous 
little tract, entitled Traité de la Régale, “The Régale,” he says, “ con- 
sists in— 
“1. La disposition des revenus de TEglise vacante. 
“2. La collation de pletn droit des bénétices non cures durant Ja 
vacance du siége épiscopal.”—P. 5, 
(n) It was at the opening of this meeting that Bossuet published his 
sermon “ Sux f Unité de 0 Eylise.” 
(0) Which in February, 1810, Napoleon declared by an Imperial De- 
eres, and promulgated as the Law of France. 
(p) Lequeux, iv, 372, 373, 
(g) In 1786, when Scipio Ricci, Bishop of Pistoia and Praia called « 
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Meanwhile the question of ambassadorial privileges arose 
at Rome; the Pope excommunicated, the Ambassador pro- 
tested (7). The Nuncio at Paris was put under restraint; 
Avignon was seized upon (s); thirty-five Bishops were 
refused Bulls ; the Advocate-General of the Parliament of 
Paris spoke of the convocation of a council, of a return 
to the Pragmatic, and of providing for their own Church 
without the Pope. 

CCCXLI. The Bishops were on the point of rejecting 
altogether the Papal authority, when Louis XIV., aided by 
Bossuet, prevented this catastrophe (¢). 

Peace was made in 1693 with Innocent XI. Certain 
Bishops were induced to write a penitential letter to the 





Diocesan Synod, which more than adopted the French articles, Coppi, 
Annali d'Italia, i. p. 155. 

(r) The following dissertations by D'Aguesseau should be noticed :— 

“Mémoires historiques sur les Affaires de l’Eglise de France, depuis 
1697 jusqu’au 1710, ou Récit de ce que M. le Chancelier d’Aguesseau 
a fait en faveur des Maximes du Royaume, des Libertés de l'Eglise galli- 
cane, et de notre Droit public ecclésiastique, dans la dispute du Quiétisme 
en 1697 ; dans les affaires du Bref de 1708 contre le fameux cas de con- 
science, de Ja Bulle ‘vineam Domini Sabaoth’ de 1705; de M. l’Evéque 
de Saint-Pons, et de la Déclaration des douze Evéques en 1610 au sujet 
de l'Assemblée du Clergé de 1705."—Tom. xiii. p. 161. 

“Fragment d'une v° Instruction, qui n'a pas été acheyée.—Sur l'étude 
du Droit ecclésiastique.—Notions générales sur la maniére d'étudier le 
Droit eeclésinstique.”—Zbid. tom. i. p. 415. 

“XXVIL Plaidoyer. D, 7 aoust 1693.—Dans la Cause de Frare 
Houdiart, Oordelier, qui s’étoit fait transférer dans Pordre de 8, Benoit et 
de Charles du Sault. 

“1°. Si un Bref du Pape portant confirmation d'une translation d’un 
Religieux, déclarée abusive par un Arrét, est abusif ? 

“2°. Si ce Bref et des Lettres-Patentes obtenues du Roi pour en or- 
donner l'exécution, peuvent avoir effet au préjudice d'un tiers ? "—Zbid. 
tom. ii. p. 597. 

(s) As it had been in 1668, when the Ambassador was insulted at 
Rome. Satisfaction was demanded and obtained, and an obelisk erected 
at Rome, with an inscription recording the fact. 

(¢) “ Dies war der Augenblick, wo jene Bischéfe auf dem Punkte 
standen, das Schiama auch formell auszusprechen; der Entwurf der De-~ 
claration war ganz in diesem Sinne von dem Bischof von Tournay gefasst. 
Dass es nicht dazu kam, war das Werk Ludwigs und des grossen Bos- 
suet.” —Phillipps, Kirchenrecht, iii, 358, 
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Pope, and Louis XIV. promised him by letter that the 
Edict of 1682 should not be executed, though it was not to 
be recalled. For in 1713, when Clement XI. called upon 
Louis to forbid the teaching of the four articles, that monarch 
wrote a letter to say he had engaged not to enforce the execu- 
tion of the Edict of 1682, but that it would be unjust to forbid 
the articles being taught. The Pope was satisfied, and isstted 
the Bulls. The letter was kept as a trophy of the submission 
of the Gallican Church, brought to Paris by Pius VII, in 
1801, and soon afterwards, it is said, burnt by Napoleon (1). 

CCCXLII. The revocation of the edict of Nantes, the 
theological quarrels between Jesuits and Jansenists, and the 
miserable discords arising out of the Bull Unigenitus, closed, 
in sorrow and disgrace, the seventy-two years’ reign of Louis 
XIV. in 1715. But it should be mentioned that, in the 
year 1695, an Ecclesiastical Edict—in imitation of those 
precursors of modern codes, the Civil Edicts of 1665 and 
1670—incorporated into a sort of code, without reference 
to Rome, a recapitulation and readjustment of a great variety 
of previous domestic legislation upon the Gallican Church, 
especially of the mutual duties and relations of it and the 
civil power. 

CCCXLIUI. In 1716 (z), Clement XI. at first refused 
Bulls of confirmation on grounds connected with the Unige- 
nitus Bull to the Bishops of Bayeux, Tours, and Rhodes, 
but yielded at last to the positive demands of the Regent. 

In 1723, when the infamous Dubois was installed in the 
chair of the President of the Assembly of the Clergy, he 
proclaimed his intention of acting the part of an Ultramon- 
tane Cardinal (y). But death interrupted his design of 
covering his many vices with the mantle of disloyal bigotry. 

In 1762, the Order of the Jesuits, the great champions of 





(u) “ On ne viendra plus nous troubler avec ces cendies,” Napoleon is 
reported to have said when he burnt it. De Pradt, i, 358, 854. 

(x) De Pradt, i. 366. This was at the time when no opposition was 
made to the conferring of the Cardinal's hat upon Dubois. 

(y) Histoire de France, par H. Martin, tom. xvii. p. 298, ed. 1851, 
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the Papal Power, was suppressed by a decree of the Parlia- 
ment of Paris. 

CCCXLIV. In 1766, Louis XV. put forth adecree—in 
whick he referred to the Edicts of 1682, 1695, and a decree 
of his Council in 1781, 2s containing the undoubted Law of 
France—that though the Church, having a real authority 
from God, was subordinate to no other in spiritual matters, 
the temporal power, “ which emanates from God, is held from 
“ God alone, and is neither directly nor indirectly depen- 
“ dent on any other power on carth;” that though the Church 
has exclusive power to pronounce upon questions of doctrine, 
yet the State, before it assisted in their execution, had a 
right to examine their form, to see that they are agreeable 
to the constitution of the kingdom, whether they will affect 
public tranquillity, as well as to prevent qualifications un- 
authorised by the Church being attached to their publication ; 
that it was the duty of the temporal power to watch over 
the honour of citizens, and to see that it was not violated 
by the non-observance of ancient rules and formalities, with 
respect to which the Sovereign was to be considered as the 
external bishop and avenger ; that he had a right to declare 
invalid vows which are not in conformity with civil or cano- 
nicalrules, and to reject and exclude religious orders which are 
injurious to the State; and, therefore, that in order to pre- 
serve the just boundaries between the temporal and spiritual 
powers, it was ordered that all the royal edicts, and espe- 
cially the Edicts of 1682 and 1695, should be executed 
throughout the kingdom, and that the four resolutions of the 
assembled Bishops of the kingdom in 1682 should be in- 
violably observed, supported by all universities, and taught 
in all seminaries throughout the kingdom (z). 





(2) See Appendix to Report from Committee on Regulation of Roman 
Catholics in Foreign Countries, ordered by the House of Commons to be 
printed in 1816-1817, and to be reprinted in 1852. In this publication, 
but still more in the Correspondence respecting the Relations existing 
between Foreign Governments and the Court of Rome, printed by Parliament 
in 1861, is contained a vast mine of information. No work exists which 

VOL, IL. FF 
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CCCXLV. Here we must notice the conduct of the 
Pope to a petty Italian State on account of the manner in 
which it was regarded in France. In 1768 the Duke of 
Parma made an edict upon a variety of subjects of a mized 
civil and spiritual character, and, among other matters, 
forbad, without his permission, appeals to Rome from litiga- 
tions as to the benefices of the Duchy; he forbad also com- 
missions to be conferred on strangers, and ordered that “ no 
“ writing coming from Rome, or other foreign country,” 
should have any effect in Parma without the Sovereign’s 
exequatur, Clement XIII. published a Brief (monitorio di 
Parma) calling the Duchy his own (nostro ducato di Parma), 
declaring the edict void, forbidding all ecclesiastics to obey 
it, and pronouncing that all concerned in the publication 
had incurred the censures of the Bull In Cena Domini, 
and could not be absolved except by the Pope or his succes- 
sors (a). 

Du Tillot, the Minister of Parma, appealed to the Courts 
of Europe against this act, and not in vain: for the reference 
to the Bull Zx Cena Domini had exasperated all the 
Sovereigns, and the Bourbons were also especially offended 
by the aggression on their kinsman. Portugal condemned 
the Brief. The King of Spain put out an edict that the 
Bull In Cana had never been received in his dominions. 
The Parliament of Paris reprobated the Brief (5), and ob- 
served that all countries rejected the In Cena Bull, attacked 
violently the continual reappearance of obsolete and illegal 
pretensions of Rome, and expressed indignation at the 
censure on the exequatur, “ which is the law of all countries, 
« and particularly of France,” and requested that the law, 





gives the modern history of these relations with a fulness of detail at all 
comparable to this laticr publication, and the authority furnished by the 
ministers of cach country is indisputable. 

(a) Coppi, i. p. 77. 

Martens, Tr. i. p. 495. 

(6) This arrét (February 26, 1768) of Parliament is referred to as clear 
lew im the firat of the Oreanic Articles.— Vide gost. 
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contained-in the 77th article « of our liberties,” should be 
enforced, viz., “ that all bulls and despatches coming from 
“ the Court of Rome, without exception, are to be examined 
“to ascertain whether they do not contain any thing that 
“in any manner may prove prejudicial to the rights and 
“ liberties of the Gallican Church (ec) and to the authority 
“of the King.” The principal propositions maintained by 
this Parliament were embodied and promulgated in a Royal 
Declaration in the same year. 

The Pope found no support. Maria Theresa coldly 
replied to his solicitations for aid that it was not an affair of 
religion, but of State policy. Venice declared also against 
the Pope. The King of Naples invaded Benevento and 
Pontecorvo ; the King of France Avignon and the Venaissin, 
All the Sovereigns demanded the recall of the Brief, and 
the Papal suppression of the Jesuits, 

CCCXLVI. Clement XIII. died in the midst of this 
tumult. Clement XIV. (Lorenzo Ganganelli), leaning 
rather to the Regalisti, who counselled concession, than to 
the Zelanti, who wished to uphold all the claims of Rome, 
restored peace. He prohibited the reading of the Bull ip 
Ceena, made concessions to Sardinia, sent a Nuncio to Por- 
tugal, suspended the monitorium against Parma, and in 1773, 
true to the policy of the Roman Sce in the case of the 
Templars, pronounced the decree of dissolution against 
the most faithful soldiers of hig see, the Jesuits. 

The French Revolution was followed ( 1789) by the 
confiscation of the property of the Church, and what was 
called the civil constitution of the clergy, one main feature of 
which was that the Bishops, though they were to announce 
in writing their appointment to the Pope, were not to re- 
ceive from him canonical institution, but from the metropo- 





(©) Requisition of the Attorney-General and Arrét of the Parliament of 
Paris, Report of 1817, Pari. Papers, pp. 179-181. 

Pide ibid. for Letters Patent of the King in 1772, suspending the 
execution of the arrét; but the substance of it was proclaimed in a Royal 
Declaration, March 8, 1772,— Vide wid. pp. 178-181, 
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litan or senior Bishop. Thirty Bishops protested against 
these measures, and the Pope condemned them in various 
Briefs. F 

CCCXLVIL. Passing over the persecutions of the clergy, 
the history of the Constitutional Church, and the consecration 
of constitutional Bishops, we approach the second and the 
existing Concordat of France, namely, that between 
Napoleon and Pius VII. in 1801. It consists of seventeen 
articles, 

The preamble recognised on the part of France, that the 
“ Catholic Apostolic Roman religion” was that of the great 
mapority of French citizens, and, on the part of Rome, that 
great advantages had accrued, and were expected, to this 
religion from the re-establishment of it in France, and the 
public profession of it made by the Consuls; that a new 
arrangement of dioceses, “ deconcert avec !e gouvernement,” 
should be made: that the First Consul should nominate, 
and the Pope institute Bishops, according to the ancient 
forms used in France; that the Bishops and ecclesiastics of 
the second order, before entering into their functions, should 
swear obedience to the Republic, and not to abet by counsel 
or undertake any plot, “ soit au dedans, soit au dehors,” 
contrary to the public tranquillity, and to reveal anything 
of the kind to the Government. It provided that the First 
Consul should have the same rights and prerogatives as the 
ancient Government. This Concordat was followed by 
certain Bulls, “Indults,’ and Briefs (d) on the part of the 
Pope, the most remarkable of which was the Brief Tam 
multa, in which the Pope, in order to facilitate the new 
arrangements with Bonaparte, obliged eighty-one Bishops, 
admitted to be * anciens et véritables Evéques,” as the reward 
of their fidelity to the Church, and their loyalty to the 





(d) Ecclesia Christi, August 15, 1801. 
Qui Christi Domini, November 30, 1801. 


Indult, Apostolice Sedis, April 9, 1802, by the Pope’s Legate, Caprara, 
diminishing the nvmber of Festivals. 
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Crown, to resign their sees. Forty-five submitted; thirty- 
six (e) resisted. It should never be forgotten that the 
Pope proceeded by the Bull Qui Christi Domini to deprive 
these thirty-six prelates of their sees, without the form of a 
canonical judgment, without an allegation of fault, much less 
of crime, upon the naked plea of the necessity of the time. 
Civil history might be searched in vain for an act of more 
flagrant injustice. Ecclesiastical history affords no precedent, 
and will, it may be hoped, afford no imitation, of so bare- 
faced a contempt for all moral right, as well as all Canonical 
Law and custom. The very apology gave the enemies of 
religion the occasion of rejoicing at the practically acknow- 
ledged dependence of the Church upon the State. 
CCCXLVIIL. Little good accrued to the Roman See 
from this servility to Napoleon I. On the very day upon 
which the Concordat was published, articles organiques of 
the Government were issued; which, though remonstrated 
against by the Pope, and though their abrogation formed a 
part of the abortive Concordat of 1817 (f), remain, it should 
seem, to this day a loi de l’Etat (7). These articles were 
prefaced by Portalis (no mean name in French jurisprudence). 
They contain provisions with respect to the verification of 
Bulls, the Delegates of the Pope, the Decrees of Councils 
held out of France, and of General Councils, and of the 
Appel comme d’abus (with a very long enumeration of 
possible cases for its exercise ), which secured the indepen- 
dence of the kingdom in a more stringent manner than 





(e) Some of these retired to England. They formed what was called 
“La Petite Eglise,” and which, like the Nonjuring Church in England, 
continued to exist for some time. Indeed, it would appear not to have 
been wholly extinct in 1852, For some account of them, see The Guar- 
dian of February 4, 1852. 

(f) Lequeux, iv. 400. 

(g) The clause for its abrogation was one of the impediments which 
prevented the execution of the proposed Concordat ; for the clause would 
have required the consent of the Chambers, which could not be obtained. 
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any preceding edicts or regulations had done (rh). The 
memorable journey of Pius VII. to Paris, his consecration 
of Napoleor, their subsequent quarrel, chiefly on the Bulls 
of institution, the outrage offered to the Pope at Rome, 
Napoleon’s demand that the Holy See, in logical consistency 
with its claims and position (2), should cease to hold any 
communion with schismatics like Russia and England ; 
the final annexation of the Papal dominions to France by 
the decree of Schénbrunn (j) (May 17, 1809), the scan- 
dalous seizure of the Pope, his imprisonment (A) at Savona 
and Fontainebleau, and the excommunication of Napoleon, 
are pages of history well deserving of study, but which the 
limits of this work compel us to pass by ; nevertheless, it 
belongs to the object of this chapter to notice that Napoleon 
sought to justify his outrage by referring to the donations 
of his * auguste prédécesseur,” Charlemagne, to the Roman 
_ See, as having caused an incompatible mixture of temporal 
and spiritual power, fruitful in discord, because it had always 
induced the Pope to employ the influence of the latter to 
support the pretensions of the former (2). At the very time 
when Napoleon brought these charges against the Pope, he 
meant to make his spiritual power a political instrument, and 
to fix his residence in France. 
CCCXLIX. The Pope resorted for his defence to the 
weapon of his predecessors; he issued a Bull (m) of excom- 





(4) Articles 23 and 24 provided for the teaching in all schools of the 
four Gallican propositions, 

(2) Schoell, Archives historiques et politiques, ii, 3. 

(j) Koch, Hist, des Tr. iti, 115. 

(4) Napoleon's conduct was shameful, and wholly indefensible. But 
it is sometimes forgotten that the great Charles V. at the same time im- 
prisoned the Pope and prayed for his deliverance from captivity, and that 
Charles V. was never excommunicated, 

() It is truly said by Ranke, that the Constituent Assembly meant to 
detatch itself from the Pope, the Dircetory to dest roy him, and Napoleon 
to wake him a tool, a 

Ga) Tn the Memorie del Cardinale Pacea, i, 234, this Bull is to be 
found inextenso, T caunot discover it in the volume of the Bullarium 
whieh relates to Pins VIL. 
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munication, not against Napoleon by name (zx), but against all 
whohad in any way perpetrated, connived, assisted at,or coun- 
selled the division and rapine of the Holy See. .This is no 
longer (0) the last instance in history of the exercise of this 
power by the Pope. It—like the Bull of March 26, 1860, 
against the invaders of the Pontifical States—was couched 
in different language (p) from the Bulls against Henry VIII. 
and Elizabeth; it did not call upon the subjects of the ex- 
communicated Prince to rebel, or upon foreign Powers to 
invade his territory, but it refused absolution from the 
penalties of the Major Excommunicatio, “ donec omnia 
* quomodolibet attentata publice retractaverint, revocayerint, 
“ cassaverint et aboleverint, ac omnia in pristinum statum 
“ plenaric et cum effectu reintegraverint, vel alias debitam 
* et condignam Ecclesiw ac nobis et huic sancte Sedi satis- 
“ factionem in premissis prestiterint ” (7). The spiritual 
power of the Pope was therefore exerted, if not to extend, as 
it had been in 1707 and 1768 (r), yet principally to recover 
territorial right and property : all these latter excommuni- 
cations were practical applications of the article in the 
Council of Trent (s) which has been. mentioned above, and 
which was cited in the Bull of Pius VIT. (¢). 

CCCL, At Savona the Pope consented, if consent can be 
predicated of a prisoner, to the demand of his captor, that 
when a Bullof institution had been refused by him on other 
grounds than those of personal unworthiness, the institution 
should devolve after six months on the Metropolitan (7). 





(n) “ Gubernium Gallicanum” oceurs m the instrument. So in the 
Eneyelic of 1871, and other preceding documents, Subalpinum Gubernium. 

(0) As it was when the first edition of this work was published. 

(p) De Pradt, it. 406, 407, 

(q) Memorie del Card, Pacea, p. 247. 

(*) To support the claims of the Papal See to the Duchy of Parma, 
the Pope twice issued excommunications—once in 1707, once in 1763— 
against the Duke of Parma. 

(8) Sess. 22, ¢. iv. is mentioned in Pacca, but it must be a misprint 
for xi, “ 

(t) De Pradt, ii, 824, See the instrument of consent, p. 470. 

(u) This was also declared, after the failure of the Ecclesiastical 
Council in 181}, by the Edict of August 5, 1811. The Pope at Savona 


440 INTERNATIONAL LAW. 


This provision, which Roman Catholic Princes have always 
striven for in vain, was also inserted in the fourth article of 
the Concordat, signed at Fontainebleau, J: anuary 25, 1813 
(x). ‘That Concordat the Pope, as is well known, after- 
wards, though by no means immediately afterwards, repu- 
diated, and it may always be truly said that, inasmuch as 
the free agency of both parties is of the essence of a valid 
contract, and the Pope was at this time a prisoner (y), and 
not permitted to consult with the advisers whom he would 
have chosen, his approbation was an extorted act and null. 
Nevertheless the great feature of this Concordat was to 
secure religious peace to France ; it prevented the possibility 
of the clergy and laity of France being deprived of the 
functions of the Bishops at the arbitrary will of a foreign 
spiritual power. The Pope would have been no longer able 
to refuse institution to a canonically qualified nominee of 
the Prince, without assigning any reason, or assigning one 
which had a clear reference to temporal and not to spiritual 
grounds. The Prince was obliged to nominate within six 
months, and the Pope to institute within the same period, 
otherwise the institution devolved on the Metropolitan, or 
on the oldest Bishop of the province. Such a scandalous 
vacancy of sees as has been already mentioned could 
never, under these regulations, have again disorganised the 
Church (z). 

CCCLI. The restored house of Bourbon endeavoured to 
effect a fourth Concordat, that of 1817, by which the Con- 





agreed to this, but the Metropolitan was to institute in the name of the 
Pope.—De Pradt, 501, 512, note. 

(x) See this Concordat, Pacea, ii, 215. 

De Pradt says that Pacca belonged to that class of men “ faits pour 
tout giter.” 

(y) “Ma ei siamo in fine sporcificati (sporcati). Quei Cardinali .. . 
mi strascinarono al tavolino, e mi fecero sottoscrivere,” Pius VIL said to 
Pacea. At the same time, it would seem, from what passed between 
them, as if, at that time, the Pope did not intend to rely upon the con~ 
tract being void, as extorted by forer, —Pacca, ii, 196-199. 

(2) De Pradt, iii, 13. 
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cordat of Francis I. should be re-established; that of 1801, 
and the organic articles, abolished : but the attempt (a) was 
vain (5). 

During the Pontificate of Gregory XVI. (c) and the 
reign of Louis Philippe Monsieur Guizot used his utmost 
efforts to bring the Papal Government (d) into harmony 
with the improved and improving civil administration of 
every other State. : 

His correspondence in 1845 with Rossi (¢) the French 
ambassador at Rome, himself an Italian, is interesting and 
instructive. It furnishes one of the many proofs that the 
improved civil administration, which the interests of the 
governed, no less than the spirit of the age, required, was 
incompatible with the maintenance of the Jesuit influence 
and the Papal Curial system. It was not that the priest 
did not desire the happiness of the subject as much as the 
statesman; it was not that the priest could not, because he 
was in holy orders, be a statesman, but that, from various 
reasons, the government of the Pontifical States was re- 
garded under totally different aspects by the one and the 
other. Whatever was the cause, the failure of Guizot was 
as conspicuous as the subsequent failure of Napoleon the 





(a) See this embryo, zd, iii. 76, note. 

(6) The negotiations continued till 1822. The Bull, Paterne Pietatis, 
recognising eighty French sees, appeared October 10, 1822.—Lequeua’, 
iv, 406, &e. 

(c) Gregory XVL died on June 1, 1846. On June 16, John Maria 
Matei Ferretti succeeded as Pius IX. 

(d) “TL (le Roi) espdre que Je concours du chef de I’Eglise ne hii 
manquerait pas dans les circonstances ott il s'agirait de concilier les droits 
et les devoirs do la puissance temporelle avec ceux de la puissance spiri- 
tuelle, et de mettre les nécessités modérées de la politique en harmonie 
avec les vrais intéréts de Ja religion."—Guizot to Rossi, March 2, 1845. 

(e) See his letter to Guizot, April 27, 1845. 

«Liga choses sont toujours dans un état déplorable, et il n'y a en ce 
moment péint d’amélioration & espérer. . . . Cette situation se complique 
des Jésuites. Ils sont mélés ici 4 tout—ils ont des aboutissants dans tous 
les camps—ils sont pour tous un objet de craintes ou espérances,” ete,— 
Guizot, Mém, de mon Temps, ete. t. vii. p. 400. 
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Third (f) to effect that entire change in the system of civil 
administration which alone could have arrested, or at least 
delayed, the incorporation of the Pontifical States into the 
Kingdom of Italy. 

The rapid creation of the present Kingdom of Italy, 
after her long and bitter oppression, is one of the marvels 
of modern history, and evidences how much may be done 
by the courage and wisdom of a comparatively few master 


minds, and how true is the motto of the patriot, never | 


to despair of the commonwealth. 

The Encyclic and the Syllabus (¢) of 1864, the objurgatory 
letter of the Pope to the excellent and enlightened Arch- 
bishop of Paris (2) in 1865, the Vatican Council of 1870, con- 
spired with the defeat of France by Prussia, and the necessary 
recall (August 2, 1870) of the French troops from Rome, 





(f) At the opening of the session of the Fronch chambers on March 1, 
the Mmperor Napoleon IU. said, among other things, “ Facts, however, 
speak loudly for themselves. For the last eleven years, I have sustained 
alone at Rome the power of the Holy Father, without having ceased a 
single day to revere him in the sacred character of the chief of our 
religion, On another side the population of the Romagna, abandored 
all at once to themselves, have experienced a natural excitement, and 
sought during the war to make common cause with us, Ought I to 
forget them in making peace, and to hand them over anew for an in- 
definite time to the chances of a foreign occupation ? My first efforts 
have been to reconcile them to their sovereign, and, not having succeeded, 


Thave tried at least to uphold in the revolted provinces the principle of _ 


the temporal power of the Pope,"—Ann, Rey. 1860, p. 215, 

(y) See Ann, des Deuv Mondes, t. xiii, pp. 206-210, App. 958, 965, 
and 968, 

Offizielle Aktenstiicke, 149, for Speech of French Ministers, July 10, 
1868, as to the Encyclic, Syllabus, and Vatican Council. 

(2) Of. Akt. p. 95. In this letter of October 6, 1865, the Pope re- 
proaches the Archbishop for maintaining that the authority of the Pope 
over a diocese “ nec ordinariam nec immediatam esse,” and only “ quando 
diocesis ipsa ita aperte sit inordinata ac perturbata ut Summi Pontificis 
sit unicam remedium quo animarum saluti et Pastorum negligentize con- 
suletur.” ‘This was clearly a Jesuit blow at the liberties of the Gallican 
Chureh. Guizot wrote to Rossi, in the letter already cited, “about the 
illegal conduct of the Jesnits in France: “Il y a la une violation évidente 
des lois de I’Etat et de celles qui constituent la discipline de ’'Evlise 
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to make it obvious that the Papal system would no longer 
be maintained by the army of the foreigner. Austria and 
France had both failed in the attempt (7). The general 
opinion of Catholic and Protestant recognised the fact, and 
the necessity of a new order of things, which should acknow- 
ledge at Rome, as elsewhere, the right of the governed to 
have a voice in the choice of their government (j). 

CCCLIL. We have now to consider the Papal relations 
with the ancient German Empire and with Austria. 

The effect. of the Council of Trent was (A) to strengthen 
the power of the Pope in those parts of Germany where a 
reaction had given the Roman Catholics a decided triumph 
over the Protestants. 

This increase of power was principally established and 
exercised through the intervention of the Papal nuntius. 

The necessity of arranging the vexed state of ecclesias« 
tical matters in Germany, had, ever since the reign of 
Charles V., afforded the Court of Rome an excuse for a 
perpetual nuntius at the Imperial Court. 

The fact that the Papal consent was required to the inter- 
pretation and execution of the Tridentine decrees, confirmed 
and enhanced the authority of this minister. In 1566, a 





@) See Correspondence relating to Rome laid before Parliament 
1870-71, pp. 83, 84. The French Republic, through M. Senard (Sep- 
tember 22, 1870) announced to the King of Italy : “ Le jour ot Ia Ré- 
publique frangaise a remplacé par la droiture et la loyauté une politique 
tortueuse qui ne savait jamais donner sans retenir, la Convention du 15 
septembre (i.e, 1864] a virtuellement cessé d’exister.”—Ibid, p. 15. 

Hémorandum of the Italian Government on the Roman Question, 
August 29, 1870. On July 22, 1871, there was an important debate in 
the Assemblée Nationale, originating in certain petitions to that body 
praying that France would take measures, in concert with other States, 
“afin de rétablir le Souverain Pontife dans les considérations nécessaires 
& sa liberté d'action et au gouvernement de TEglise catholique.”—Journ, 
offic. de la Rép. frangaise, 23 juillet 1871. 

(j) Vide post, pp, 443 sqq.; and sec an article in the Journal des 
Débats of November 28, 1871. 

(k) Eichhorn, L, B. i, Abseln, iii. e. 1, p. 294, 

Phillippe. 338. as to the effeet of the svoutet evetam an the Trenton 


AA4 INTERNATIONAL LAW. 


nuntius had also been established at Lucerne, for Roman 
Catholic Switzerland and for part of Germany. During 
Clement VIII.’s Papacy (1591-1605), the nuntius at the 
Imperial Court was armed with full powers, and, for a con- 
siderable space of time, the Church in Germany was more 
immediately under the control of the Roman See than it 
had been at any time before the Reformation, while the 
rights and functions of her bishops were overridden and 
enfeebled, if not quite absorbed, by the plenitudo potestatis 
of the delegate of the Pope. 

The struggles, however, of the Gallican Church to restore 
the Church to the primitive state in which she existed 
before the False Decretals had been forged, to maintain the 
independent substantive rights of her native episcopacy, 
and to confine the primacy of the Pope to the definite object 
of upholding, by his Patriarchate, the visible unity of the 
Church,—these struggles were not without their effect in 
Germany, and especially in the vast domains of the House of 
Austria, 

The beginning of the eighteenth century produced the 
great work of Van Espen (2). It placed what has been 
called by German writers the Episcopal System, as opposed 
to the Papal System, upon foundations too deeply laid in 
historical erudition (m) to be shaken by any answer of the 
Roman See. 

The work remains to this day the great light of Canoni- 
eal Jurisprudence. Upon the principles which it contains, 
the relations of Church and State, both with each other 
and with Rome, might find a peaceable and equitable 
adjustment. 

CCCLII. The Episcopal System received a yet further 





(2) The Jus Ecelesiasticum Universum hodierne discipline, was pub~ 
lished at Cologne, 1702; also Tractatus de promiudgatione leyum Eccle~ 
stasticarum ae speciatim Bullarum et Rescriptorum Curie Romane. Van 
Espen was born 1646, and died 1726. 

(m) For which, however, lle was much indebted to Thomassinus, and 
to the invineible arrument drawn from that source. 


PAPAL RELATIONS WITH AUSTRIA, 445 


support from the writings of the Suffragan Bishop of Treves 
(n), von Hontheim (0), and from the writers who flourished 
under the protection of Maria Theresa and Joseph II. 
The reforms of this emperor, hastily, perhaps, and arbitra- 
rily executed, were not ill received by his subjects. So far 
as they related to the relations of Austria with the Roman 
See, they greatly curtailed the power of the Pope; they 
conferred upon the Bishops authority over ‘the Religious 
Orders, and forbad the latter to have any relations with 
any foreign spiritual powers. Dispensations were no longer 
to be obtained from the nuntius, but from the bishop; the 
“ recursus ” to Rome from the national spiritual tribunals 
was greatly restricted; the promulgation of all Papal Briefs 
or Bulls was to depend upon the permission of the Crown, 
signified by the Placet or Placitum Regium. 

By Imperial decrees (p) of 1767, 1781, 1791, all Papal 
rescripts, as well originals as copies, are to be submitted to 
the provincial Government, and afterwards to the supreme 
tribunal, with the opinion of the Attorney-General and of 
the provincial Government thereupon. This law, however, 
applied to all Papal rescripts of former times. No one would 
use them without the imperial placet. 

The right to examine the credentials of Papal Legates, 
the right to dismiss, and the exemption from the obligation 
to them, was fully established; all Papal reservation of 





(n) Eichhorn, ubi supr. 

Phillipps, iii. s. 136, 

(o) Under the assumed name of Justinus Febronius, De Statu Ecclest@ 
et legitima Potestate Romana; Bullioni et Francof. 1763,—Ibid. 1765. 

Condemned by Ciement XIII, February 29, 1764.—Phillipps, ubi 
supr. 

Pauli Jos. de Riegger, born 1705, died 1775. Institutiones Jurispru- 
dentie Ecclesiastice, pt. iv. Vindob. 1776, 1771, 1777. 

Eybel, Was ist der Papst ? (Wien, 1782.) 

Ebenders, Was ist cin Bischof? 

Schram, Institutiones Juris Ecclesiastica Publici et Privati, $c. Augs- 
burg, 1774, 
(p) Enchiridion Juris Ecctesiastict Austriaci—Rechburger, (Lintz, 
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benefices was entirely done away with by the decree of 
October 7, 1782. In 1781, the minister, Prince Kaunitz, 
wrote an answer to the complaint of the Pope’s Nuncio, 
in which he observed, that abuses had been successively 
introduced “ into the doctrme of Jesus Christ propagated 
“by his Apostles ” which were “contrary to the maxims 
“ of all good Governments ; that the Pope had no authority 
“ whatever in the State, except on dogmatical or mere spi- 
“ yitual points; that the Emperor had only restored to the 
‘ Bishops the rights which the Pope had wrongfully taken 
“ from them ” (¢). 

CCCLIV. In the year 1786 the erection of a new Nun- 
tiatura at Munich determined the Emperor to assemble 
at Ems the three Prince (r) Archbishops of Germany 
(Mayence, Tréves, Cologne) and the Archbishop of Salz- 
burg, in order to consult in what manner the German 
Episcopacy might recover the rights of which it had been 
deprived by the Pope. The result of their meeting was 
expressed in what the Germans call a Punctation, signed at 
Ikms by the four Archbishops, the highest ecclesiastical 
authorities on this side of the Alps, in 1787-8 (s). 

Their resolutions deserve careful study ; they upheld the 
Episcopacy, and denied the claims of the Papacy, pretty 
much in the same manner as England and Queen Elizabeth 
before her excommunication would have done (¢); for they 
expressly denied to the Papacy any authority or rights but 
those which could be proved to have been attached to it in 
the first centuries. Joseph II., in spiteof Pius VI.’s journey 
to Vienna, was eager to reform the Church upon the prin- 





(gq) See Parl. Papers, 1815-17, p. 84. Letter at length, Storia dey 
anno 1782. 

(r) Fide ante, p. 864, and for their creation, Eiekhorn, ubi supr. 

(s) Joseph IL, says Philipps, iii. 378, “auf dem Pancte stand, sich 
ganzlich yon dem Oberhaupte der Kirche loszusagen.” 

(t) Report, Se., laid before Parliament (1816-17, reprinted in 1861) 
(pp. 86-96). The whole proceedings at Ems are set out at length in 
translation. See also Restate des Emser Congresses, von den vier 
Deutschen Erabischifen unterzeichnet, usw. Frankf, u. Leipz. 1787-8, 
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ciples laid down by the Archbishops; but the Bishops 
collectively gave him no assistance. The furies of the 
French Revolution were about: this time let loose upon terri- 
fied Europe ; and in the midst of the tumult of the Revolu- 
tion, the Pope condemned the Synod of Pistoja for adopt- 
ing the maxims of the Gallican Church. 

CCCLY. The scandalous treatment of Pius VI, by 
Napoleon, and the eminent piety and virtues of this Pontiff, 
caused a general reaction in his favour. After the dissolution 
of the ancient German Empire, in 1806, neither the “ Rhei- 
“ nische Bund” nor the “ Deutsche Bund” (u), which suc- 
ceeded to it in 1815, intermeddled in religious matters, 
further than to admit all persons professing Christianity 
equally to civil and religious rights. 

CCCLVI. The secularisation of the German ecclesiastical 
property was accepted as a fact of history by everybody but 
the Pope, who formally protested against it at the Treaty of 
Vienna (x). 

CCCLVI. By the Concordat signed August 18, 
1855 (y), between Austria and Rome, the liberties of the 
Austrian Church were much impaired, and the rights of 
the State much encroached upon. It gave great dissatis- 
faction to the people, and was practically abrogated by the 
statutes enacted by the Reichsrath in 1867-8. These 
laws established (z) the civil contract of marriage, opened 
the schools and places of education to all religious creeds, 
and allowed to all persons the free exercise of their religion, 
On May 15, 1869, Baron von Beust replied, upon the part 





(u) Eichhorn, K. R., B. i. Abschn. iii. c. 1. 

(tz) With respect to Hungary, see Conspectus Juris Publict Regni 
Rungaria, per Curdky (Vienna, 1851), t. jie. ix. De Jure Regis circa 
negotia Religionis presertim, s. 479. The Pope confirms the Bishops 
nominated by the Crown; but the Bishop, before such confirmation, is 
entitled to the dress, revenues, rank, and seat, “sicut in Comitiis sic et 
in Synodis,” belonging to his see. 

(y) Ann, Reg. 1855, p. 279. The Times, November 20, 1855, contains 
the Concordat at full length, translated. 

(2) Offizielle Aktenstiicke. 
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of the Austrian Government, to a remarkable despatch 
(April 9, 1869) from Prince Hohenlohe (a) on the part of the 
Bavarian Government, respecting the Vatican Council which 
was then convened and was subsequently holden at Rome, 
December 8, 1869. The Baron dwelt with much force upon 
the fact that while the Papal Curia departed from all 
former precedents in refusing to allow the presence of 
Secular Princes, or their representatives, at the Ceuncil, 
they nevertheless apparently intended to legislate on subjects 
which concerned the civil power, and without the consent of 
which the decrees of the Council would be incapable of 
execution. The Baron considered the existing civil law 
sufficient to repel any encroachment of Rome upon the 
temporal rights of the Austrian Government and people; 
though he seems to have been aware of the danger that, 
through the agency of the confessional, such an attempt 
might be made, in a manner difficult to resist, and which 
might require new legal measures of protection. 

CCCLVIII. It would surprise many superficial readers 
of history to learn that no countries have more strenuously 
resisted the aggressions of Rome than Spain and Portugal (b). 

In the early annals of Spain, towards the beginning of 
the thirteenth century, Alonso X. makes no mention of 
Papal confirmation in the consecration of Bishops, when 
directions are given by him as to the manner in which they 
shall be chosen. The Kings of Arragon and Naples were in 
constant hostility with the Pope. 

CCCLIX. It is true that, anterior to the Austrian 
Dynasty,—however much the monarchs of Spain might 
have protested against the various abuses of Rome, the sums 
of money extorted for dispensations, and the exemptions 
and exclusive privileges of the clergy,—the point upon 
which the monarchs chiefly showed an energy, beyond that 





(a) Vide post. 


(2) See papers, already referred to, laid before Parliament in 1814-17, 
and 1851, 
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of merely protesting, was, the nomination of Bishops, which 
they always maintained as an unquestionable prerogative o 
the Crown. : 

CCCLX. But after the Austrian dynasty became seated 
on the Spanish throne, the ecclesiastical independence of 
Spaitf was much more firmly maintained. The hypocritical, 
prayers of Charles V. for the liberty of the Pope, whom 
he had imprisoned, have been already referred to (c). 

In 1568, Philip I., in consequence of some attempt of 
the Pope to invade the royal prerogative, declared that he 
had a right to present to all the bishuprics in Spain; and in 
1588 he created a Board ( Supremo Consejo de la Camara) for 
the purpose of inquiring into and watching over the rights 
of the Crown, and preventing their invasion by the See of 
Rome. In 1638, Philip III. sent an embassy to Rome to 
demand a reform of various abuses, and the Pope conceded 
a certain measure of reform. 

CCCLXI. When the Bourbons were seated on the 
Spanish throne, the mixed character of the Pope as a 
temporal and spiritual monarch brought the Roman See 
into no small embarrassment. 

In the European War of Succession, the Pope declared 
for the Austrian Archduke. Philip V., indignant at this 
display of partisanship, in 1709, forbad his subjects to hold 
any communication with the See of Rome. In 1714, a 
Concordat was patched up between Clement II. and Philip V., 
which was never published, and never, in fact, executed by 
Rome. Thesame fate attended another Concordat in 1717. 

When the Infante Don Carlos conquered the Two Sicilies, 
the Pope intrigued with the Italian party, which provoked 
the Emperor of Austria ; while the King of Spain (Philip V.) 
ordered the Cardinal Aquaviva to leave Rome, and to bring 
with him all the Spaniards resident there; and he promul- 
gated several decrees, suspending every species of commu- 
nication, civil as well as ecclesiastical, with the Roman See. 





(e) Vide ante, p. 433, note (4). 
war It. cea 
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CCCLXII. In 1770, a Pragmatic Sanction was pro- 
mulgated on the subject of communications with the Roman 
Sce, and in 1803, when the Archbishop of Nicea was made 
the Pope’s Nuncio at Madrid, a special order was made by 
the King’s Council as to the restrictions under which his 
office was to be limited. In 1805, the King put forth an 
Edict, which, reciting “that there existed at the. Court of 
“ Rome many ecclesiastics and secularised priests, who were 
‘ employed in negotiating pontifical favours and dispensa- 
“ tions, and in offering them to the ecclesiastics,” ordered 
that every pontifical grant or reservation should be autho- 
rised by the Visto Bueno of the King’s general agent at 
Rome. 

In 1806, “ in order to strike at the root of the shameful 
“« traffic made in Rome by some Spaniards of the pontifical 
© favours,” a Royal Cedula directed that no dispensation or 
favour from the Roman Curia should be valid unless de- 
manded originally by the royal agent resident at Rome. 

Tn the reign of Ferdinand VIIL., a report was made to 
him upon the Papal rights in Spain (dj, in which, among 
other things, it was set forth: “ Your Majesty is well aware 
“that the Roman Curia is always under arms to oppose 
* your Majesty’s prerogative. It is true that all Briefs and 
“ Rescripts from the Roman Curia must undergo a revision 
“ in this kingdom ; but this, Sire, is a requisite not exclu- 
“ sively established in Spain; it is used in all Catholic king- 
“ doms under different names, although always intended for 
“ the same purposes, It iscalled Puse, Placito, Exequatur, 
“ Letters of Pareatis,or otherwise, because all Sovereigns 
“ enjoy the same rights and have the same duties imposed on 
“ them.” 





(d) Parliamentary Papers, 1851, p. 305, 

“Ya vé Vuestra Mavestad que la Curia Romana esta siempre en armas 
para hostilizar las regalias de Vuestra Magestad.” Again, “ Contra las 
demasias de la Curia was veces sorprendida, otras engafiada, stempre 
empehada en estender sus facultades fuera de sus justos limites,” 
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CCCLXUHI. Before the death of Ferdinand VIL, 
Amat de San Felipe, Archbishop of Nicea, succeeded 
Cardinal Fiberi as Nuneio at Madrid. The Pope’s Brief 
accrediting him to the office was still awaiting, according to 
the law, the signature of the Couneil of Castile, when Fer- 
dinand died. : 

The practice of International Law required that the cre- 
dentials of the diplomatic agents should be renewed. The 
Spanish Government immediately communicated to the 
Pope the death of Ferdinand, and the succession of Queen 
Tsabella II., by virtue of the Pragmatic Sanction of 
March 31, 1830 (of which a copy was enclosed), and the 
universal recognition of her Majesty by her subjects. The 
Pope replied that he must abstain from recognising Isabella, 
and that he could not consider the Pragmatic Sanction as 
conclusive evidence of her right. 

It is worthy of remark, that at so very recent a date we 
find the Pope maintaining insubstance the old claim, some- 
times said to be abrogated, but which appears always ready 
to be re-asserted and re-exercised, of interference in the 
political and civil affairs of a foreign independent nation. 
If it be said that the Pope only exercised his right as a 
temporal Prince in refusing to recognise Queen Isabella, 
then the event well illustrates the incompatibility of the 
mixed spiritual and temporal claims of Rome with the peace 
and independence of other nations. The consequences were, 
that political relations were broken off between Spain and 
Rome: that subsequently many episcopal sees became vacant, 
and the Spanish Government, strictly in accordance with 
the Concordat, nominated the new Bishops. The Pope, 
however, objected, not because the Bishops-elect were ob- 
jectionable on the grounds of learning, morality, or doctrine, 
but because, not having recognised Isabella I1., he could 
not confirm her Bishops, which would imply his recognition 
of her title. 

Itappears that the Pope afterwards offered confirmation on 
condition that the presentation by the Queen was omitted, 
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and that the words “ motu proprio et benignitate Sanctz 
*« Sedis” were inserted in their stead. 

This attack upon the most cherished prerogative of the 
Crown was firmly resisted ; and this scandalous state of the 
Church in Spain actually continued till, in 1848, Queen 
Isabella was recognised by the Pope (e). 

CCCLXIV. Here, then, as in the case of Napoleon, the 
Pope refused, on grounds strictly political, the exercise of a 
strictly spiritual power, without which the foreign country, 
over which he claimed to exercise it, and in behalf of which 
he would have appealed to the people against the Government, 
must be deprived of the most essential elements of its peace 
and well-being, namely, the reception and enjoyment of 
religious rites. 

CCCLXV. It seems necessary to make some remarks 
upon certain Concordats which have been entered into be- 
tween Spain and Rome. On September 26, 1737, a Con- 
cordat was negotiated with Clement XII., but it was 
not satisfactory; and Ferdinand VI., under the advice of 
his Minister, José de Carbajal, obtained through his Ambas- 
sador at Rome, Cardinal Portocorrero, on January 11, 
1753, another Concordat, which regulated till 1851 the 
relations between Spain and Rome. 





(e) Vide ante, Part v. c. iv. as to Reco@nition generally, 

Far wiser and sounder is the course of religious policy recommended 
hy Gioberti, who maintains that Recognition is an essential Catholic 
doctrine :— Quando un governo é stabilito, quando é riconosciuto dai 
yarii poteri della nazione, e dal complesso degli altri popoli inciviliti ¢ 
cristiani, 6 legittimo per ogni verso, qnalunque possa essere stato il difetto 
della sua origine ; perché, supponendo eziandio questa origine viziosa, la 
legittimité gli @ conferita dal concorso degli altri poteri sovrani, interni 
ed esterni, che lo riconoscono. ‘Tal’ é la dottrina cattolica cosi nella 
teorica come nella pratica: tal’ é la sola dottrina, che s' accordi coi prin- 
cipii della diritta ragione, Se le massime dei legittimisti fossero fon- 
date, ed una dinastia riconosciuta da tutti i poteri interni della nazione, 
da tutti i potentati esteriori, senza escludere il capo supremo del Cris- 
tanita, fosse usurpatrice, non yi sarebbe forse un solo governo legittino 
in Europa, e la giustizia politica non potrebbe conciliarsi colla quieta 
degli Stati."—-Gieberti, Introduzione allo Studio della Filosofia, 1. i. pp. 
102, 103. 
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By this instrument (f), the right of naming to vacant 
Bishopries (Patronatos) in the kingdoms of Spain, Granada, 
and the Indies, which Rome had been for ever striving to 
obtain, and which Spain had always considered one of the 
first prerogatives of the Crown, was formally admitted to 
belong to the latter. The Pope reserved to himself fifty- 
two specified benefices, and was to recaive 22,000,000 
reales as a compensation for the loss of fees on Briefs and 
Annates. 

On January 16, 1762, a Pragmatic Sanction was 
ordered hy his Majesty to be published, “ with the view of 
“ preventing, from this day forward, the circulation of any 
“ Brief, Bull, or Papal Letters, for the establishment of 
“ any law, rule, or gencral observance, unless they be ascer- 
“ tained to have been previously seen by his royal person; 
‘and of directing the Briefs or Bulls relating to transactions 
“ between private individuals to be presented in the first 
“ instance to the Council.” 

CCCLXVI. On March 16, 1851, a Concordat was 
concluded with Rome on terms more favourable to the 
Roman See (gy) than she had hitherto obtained. The 
Roman Catholic Apostolical Religion, to the exclusion of 
every other form of worship, is to have the rights and pre- 
rogatives which belong to it, according to the Law of Gud 
and the sacred canons (2). The possessors of Church pro- 
perty are quieted in their possession (¢). The prerogatives 
of the Crown are retained, and also the Convention of 1753,- 
except in so far as it is abrogated by this Concordat (j). 

CCCLXVIL. The subject of the Papal relations with 
Spain must not be dismissed without observing, that, when 
the year 1768 had produced, as has been already mentione:l, 
the famous Munitorio di Parma (hk), nowhere was this 





(f) The Bull is printed in Spanish and English in the Parliamentary 
Papers, 1851, 

(7) Ann, Rey. 1881, p. 464. (A) Art. 1. 

(@) Art, 42. (7) Art. 44, 

th) Vide ante. p. 434. 
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attempt of the Pope to use spiritual power for secular ends 
more ficrcely attacked than in Spain. It gave rise to two 
very important State papers, in both of which the preten- 
sions of Rome with respect to issuing orders of any kind 
which were to take effect in a foreign territory without the 
consent of the Sovereign, were most distinctly repudiated, as 
contrary to the private law of Spain and the public law of 
Europe :— 

1. The Royal Regulation of the Lords of .the Council of 
his Majesty (2), whereby it was ordered that all copies of the 
Monitorium and all other writings, letters, or despatches of 
“ the Court of Rome,” infringing upon the royal prerogative 
or other rights of government, or likely to disturb public 
tranquillity, should “ not be allowed to be published or 
“ printed ; that, on the contrary, they are to be delivered 
“ immediately to the Council, under pain of death against 
“ the notaries and lawyers who act contrary to the present 
“* regulation, and of the other penalties pronounced against 
“ all other individuals in conformity with the dispositions 
“of the 25th law, tit. 3, lib. 1, of the collection of sta- 
“ tutes called Recopilacion, which is annexed.” That law 
recites “ that every day there are received in our king- 
“dom regulations from the Court of Rome, derogatory to 
“the pre-eminence and the immemorial customs of the 
“ country, and requiring a remedy,” and then provides the 
penalty aforesaid (m). 

2. The circular of the Minister accompanying the preced- 
ing edict and prohibiting the publication of the Bull under 
severe penalties. Precedents were cited extending from 
1551 to 1768, in which Spain had resisted aud considered as 
* affronts,” for which “ satisfaction” was to be demanded, 
all attempts of the Court of Rome to promulgate any 
instruments affecting the subjects of Spain without the 
consént of the Crown of Spain. “ All these precedents ” 
(says the 22nd paragraph of this State Paper), “ with 
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many more that are not stated here, the constant tradition 
of the learned in the law of the kingdom, and the practice 
of its superior courts of justice, show evidently that the 
reasons of the said monitory In Cana Domini have no 
force whatever in Spain, as far as they infringe upon the 
independent authority of Sovereigns in temporal matters, 
obstruct the functions of magistrates, facilitate the preten- 
sions af the Court of Rome, and disturb the tranquillity of 
* the country, to which the harmony of the State and the 
« Church is so greatly conducive.” 

CCCLXVIIa. On August 25, 1859, a Concordat was 
arranged between Rome and Spain, which was solemnly 
ratified in 1860 (x). The Pope sanctioned the sale of 
Church property which had been effected by the disappropriat- 
ing laws of 1855 in exchange for endowments secured to the 
clergy upon the public funds. Rome conceived that it had 
thereby secured the principle of the inalienability of Church 
property (0). This Concordat, in other respects, mainly 
confirmed that of 1851 (p). 

CCCLXVIIz. In 1852 a Concordat was signed between 
the Pope and the President of the Republic of Costu Rica 
which provides :— 

Art. 1, The same declaration as in the last Spanish Con- 
cordat as to the Roman Catholic Religion. 

Art. 4, That the Sovereign Pontiff being the chief of the 
Universal Church, the Bishops, Clergy, and People may have 
free intercourse with him. 

Art. 7, 8. A power of Nomination granted in return for 
Dotation. 


‘ 





(n) Hertslet’s State Papers, yol. xlii. p, 1225. 
Ann. des D. M. 1860, p. 238. 


(0) Ib, 238: “On peut y voir la politique habituelle du Saint-Siége, qui 
consiste & transiger définitivement sur les faits en maintenant“lautorité 
du principe.” 

(p) La Fuente, Historia General de Espaiia. Madvid, 1867, t. xxx. c. 
iii. El Coneordato, Concordato de 1737-1753. Odser vaciones de un 


dosto Jurisconsulto Espaiiol, Senor Mayons y Ciscar. 
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Art. 14, “ That, taking the times into consideration, civil 
“ causes and temporal rights of ecclesiastics are to be tried 
“ before lay judges.” ~ 

Art. 20, That no obstacle be interposed to the erection of 
monasteries or nunneries, 

Art. 23. Public prayer to be— 

* Domine salyam fac rempublicam. 
“ Domine salvum fac Presidem ejus.” 

Art, 26. Alllaws, &c., at variance with this Convention 
are annulled (¢). 

CCCLXVIIL. The history of the Lusitanian Church and 
Kingdom presents pretty much the same picture as that of 
the other realms of Christendom, up to a certain epoch. 
Portugal is perhaps distinguished, among modern Roman 
Catholic countries, for the firmness with which it has 
repelled the attempts of Rome to infringe upon national 
independence. 

Towards the end of the eighth century (r), after the 
expulsion of the Saracens, we find the clergy and people 
electing the Bishop, the Monarch consenting, the Metro- 
politan confirming, Provincial Councils or Popes resorted 
to in case of doubt. From the beginning of the fourteenth 
to the middle of the fifteenth century, the Pope had usurped 
the right not only of confirming but of nominating Lusitanian 
Bishops. About 1440, Dom Alphonso V. firmly established 
the royal right of presenting to the vacant sces, though 
for some time the Bulls of confirmation contained the phrase 
ad supplicationem and not ad presentationem, During the 
time, however, that Portugal was under the Crown of Spain, 
the Spanish monarchs admitted no such limitation of their 
privilege ; and afterwards, when Portugal secured her inde- 
pendence, her Kings, Dom John IV. and V., steadily 
maintained this right; till at Jast Benediet XIV., by a 


(9) Annucire des Den Mondes, 1852, 
See De Pradt, Concordat de? Amérique ave Rene. (Paris, 1327.) 
(r) Parl. Papers, 1351, Portugal, Historical Memair, p.d1l. 
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decree of December 12, 1740, determined that the ap- 
pointment to all the cathedrals of Portugal should be “ cam 
‘ clausula, ad presentationem regis” (s). 

CCCLXIX. King Joseph issued an edict dated April 
6, 1768, forbidding, under severe penalties, the importation 
and promulgation of the Bull In Cana Domini and of the 
Indices expurgatorii. Various subsequent royal edicts to 
Nuncios, Cardinals, Patriarchs, and Abbots-General were 
issued, having for their object to prohibit the promulgation 
of Papal Briefs unsanctioned by the Placitum Regium; the 
same doctrine is repeatedly enunciated by the Portuguese 
publicists and jurists (¢). 

In 1815 (w) the attempt of Pope Pius VII. to re-estab- 
lish, by the bull Solicitudo omnium, the Jesuits in Portugal, 
was met by the firm and peremptory refusal of the Govern - 
ment, and by an expression of their determination to “ main- 
“tain in their utmost rigour ” municipal ordinances of a 
directly contrary tendency. 

In 1822, the Pope’s refusal to confirm the Episcopal 
nominee of the Crown produced the following significant 
remonstrance from Carvalho, the Minister of the Crown, 
addressed to the Portuguese Minister at Rome :— 

“ Tf his Holiness should still persist in delaying the con- 
“ firmation of the Bishop-elect as coadjutor and future suc- 
“ cessor to the Bishop of Coimbra, you will acquaint him, in 
“ the most formal manner, that his Most Faithful Majesty, 
“ while he holds the respect he owes to the Holy Apostolic 
“ See and to the Holy Father asa sacred duty, holds it 
“ano less sacred duty to uphold the rights of his Crown— 
“ rights which his august ancestors so often and so gloriously 
‘upheld. If his Holiness should still persist in delaying 
“the confirmation of the Bishop-elect as coadjutor and 
“ future successor to the Bishop of Coimbra, you will ac- 
* quaint him, in the most formal manner, that his Mos t 





(s) Parl. Papers, 1815-16, p. 241. 
(#) Ibid, 1816-17, pp. 231-239, (uw) Tid. pp. 244, 245, 
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“ Faithful Majesty is firmly resolved to make use of the 
“ right established by the fourth Canon of the Council of 
Nice, ‘Episcopum oportet maxime quidem ab omni- 
‘ bus qui sunt in provincia constitui;’ and by the twelfth 
Canon of the Laodicean Council, ‘ Episcopi judicis me- 
‘ tropolitanorum,’—a right which was confirmed by In- 
‘nocent I. (Dis. 64, Can. 5), by St. Leo-in his letter to 
Anastasius of Cephalonia, by the seventh Council in the 
second Canon, and finally understood and confirmed as 
+a general right in the Deeretals of Gregory TX. His 
Ifoliness is aware that Bishops have been thus confirmed 
and consecrated for thirteen centuries; and, as the holy 
Church of Jesus Christ neither did nor could change 
character, the Bishops confirmed and consecrated now as 
they were in those happy times are as much Bishops, aud 
have the same jurisdiction and authority as they possessed 
“ during these thirteen centuries. For the more prompt and 
legal execution of this resolution, his Majesty even now 
keeps vacant the Bishopric of Tangiers, which is in the 
royal gift, as you yoursclf have lately observed. 

“ Finally, you will inform his Holiness, that the abuse of 
authority frequently occasions the adoption of measures of 
expediency and emergency ; and that should his Majesty 
decide upon the confirmation and consecration of one Bishop 
in this manner in his dominions, he will follow the same 
course and the same doctrine of the Church with regard 
to all bishopries which he may have to bestow ” (2). 

This despatch was dated February 8, 1822. In a sub- 
sequent despatch to the same Minister upon the same subject, 
dated March 13, 1822, Carvalho, after citing Van Espen as 
authority for the js commune of the Church, and declaring 
that his Majesty was acting both “ as the defender of the 
“ canons of the Church ” and also of “ the rights of his Crown,” 
concludes: “ But if you see that the spirit of prepossession 
“ or rather of discord is perceptible in the Vatican, you will 


‘ 


6 


. 





‘ 


« 


‘ 


‘ 


“ 


(x) Parl. Papers, 1851, pp. 139, 140. 
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“ make use of the instructions which his Majesty directed to 
“be sent to you on February 8 of this year, protesting 
“against the innovation and the false doctrine of paying 
“ more attention to a private letter than to legal testimonials ; 
“ and you will prepare a note, stating to his Holiness that 
“« his Most Faithful Majesty renewshis declaration of adhe- 
* sion and faithfulness to the Apostolic See, but that availing 
“ himself of the rights of the general law (mas que utilisando- 
se do direito commum) and of the best ages of Christianity, 
“ he not only proceeds to the confirmation of the Bishops of his 
“ kingdom by the Metropolitans, but determines that both the 


* one and the other shall grant the dispensations and the spi- 
« ritual favours which they may grant as the successors of the 
« Apostles and the depositaries of the authority necessary for 
“ supplying the wants of their Churches and flock ; depriving 
“ of his royal approbation all and any Bulls issued in Rome, 
“ or here by the Apostolic Delegate. Such are his Majesty's 
“ orders to you” (y). 

CCCLXX. The language of these instruments and their 
date are remarkable. In them, not only the superiority of 
the jus commune of the Catholic Church over the Pope 
and the rights of the Crown are distinctly asserted, but, as 
appears in the last extract. a position is taken up scarcely, if 
at all, different from that which has been since the time of 
Henry VIII. occupied by the national Church of England. 

CCCLXXI. There was till latterly no existing Concordat 
between (z) Portugal and Rome. There appear to have been 
Concordats of Pedro I. and John I., but none of later date. 
A Concordat was concluded February 21, 1857, not with- 











(y) Perl. Papers, 1851, p. 148, 

In the first despatch it is said: “ Tis Holiness, in the present instance, 
has no right to judge unless secundum allegata et probata” (sua Santitade 
no caso presente nito tem direito de julgar, se néo secundum allegata et 
probata). 

(z) Parl. Papers, 1851, p. 108. 

Ibid. 1818-17. Attorney-General’s Petition, p. 234. 

The originals are said to he in the Royal Archives of Torre de Tombo, 
and to he fonnd in Gabriel Pereira de Custro's Monomachia, at. the end of 
his first Treatise, De Munu Regia. 
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out much difficulty, chiefly on account of the patronage of 
the Indian Bishopries (a). 

CCCLXXIL. We have now to consider the Papal rela- 
tions with the ancient Kingdom of the Two Sicilies(b). By 
a Bull, dated ap. 1096, Pope Urban IT. created Roger, 
Count of Calabria and Sicily, perpetual Legatus of the 
Roman See,—a distinction which was transmitted to all 
monarchs of the Two Sicilies. 

By a Bull (ec) of 1139, Innocent IT. confirmed the act of 
his predecessor, whereby the kingdom of Sicily, the Duchy 
of Apulia, and the Principality of Capua were conferred, 
asa feudal tenure, upon Roger II. 

CCCLXXIEI. This tenure continued till a very late 
period. For six centuries the white palfrey (ehinea) and 
7,000 yolden ducats had been claimed, and generally ob- 
tained, ‘by the Popes as the mark of the feudal homage due 
from the Crown of the Two Sicilies. 

It was not till the year 1776 that Ferdinand (the First 
(d) of Naples) availed himself of a quarrel which arose 
during the ceremony of presenting these gifts, between the 
Ambassador of Spain and the Governor of Rome, altogether 
to get rid of this homage (e). 

Lamenting that an act of devotion towards the Holy 
Apostles should have given rise to a public quarrel, he 
announced, or rather his able minister Tanucci announced, 





(a) Ann, des D, M. 1857-58, p. 255, 

See also Ann. des D. M., 1862-63, p. 301, for an account of a further 
struggle between Port ingal and the Pope, 

Sov also Hertstet’s State Papers, vol. 1. p, 1294, There seems to have 
boen an earlier Concordat, in 1848, October 21.— Tétot, Répert, des Traités. 

(4) Schmauss, i. 1: “Nullam in terra potestatis vestrie, preter volun. - 
tutem aut consilin vestram Legitam Romane Ecclesie statuem us,’ 
The conquest of the Saracens and the aid borne to the Chaveh are assigned 
as the meritorious cause of the extraordinary power. ‘These ralations , 
and those with the other States which new form the Italian kingdom, 
are presorved in this edition for their historical importance. « 

(ce) Ibid. 1, 

(d) Sometimes called Ferdinand TV. 

(e) Colleita, Storiu del Ream di Napoli, \. 2, xiii. 
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that henceforward the ceremony of presenting the palfrey 
should altogether cease, and that the ducats should be 
privately presented as the free gift of a devoted son of the 
Church. 

Rome protested (f) against this act of disubedience, 

CCCLXXIV. The Two Sicilies, after the expulsion of 
the Angevin race, followed the policy of the Arragonese, 
Austrian and Spanish kingdoms, to which, until the middle 
of the Jast century, they were successively appended (4). 

The Spanish Viceroy refused to give the Royal Exequatur 
to the promulgation of the Council of Trent; and though the 
decrees of that Council were allowed to be dispersed over 
the kingdom, orders were sent to the President and other 
officers of the kingdom to suffer no innovation to be intro- 
duced injurious to the royal prerogative. 

The Bull In Cena Domini was as stoutly resisted, and 
the necessity of the Reyium Exequatur (h) as steadily main- 
tained as in other countries. 

CCCLXXY. In 1728 Benedict XIII. decreed that the 
service in honour of Pope Gregory VII. should be per- 
formed by the secular and regular clergy. The decree was 
reprinted and published at Naples. The Secretary of State 





(f) “Kil Papa rifintandoli, dichiaré pit che mai solennemente le sue 
ragioni e la disobbedienza (cosi la diceva) della corte di Napoli.”—Col- 
letta, Storia del Reame di Napoli, \. 2, xiii. 

(g) The House of Anjou reigned at Naples akout 160 years after they 
had been expelled from Sicily in 1282. Alphonso of Arragon first took 
the title of King of the Two Sicilies, a.p. 1442-43.— Giannone, 1. xxv, 
©. 7. 

(A) In the thirty-third book of his History, Giannone devotes chap. iii, 
to the disputes about the reception of the Council of Trent; in chap. iv. 
he di 3 the reception of the Bull In Cana Domini; in chap, y., the 
necessity of the Eveguatur Reyium for all mandates from Rome ; but see 
more especially the sixth chapter of the fortieth book, for the account of 
the strenuous maintenance by Charles VI. of the Regium Exequatur 
against Clerhent XI.: “ Stabili fermamente la necessita del Regio Exequatur 
in tutte le Bolle, Brevi, o altre provisioni che vengono da Roma.” This 
was vehemently condemned by Clement XL, but acquiesced in by his 
successor, Innocent XIII. 
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(2) reported to the Emperor Charles VI. that he had found, 
in the service ordered to be used, these words: ‘* ‘ contra 
“© FHenrici imperatoris impios conatus fortis per omnia athleta 
“ «impavidus permansit, seque pro muro domui Israel ponere 








“* non timuit, eundum Henricum in profundum malorum 
“© prolapsum fidelium communione regnoque privavit, atque 
“ « subditos populos fide ei data liberavit.” The meaning of 
* these words,” continues the Seeretary of State, “ appearing 
© to me too injurious to the authority of Princes, too favour- 
“ able to seditions, and contrary to the tranquillity of the 
* State, I thought it right to leave the business to the 
“ Delegate of the Royal Jurisdiction, that he might lay it 
“before the Court, as he did in my presence, where the 
“import of the said words having been duly weighed, they 
“ were easily perceived to betray the vast design harboured 
“by the Court of Rome, to attempt to make itself a Sove~ 
“ yeignty over all the temporal Princes, and to render them, 
“ as it were, its subjects and dependants, so that the Papal 
“ Court might deprive Kings of their kingdoms, and transfer 
* them to whomsoever it liked best—a strange and unjust 
“ conceit, directly contrary to the institution of the Pontifi- 
“cate. . . . The serious and intolerable evils accruing 
“ to the independence of Princes in general, and to your 
* Majesty’s imperial and royal rights in particular, from 
“the publication of the aforesaid lessons, would authorise 
“us, in imitation of the usages and the prudence of the 
court of Rome, to prohibit the lessons themselves, charg- 
ing the Bishops not to msert them in the Breviary. But,” 
continues the Secretary, alleging various reasons, “it is 
“ thought more advisable simply to order the printers to be 
“ confined, aud all the copies of the said lessons to be 
“ seized, for no other ostensible motive than because a 
« foreign publication had been imported, reprinted, and sold 
* without any previous licence, contrary to the royal regu- 
“ lations, and particularly because the reprint is said to have 


‘ 





(@) Consultation of the Secretary of State, ke. 
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“ taken place with the permission of the magistrates, when 
no such permission had been granted ” (7). 

CCCLX XVI (2) In 1761 the Secretary of the Delegates 
of the Royal Jurisdiction at Naples, referring to what had 
heen done in 1728 (2), prohibited in the kingdom the use of 
ordinarit (prayer-books) which contained directions for read- 
ing the service to Gregory VII., and the Bull Zz Cena, and 
what were called “ casus reservati Eminentissimo et Reveren- 
« dissino Domino.” 

Tn 1769 Ferdinand L., by the advice of Tanucci, would not 
allow the Papal (m) confirmation of the A rchbishop of Naples 
to contain the words “ Per grazia della Sede Apostolica,” 
Shortly afterwards, the Pope refused to consecrate the Bishop 
nominated by the Crown to the See of Potenza, and persisted 
in the refusal till the King wrote to him that, if the conse- 
cration should be longer delayed, he would cause each new 
Bishop, in every province of his kingdom, to be consecrated 
by three existing Bishops, according to the ancient practice 
of the Church. 

CCCLXXVIL. (nx) The last Concordat (0) between 
Rome and the Two Sicilies bore date February 16, 
1828; the 29th article of which contained the following 
oath ;— 

“ T swear and promise, on the Holy Gospels of God, obe- 
“dience and allegiance to his Royal Majesty; and I also 
“ promise that I will have no communication, that 1 will not 
“ partake in any design, that I will maintain no suspicious 
“ connection, either at home or abroad, which may endanger 
“ public tranquillity ; and that if 1 am aware that any machi- 
“ nation is being carried on, whether in my diocese or else- 





(7) Part. Papers, 1816-17, pp. 151-4. (&) Ibid. p. 156, 

(2) Consultation of the Marquis Nicolas Fraggiani, &c. 

Qn) Pius V1, 

(x) Parl. Papers, 1851, pp. 274-278, where it is set out. 

(0) A Convention, which 1 have not seen, is said to have been drawn 
up in 1838, 
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“ where, to the disadvantage of the State, I will make the 
** same known to his Majesty ” (p). 

CCCLXXVIIE. With respect to the former Kingdom of 
Sardinia, the Dukes of Savoy appear to have had, like 
other Sovereigns, contests with the Pope at an early period 
(q) The earliest document relating to that part of the 
Regale which concerns the nomination to bishoprics in the 
kingdom of Sardinia, is a Brief of Nicholas V., in which he 
promises Louis IT., Duke of Savoy, never to institute any 
persons to any archbishopric, bishopric, or abbey, “ nisi 
“ habitis prius per nos éufentione et consensu ipsius Ducis” (r). 

CCCLXXIX. The right of Royal Domination was fur- 
ther confirmed by a Brief of Leo X.,in 1515, in the text of 
which the above expressions of Nicholas V. were referred 
to, and by the Brief of Clement VIII, on June 19, 1595, 
to Duke Charles Emmanuel. There are also Briefs of 
Sextus IV., Innocent VIII., and Julius IL, restricting 
and prohibiting the nomination of strangers to benefices in 
Sardinia. ; 

The royal privileges were admitted, by a Brief of 
Innocent XTL. on July 31, a.p. 1700, to extend to the 
dominions of the House of Savoy, south of the Alps. 
This was in the reign of Victor Amadeus, the first King 
of Sardinia, 

CCCLXXX. By three successive Concordats of 1727, 
1741, 1750 (s), the Regale was farther confirmed, and 
extended to Churches formerly excepted ; and the claims of 
the Roman Crria to the revenues of vacant benefices, and 
to the property of deceased clergymen, were abandoned. 





(p) Parl. Papers, W851, p. 287. 

ig) Ibid. 1816-17, 1851. Six volumes of treaties between the House 
of Savoy and Foreign Powers are referred to. 

(7) “Neminem prveficiemns seu illis” (alluding to arehbishoprics, 
bishoprics, abbeys) ‘de quorumennque personis non providebimus nisi 
habitis prius per nos inéentione et consensu ipsius Duets, de personis 
idoneis ad hujusmodi regimine seu dignitatis promovendis, vel de quo- 
rum personis tales provisiones fuerint faciende.” 


(s) Confirmed by a Brief of June 11, 1791. 
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In 1728, the civil and ecclesiastical rights were clearly de- 
fined by Victor Emmanuel, in the Code Vittorina, notwith- 
standing the opposition of Clement XII. 

CCCLXXXI. By the Regulations of 1770 (s. 6. c. 1), 
it was provided that the nominations made by the Crown to 
the higher or consistorial dignities, and which had been 
sent to Rome, should be expedited by the Secretary of State 
for Foreign Affairs: the patents of collation to any eccle- 
Siastical office should be expedited by the Secretary of State 
for the Home Department. In 1831 a Minister for Eccle- 
siastical Affuirs was appointed, and upon him were devolved 
the ecclesiastical duties of the Home Secretary (¢). 

CCCLXXXII. By a Royal Decree of December 21, 
1850 (s. 7. Article 2), it was provided that the Council of 
Ministers should deliberate on the propositions relating to 
archiepiscopal and episcopal sees, and that the Minister for 
Foreign Affairs should carry on all ecclesiastical negotiations 
with Rome. 

CCCLXXXLIL. As to the form of nomination to the 
Pope, the King’s representative at Rome used to deliver to 
His Holiness the Royal Letter announcing the individual 
nominated to the vacant sce. Formerly these letters con- 
tained the expressions * iz virdd” or “in forza del diritto 
“che ci compete, nominiamo,” &c.; but subsequently the 
simpler form, * abbiamo nominate come nominiamo il ——— 
alla vacante mitra,” &c. They coneluded with a request that 
the Pope would order the necessary provisions (providence). 

CCCLXAXAXIV. The right of the Exeguatur had beer 
always carefully maintained in Sardinia, Pe 

The most ancient history of this country has records of 
the necessity of the approval by the civil power of the pro- 
visions of the Roman See. ‘The inspection of these docu- 





{¢) By the 18th Article of the Constitution, the Crown exercised the 
rights of the'civil power in the matter of benefices and nominations. 

By s. lof Article 6 of the Royal Decree of December 21, 1850, the 
royal patronage was given to the Minister for Fcelesiastical Affairs, 
Grace, and Justice. 
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ments was at first entrusted to the Governors, afterwards 
to the Supreme Courts of Justice or the Senates. The 
instructions to these bodies were that no Bull, Brief, Letters, 
or Decree should be published or executed until it had been 
presented for the Exeqguatur. Notaries were strictly for- 
bidden to exercise their calling in the way of recording or 
authenticating any provision proceeding from Rome, for 
which the Evequatur had not been obtained. The right of 
the Lxequatur was, moreover, recognised by Benedict XIV. 
in his Concordata, “ Istruzione Pontificia,” of 1742, which 
had reference to the Concordat of 1727. 

Tn 1787 a Sardinian agent was established in Rome, ac- 
cording to the example of other Courts, with a royal office, 
through the agency of which all petitions, without exception, 
of Sardinian subjects, for provisions which were to have 
effect ‘ nel foro esterno,” were to be obtained. When Genoa 
was annexed to the Sardinian monarchy, the Legation of 
Piedmont was extended to this new acquisition. 

And by the Deerce of April 25, 1848, all provisions 
from Rome were obliged to receive the Royal Exequatur 
before they could be considered by the tribunal, or executed 
by the prelate or any party charged therewith. The only 
exceptions appear to be provisions respecting matters purely 
spiritual, such as dogmatical Bulls, indulgences, jubilees, &c. 

CUCLXAXXYV. The ancient Florentine Republic (w), the 
Government of the Aledie7, and of the Austrian and Bourbon 
family, were in succession equally watchful to prevent 
any infringement of the sovereignty of the State by the 
act of any foreign Power. 

CCCLXXXVI._ Under this category they appear 
always to have considered the exercise of Papal authority 
within their dominions, which was regulated by a series 
of laws issued by the Sovereign authority of the State, 
and constantly enforced ; and the necessity of the Regium 





(#) Tart. Papers, 1816-17, p. 109, 
Lhid. 1851, p. 829, 
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Exequatur was maintained in Tuscany With great vigi- 
lance (x). 

CCCLXXXVII. On the occasion of the vacancy of 
an episcopal see, the Sovereign of the Grand Duchy used to 
cause a list of four candidates to be presented to the Pope, 
with an understanding that the first must be chosen, even if 
he be not duly qualified. 

This custom appears to be immemorial, and to have been 
sanctioned by various Pontifical Briefs. Every subject of 
the Grand Duke had to obtain the permission of the Govern- 
ment previously to applying, in any matter of ecclesiastical 
jurisdiction, to the Pope; and every Brief or Decree ob- 
tained in consequence of the application had to be sanctioned 
by the Placet or “ Reginm Exequatur” of the Sovereign, 
without which no Papal Brief, Bull, or Decree had any 
judicial validity in any civil or temporal matters. 

CCCLXXXVIIL. No State ever more strictly resisted 
the Papal authority than Venice (y). She excluded ecele- 
siastics from the councils and public employments of the 
State. The Government of her church was divided be- 
tween the patriarchates of Venice and Aquileia. 

When Sixtus IV. excommunicated Venice (z), the Council 
of Ten ordered the Patriarch and all the Venetian clergy to 
transmit, unopened, to the inquisitors of the State any Bull 
that might be addressed to them by the Holy See. These 
commands were strictly obeyed. An appeal was lodged 
with the tributary Patriarch to a future Council, from the 
sentence of excommunication. The Patriarch, in con- 
sequence of the appeal, suspended the interdict, and sent a 
summons to the Pope to appear before a future Council. 

In 1754 the Venctian Senate put forth a decree forbidding 
the publication of any Bull; and in the same year expressly 
prohibited Venetians from applying to Rome for any dis- 





(2) See especially the Cirenlar Letter of Duke Leopold, October 25, 
1797. 

(y) Part, Papers, 1816-17, p. 106, 

(2) Sismond de Sismondi, Hist, des Rép, de ? Ital, ii. p. 235, 
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pensation which could not be obtained through the Bishop, 
and from applying at all to Rome except through the 
Bishop (a). 

CCCLXXXNIX. With respect to Bavaria, the treaty 
which regulates the relations between that kingdom and 
the See of Rome is the subsisting Concordat of 1817 
(b). 

It begins as follows :— Sanctitas sua Summus Pontifex 
«Pius VIL, et Majestas sua Maximilianus Josephus Ba- 
“ varie Rex, debita solicitudine cuptentes, ut in iis que ad 
“yes ecclesiasticas pertinent certus stabilisque in Bavarice 

-regno terrisque ci subjectis constituatur ordo, solemnem 
“ propterea conventionem inive decreverunt.” 

1t provides for the nomination of Bishaps by the Crown 
to be followed by the confirmation of the Pope, and that 
the prelates shall take the following oath on their installa- 
tion :— 

“Ego juro et promitto ad sancta Dei Evangelia obedien- 
“tiam et fidelitatem Regie Majestati: item promitto me 
“nullam communicationem habiturum, nullique consilio 
* interfuturum, nullamque suspectam unionem neque intra 
“neque extra conservaturum que tranquillitati publice 
“ noceat, et si tam in Diocesi mea quam alibi noverim 
‘aliquid in Statis damnum tractari, Majestati suze mani- 
© festabo.” 

CCCXC. Contemporaneously with this, Concordat was 
promulgated what is called the “ Religion Edict” (¢) in the 
Bavarian Constitution (Part 3, pars. 58-9), containing these 


provisions :— 
_ 53. In conformity to the general mandates hitherto ex- 
“ isting in the royal dominions, no laws, ordinances, nor 
“other regulations issued by the Church shall be pro- 





(@) Parl. Papers, 1851, p. 47. 

(b) Eichhorn, Kircheurecht, B. iii, Abschn. i, 11, p. 564, 

Dhillipps, Kirchenrecht, B. iii. Kap. 10, Absclm. 145, 

@) This Concordat will he found in the Appendices to the works of 
Eichhorn and Phitlipps, and in the ard. Papers of 185). -- 
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“ mulgated and carried into effect without the sovereign 
“concurrence and sanction. The clerical authorities are 
“ bound, after receiving the Royal sanction for the promulga- 
tion (placet), to state the same expressly on all occasions, 
“ at the outset of the publication of the ordinances issued by 
* them. 

‘59. Public notices issued by the clerical government, 
“ which refer solely to the priesthood under its authority, and 
“which emanate from approved and universal regulations, 
“ yequire no renewed sanction. This placitum reyium is 
“ accorded by the King.” 

In 1824 these provisions were revised and extended (d), 

CCCXCA. The gradual absorption of the various 
independert States of Italy into the one kingdom (e) of 
Italy has taken place since the first edition of this work 
was published. They have been so incorporated by the 
wish of the subjects of such sovereignties, so far as that 
wish can be ascertained by the process of a plebiscite. The 
people of the Roman States, finding that no civil reforms 
for securing their libertics could be obtained, have, in the 
exercise of their rights as freemen and Christians, opposed 
their doctrine of possumus to that of the non possumus of 
the Pope (f). The question is, speaking generally, one 





(ad) See a remarkable paper—The Circular of Prince Hohentohe to the 
Bavarian Ministers, dated April 9, 1869, as to the Council of the Vatican 
—p. 189 of Offsielle Aktenstiiche, 

Questions submitted thereupon by the Bavarian Government to the Cathotie 
Universities of Munich and Wiirzburg, p. 140. “. 

Answer of the Munich Theological Faculty, p. 141. 2 
* Memorandum of the Minority of the Munich Theolegical Faculty, 
p. 166. - 

: (e) Vide ante, vol. i. p, 610, 

(f) Ann. des D, M. 1862-8, p. 953. 

See letter of May 20, 1862, of Napoleon TIL to M, Thouvenel, ex 
pressing the hope that the Pope would reconcile his rule with modern 
ideas. * 

“Liintaét du Saint-Siége, celui de la religion, exigent done que le 
Pape se réconcilie avec VItalie, car ce sera se réeoncilicr avec les idées 
modernes, retenir dans le giron de l'Eylise 200 millions de Catholiques, 
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chiefly of Public or Constitutional Law, but having never- 
theless an International aspect which deserves notice in 
this place. 

Cavour (9), in his note of 1860, addressed to the Sardinian 
Minister at Berlin, justified the incorporation of these States, 





et donner & Ia religion un lustre nouveau en montrant Ia foi secondant 
les progrés de Vhamanité, 

Cm Jnly 11, 1871, M, Lemoinne writes: “ Le manifeste de M. le comte 
de Chambord est Pane orthodoxie irrSprochable. Ce n'est point sans 
Faison que nous avons cru pouvoir courparer ce langage &celui du Syllabus. 
Chez Ja Royauté comme chez la Papauté, cest la méme affirmation 
absolue: c'est sur les deux drapeaus, ou plutot sur le drapeau comiun, 
la méme devise, sivt ut sunt, aut non sunt, . 

“Le tout ow rien pent encore se comprendre dans les questions de 
dogme, celles qui se disent du domaine svrnaturel. Dans les questions 
affaires humaines; d'affaires politiques, c'est la devise -des ‘révolutions. 
De méme que par la proclamation de Vinfaillibilité le Pape a mis les 
ebrétiens dans Valternative du servilisme ou de la séparation, Henri V., 
en arborant le drapeau bleu, vient de mettre les Royalistes dans le méme 
doulourenx dilemme, Sans doute il a su Ge qu'il faisait, et il a vouln le 
faire ; nous ne pouvons que constater,"—Joli Lemoinne,—Journal des 
Débats, July 11, 1871, 

(g) “En eftet le droit public de tous les temps a reconnu a chaque 
nation la faculté de réyler ses propres destinées, de se donner de® in- 
stitutions conformes a ses intéréts, de se eonstituer, en un mot, de la 
manibre qu'elle juge la plus propre & sauvegarder la sseurité et la pros- 
périté de l'état. 

“We droit n’a jamais été Aénoneé comme contraire anx lois interna- 
tionales. Tl en est méme Ie fondement, car s'il état méconnu on violé, il 
ny aurait plus*en Wurope ni indépendance ni liberté,”"—Avm, des Deux 
_Mondes, 1860, p. 771, 

Seo also The King of Sardinia’s Letter to Pius IX, Turia, March 20, 

1860. Ann, Rey. 1860, p. 179, 
~ The Pope's Answer, April 2, "1860. —Protest against the Usurpation 
which is being aecomplished, to the loss of the States of the Church, Se. 
. Lid. pp. 280, 28), 

September 7.— Cavour to Antonelli, complaining of foreign mercenary 
troops in the service of the Pontifical Government. 

Antonelli replies,“ . . . lawful to have.foreign troops, a practice 
existing indeed at the present moment in many European States,” and 
appeals to the Law of Nations, “ under whose egis Europe has hitherto 
lived.” 

Victor Emmanuel’s Address to the People of Southern Italy, Tid, p..290. 


Lord J. Russell's Letter to. Mr, Russell, OctoWer 27, 1860, p. 293, and 
ta Sr J oder n 904_ 
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and what has been called the unification of Italy, on two 
grounds: first, on the ground that International Law always 
respected Public Law, and that by that law all States 
possessed, and had exercised, the right of choosing the 
Government which they thought most expedient for them- 
selves; secondly, on the ground that, though these minor 
Italian States had been conferred, so to speak, on certain 
Houses or persons, such treaties had been always subject, 
after the lapse of time, to revision; thirdly, on the ground 
that all attempts at conciliation, and at obtaining good 
government for the people, had been tried in vain with the 
Papacy and the Kingdom of the Two Sicilies, as well as 
with the lesser States « of Central Italy (%). 

The last ery of the zoe (2) has now w been added to 


(hk) Upon the question of the necessity of a temporal sovereignty to 
secure the independence of the Pope, Cavaliere Boncompagni says, with 
much truth and force (Discorso nella Cam. dei Dep. p. 0): “ Ad assicu- 
rarghi questa independenza, era stato instituito, dicevano essi, lo Stato 
del Pontefice. Questa Sovranita faceva parte del diritto publico d’Faropa, 
era riguardata come in guarantigia del Pontificato, Quali elementi cons . 
correvano in questa Sovranita? Quali ereno tra cotesti elementi quegli 
che assicuravano I’ independepza del Pontefice ? Il Pontefice aveva un 
territorio, ed aveva-dei sudditi: questo territorio e quei sudditi assicurae 
vano forse quella liberta d’ azione, che tutti i Cattolici, senza eccezione, 
erano disposti a consentirgli ? Quella liberta d’azione che il Parlamento 
Ttaliano, prima la Camera dei Deputati, poi il Senato, solennemente ha 
dichiarato di volergli mantenere ? era forse il territorie, erano forse i 
sudditi che I’ assicurassero? No; anzi il possesso di quel territorio, la 
dominazidne su que’ sudditi, facevano si che il Veseovo di Roma, capo 7 
délla Ohiesa cattolica, fosse in una condizione peggiore di tutti i vescovi 
della cristianita: egli solo non poteya restare nella sua sede, se non aveva’™ 
attorno a sd uba soldatesca straniera che imponeva Ja sna signoria al 
popolo Ifaliano.” Cf with Antdhelli’s letter as to the necessity of tem- 
poral dominion to the Pope, Parl. Papers, 1870-1, p. 108. . 

(2) Correspondence relating to Rome laid before Parliament, 1870-1" 

French troops recalled, August 2, 1870. 

P, 20. Historical and Political Memoranduins by Tealian Government, 
August 29, 1870. . 

P. 59. Mi “lebiscite of Rome and the Provinces, ’ 

Pp. 83, 84.° French Renblic. M. Senard to King of Italy: “ Con- 
vention of September 15, 1864, has virtually ceased to exist, September 
22, 1870.” 
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the Kingdom of Italy. The immediate consequence of this 
great event has been the establishment of Rome, the City of 
the World, as the capital of the new Kingdom of Italy (). 
This very important fact has necessitated a new arrange- 
ment respecting the Papacy, both with regard to the sub- 
stantive and separate status of the Pope and the relative, 
and, so to speak, mixed status of this great Religious Latin 
Power, with regard both to the Kingdom of Italy and also 
to those other States of Christendom () which acknowledge, 
with more or fewer, greater or less, limitations, his spiritual 
authority in their territories. 

The Pope himself maintained that no part of his territory 
has ceased de jure to belong to him. On March 26, 
1860 (2), he issued a Bull of excommunication against all 
persons who had taken any part in despoiling the Holy See 
of the Patrimony of St. Peter, and he entirely refused to 








(7) Vittorio Emmanuele I. was proclaimed King of Italy by, vote 
of the Italian Parliament, March 14,1861. (Ann. des D. M. 1861, p.175). 
The first Council of Italian Ministers under thg King in the Quirinal 
Palace at Rome was holden July 8, 1871. “ 

(A) Bgrerum.—Brvssers: July 8, 1871.—In to-day’s sitting of the 
Senate Baron Anethan, replying to a question of which notios had been 
given, said ; * As regards the removal of the Italian Government to Rome, 
the Belgian. Government was not called upon to ekpress approval er dis~ 
approval of the Italian occupation of that citys Adl we had to do-was 
to follow the usual diplomatic customs. The Minister for Foreign 
Affairs gaye instructions to the Belgian representative at Florence to 
follow the King of Italy, wherever he might go to establish his capital, 
Belgium will have two legations in Italy, one accredited to the King and 
the other to the Pope.” x 

The Senate then adopted the following order of the day: “The 
Senate, satisfied with the explanations of the Minister for Foreign Affairs, 
passes to the order of the day.” : P ‘ : 

This course has been, directly or indirectly, adopted by other 
States. ° 4 Le a 

(2) March 26, 1860. “Letters Apostolic of His Holiness Pius IX: pro- 
nouncing the major excommunication against the invaders and usurpers 
of the Pontifical State (Ann. Rey. 1860. Public Documents, p. 273): 
“In the fraudulemt and perverse machinations of which we (the Pope) 
complain, the foremost actor is mdoubtedly the Sardinian Government.” 
(np. 2745. 
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recognise the de facto authority over or possession of these 
territories by the King of Italy (m). * 

Pius TX. did not recognise the new Kingdom of Italy, 
and spoke of it as the Sub-Alpine or Sardinian Govern- 
ment when compelled in any public act to make any men- 
tion of it, and he treated with contempt the Statute of 
Papal Guarantees. 

The arrangement, therefore, that was made was and still 
seems to be unilateral—that is, on the part of the Italian 
Government only, It is, however, fraught with most impor- 
tant consequences to Italy and Europe (2). 

The new statute on this subject which became part of the 
Italian law on May 13, 1871, is divided, as will be seen, 
in the following slight sketch, under two heads :-— . 

(1) The prerogatives vf the Pope and of the Holy See (0). 

(2) The relations of the State with the Church (p) 

Under the first head the inviolability of his person and 
the marks of honour due to a Sovercign are secured to him. 
A large dotafion or income, and various residences,. are 
allotted to him, He is allowed to reccive diplomatic agents 


from foreign States, and to send such to them, cléthed with * 


all the immunities incident by International Law 4 the 
office of ambassador, 


Private postal and telegraphic communications are ac- 


corded to shim, in order that he may freely communicate. 


with the Episcopate and the Catholic world. ahh 





(m) Ido not think that the possession of Avignon has ever been for- 
mally recognised by the Pope, or the claim with respect to it abandoned. 

(n) See an article in the Pail Mall Gazette, August 91, 1881; 

(0) The deputy Mordiné appears to have moved (Feb. 16, 1870), when 
this statute was under discussion: La Camera dichiara che i principii e 
le disposizioni contenute nella presente legge non debbono formare sog- 
getto di patti internazionali e passa alla discnssigne degli Articoli.” _ 

(p) The deputy Corfe appears to have moved, as an addition to the 
first article, as follows: “La presente legge non é applicabile che a quei 
cittadini i Quali dichiargnodi professare Ja religione _cattolica romana.” 
Neither of these pr Gpositions seents to have been carried, —See XVI. 


Sesstone, 1870-1, prima della XI. Legislitura. Camera det Deputati, 16 
Feb, 1290, 
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Under the second head, all legal restrictions on the assem- 
bling together of the Catholic Clergy are taken away, the 
peculiar rights of the Crown in Sicily relative to ecclesias- 
tical.matters are abandoned: bishops are no longer to swear 
allegiance to the King. The exequatur and royal placet 
are for the most part abolishéd. In matters of spiritual 
and ecclesiastical discipline there is to be, on the one 
hand, no interference on the part of the civil power; on 
the other hand, no coercive jurisdiction (esecuzione coatta) 
is conceded to the spiritual authority, and all acts done by 
that authority contrary to the laws of the State or public 
orders, or injurious to the rights of individuals, are null, and , 
in certain cases may be punishable by the penal laws. This 
Statute of Papal Guarantees is not an International Pact, 
but a Constitutional Statute of the Italian Kingdom. No 
other State is a party to it. 

On June 7, 1871 (7), a further statute was enacted 
altering certain articles of the existing penal code with 
respect to the Clergy, but enacting stringent provisions 
against those who, by word, writing, or deed, incite disobe- 
dience to the law of the State. 

. No Roman Catholic, Catholic, or Protestant State has 
impugned the authority of the Statute™of Guarantees, or 
proposed or threatened to intervene, as Austria and France 
have formerly done, in the affairs of Italy, in order to main- 
tain the territorial and temporal status of the Papacy ; 
although this intervention was loudly invoked ,in the 
circular of Cardinal Antonelli in 1859 to the Foreign 
Courts (7), and was repeated in the Papal Encyclic, May 15, 
1871—* Efficiat Deus ut Principes terre, quorum maxime 
“interest ne tale usurpationis quam,Nos patimur exemplum 
“ in perniciem omnis potestatis et ordinis statuatur et vigeat, 
“ una omnes animorum et voluntatum consensione jungantur, 





(q) Gazzetta Ufficiale del 6 Giugno 1871. Il Rinnovamento Cattolico, 
Ann, J, Fascicole xviii, 21 Gfugno 1871, p. 485. 
{r) Ann, Rey. 1859. 
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“ ac sublatis discordiis, sedatis rebellionum perturbationibus, 
“ disjectis exitialibus sectarum consiliis, conjunctam operam 
“navent ut restituantur huic S. Sedi sua jura, et cum iis 
“ visibili Eeclésia capiti sua plena libertas, et civili societati 
“ optata tranquillitas ”—and in a subsequent Encyclic, June 
4, 1871—the Pope records with pleasure, how, when driven 
out of Rome, he was replaced, not by the Romans, or his 
subjects, but by the armed force of Catholic Princes. 

He then speaks of “a powerful neighbour % having sur- 
passed the impudence of the Prodigal Son in the Gospel by 
having taken possession of Rome (s). 





(s) As to the relations of the Papacy with foreign Governments, the 
Kingdom of Italy, and the annexation of Rome to it, see: 

Report: from Committee on regulation of Roman Catholies in Foreign 
Countries, 1816-17, reprinted in 1852. 

Report of the Select Committee appointed to inquire into the state of 
Treland, 1825 (especially the examination of the Right Rey. James 
Doyle, D.D, and the Most Rey, Dr. Murray). 

Correspondence respecting the Relations between foreign Governments 
and the Court of Rome, 1851. 

Correspondence respecting ihe Affairs of Rome, 1870-71. 

The reports of the Debates in the Camera dei Deputati, and in the 
Senato del Regno, published at Florence, 1870-71. . 

Sessione 1870-71, prima della XI. Legislatura, Camera dei Deputati.” 

Doevmenti Diplomatiet retatiri alla Questione Romana, communicati 
dal Ministro deyli Affari: Esteri (Visconti Venosta), nella tornata, del 
Decembre 19, 1870. 

The Gazzetta Ufficiale del Regno d’ Italia, May 15, 1871, contains the 
statute which governs the relations of the Papacy with the Italian 
Kingdom., 

The Gazzetta Ufficrale of June 6, 1871, contains a further law as to the 
relations of the priesthood with the Italian civil authorities and Govern- 
ment. See also Z2 Rinnovamento Cattolico, An. 1, 21 Giugno 1871. 

Le Guorantigie alla Sede Pontificia, Discorso pronunziato dal Cavaliere 


Boneompagni nella Camera dei Deputati addi 25 Gennaio 1871. Firenze. 
é 
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CHAPTER VIII. 


THE INTERNATIONAL RELATIONS OF THE PAPACY WITH 
FOREIGN STATES IN WHICH A PROTESTANT CHURCH IS 
ESTABLISHUED—RBULLZ CIRCUMSCRIPTIONUM (a). 


CCCXCI. Tne territorial changes in Europe (/), and, 
indeed, in the world, which followed upon the Treaty of 
Vienna, brought the Roman See into immediate contact with 
Protestant States, with which it had hitherto had no relations. 
By that treaty, territories inhabited for the most part by 
Roman Catholics, accustomed to acknowledge the supremacy 
of the Pope as an indispensable part of their religious belief, 
were transferred to Sovercigns who had always considered 
the rejection and denial of his authority as necessary for the 
political and religious welfare of their dominions. Rome had 
no longer to deal exclusively with those Princes who bore, 
as their proudest distinctions, the religious titles which she 
had conferred upon them. Her intercourse was no longer 
to be confined to His Most Christian Majesty, The Catholic 
King, His Most Faithful Majesty, or His Apostolical 
Majesty. 

The Duke of Muscovy, whom Rome had not long ago 
regarded with Chinese indifference as an outer barbarian, 
had become one of the most powerful European potentates, 
uniting to his ancient title of Chief of the Greek Church, 
that of Protector of ten millions of Roman Catholic Poles. 





(@) De Pradt, Les Quatre Concordats, t. i. Avant-propos. 
(6) Walter, ss, 42, 48, as to the Greek Church. 
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The King of Prussia (e), whom fifty years ago Rome had still 
addressed as the Marquis of Brandenburg, had grown into 
a powerful monarch in fact as well as name; and had 
added to his compact military State two ecclesiastical elec- 
torates, besides Prince Bishoprics, abbeys, and chapters. 
The Protestant Stadholder of Holland had become 
possessed of that ancient inheritance of the Catholic Sove- 
reigns, the Belgie provinecs, and of the Prince Bishopric of 





(c) On August 24, 1870, the following correspondence took place 
between the Pope and King William of Prussia :— 


Letter from the Pupe, 

“ Your Majesty,—In the present grave circumstances it may perhaps 
appear to you an unusual thing to receive a letter from me; but as Vicar 
on the earth of the God of peace, I cannot do less than offer you my 
mediation, It is my desire to witness the cessation of warlike prepara~ 
tions, and to put a stop to the evils which are their inevitable consequence. 
My mediation is that of a sovereign who, in his quality of king, can, by 
reason of the smallness of his territory, inspire no feeling of jealousy, but 
who nevertheless shall inspire confidence by the moral and religious in- 
fluence which he personifies. 

“ May God lend his ear to my wishes, and listen also to those which I 
form for your Majesty, to whom I desire to be united in the bonds of 
mutual charity. 

“The Vatican, July 22, 1870. Pits, P.P. IX, 

“P.S,—I have written in the same terms to His Majesty the Emperor 
of the French.” 





Answer of the King of Prussia. 


“Most August Pontiff,—I haye not been surprised, but profoundly 
moved, in reading the touching words traced by vour-hand to canse the 
voice of the God of peace to be heard. Tlow could my heart refuse to 
listen to so powerful an appeal? God is my witness that neither I nor 
my people have desired or provoked this war. In obeying the sacred 
duties that God imposes on sovereigns and on nations, we take up the 
sword to defend the independence and the honour of our country, and 
we shall ever be ready to lay it down at the moment that those treasures 
are safe guarded. If your Holiness could offer ine, on the part of him 
who has so unexpectedly declared war against ns, the assurance of sin- 
cerely pacific dispositions, and guarantees against the repetition of a 
similar attempt against the peace and tranquillity of Murope, it will cer- 
tainly not be I who shall refuse to receive them from the venerable hands 
of your Holiness, united as I am with you by the bonds of Christian 
charity and of a sincere friendship. WILLIAM.” 
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Liége. Passing by, therefore, the revolutions of Roman 
Catholic Southern America, in Europe alone a new order 
of things had arisen, to which the application of Papal claims 
was a matter of great novelty and nicety, not the less so on . 
account of the remarkable circumstances connected with 
the Pope himself. For he did not pretend to be ignorant of 
a fact patent to the world, namely, that his restoration to 
Rome was mainly owing to the energies and the arms of 
schismatical and herctical powers; that Russia and Prussia 
—and, above all, excommunicated England—had been the 
principal instruments in reseating him upon the pontifical 
throne, from which he had been dragged by Roman Catholic 
France. 

CCCXCII. The first remark which is of importance, the 
object of this work being considered, is, that the Papal Sec 
has entered into no convention, strictly speaking, with any 
non-Roman-Catholic State. Before the year’ 1850, the 
only Concordat since the Treaty of Vienna which had been 
entered into was one with Bavaria (7) in 1817. 

The communications between the Roman See and the 
Protestant States of Germany have assumed the form of 
edicts on the part of the Pope, with respect to the creation, 
restoration, and general adjustment of dioceses, entitled 
© Bulle Circumscriptionis ;” and on the part of the State a 
recognition of these Bulls in a domestic law or statute sub- 
sequently promulgated. 

CCCXCIIL (¢) To this adoption of the regulations of 
Rome by the plucet of the territorial power, German jurists 
are careful not to ascribe that binding power, for the future, 
which is inherent in a Treaty or Concordat. The acts of 
the State, which clothe these Papal edicts with the cha- 





(d) Eichhorn, Kirchenrecht, 1. Band, 13, ii. Abschn. ti. ¢, 1. 

Philipps, Kirchenrecht, 3, 523, for the status of the Roman Catholic 
Church, generally, in Germauy. 

(e) Fide Eichhorn, supra. 

Kliber, Ocffent. Recht des Deutschen Bundes, Th, 2, s. 420. 

Philipps, 3, 677, G78, G79, complains of this construction. 
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racter of municipal law, emphatically recite that their force, 
as such, is derived from the Sovereign who promulgates 
them; and the Bulls relating to Prussia and Hanover recited 
that they had been framed with the acquiescence and consent 
of the Sovereign, : 
CCCXCIV. The Bulla Circumscriptionis for Pyussia is 
known by the title “ De Salute” (f), the words with which 
the instrument Begins; it was accompanied by a letter 
beginning “ Dilecti filii.” In both documents the approba- 
tion of the King of Prussia was recited. This Bull was 
sanctioned by a Cabinet order of the King of Prussia (9). 





(f) The Bull is given at length in the Appendices to Eichhorn and 
Phallipps, and in the Purl. Papers. See below. 

g “ Berlin, August 23, 1821, 

“ Whereas the Papal Bull submitted to me by you, which begins with 
the words ‘De salute animarum,’ and is dated Rome, the 16th of July of 
this year (xvii, Cal. Aug.), agrees in its essential contents with that 
arrangement which was catered into on the 25th of Mareh of this year 
yespecting the establishment, endowment, and limits of the archbishopries 
and bishopries of the Catholic Churcl in ihe State, and of all subjects 
having reference thereto, and which was already sanctioned by me on the 
Mth of June of this year, I will hereby give, on your proposal—also to the 
essential contents of this Bull, namely, to what concerns the enactments 
respecting things having reference to the before-mentioned subjects—my 
royal approval and sanction, by virtue of which these enactments are to 
be observed as the binding statute of the Catholic Church of the State, by 
all those whom it concerns, 

“This, my royal approvel and suuetion, T give in virtue of my sovereign 
rights, and without prejudice to these rights, as well as to all my subjects 
of the Evangelical Church of the State. 

“ Accordingly, this Bull is to be printed in the Collection of Law. 
the Ministry of Ecclesiastical Laws is to take care of its execution, 

“ (Signed) Frengrie WIntrAM. 

“To the State Chancellor, Prince von Hardenherg.” 

—Parl. Papers, 1851, p. 169. 

The relations between Prussia and the Pope are still in an 
unsettled condition. For the history of this subject, since 1873, 
the following authorities should be consulted: “Die Preussischen 
Kirchengesetze, for the years 1873, 1874, 1875, 1276, 1878, 1880; with the 
Commentary of Dr. P. Hinschius, published at Berlin and Leipzig, 
‘These laws go by the name of the “ Falk Laws,” haying been introduced 
into the Prussian Parliament by the “Kultus-Minister,” Dr, Falk. There is 
enly one law amongst these that applies to the whole of the German 
Empire; ali the others are merely Prussian, Seo also: Jahrbuch frig 





s, and 
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“The Bulla circumsegiptionis for Hanover bore date 
March 26, 1824, and begins, “ Imperio Romanorum Ponti- 
“ ficium;” it recites that Bias VIL. had considered the 





Gesetagebung und Verwaltung des Deutschey Reichsg Annual Register, 
1872, pp. 246-7 ; 1873, pp, 193-5 ; 1874, pp. 225-9. : 

In, 1878 a correspondence took place between William, King of Prussia, 
who had become the Emperor of Germany, and the Pope. On August 7, 
1873, the Pope, Pius [X., wrote to the Emperor as follows :— 

“Your Majesty,—The measures which have been adopted by your 
Majesty's Government for some time past all aim more and more at the 
destruction of Catholicism, When I seriously ponder over the causes 
which may have led to these yery hard measures, I confess that I am 
unable to discover any reasons for such a course, On the other hand, I 
am informed that yonr Majesty does not cquntenance the proceedings of 
your Government, and does not approve the harshness of the measures 
adopted against the Catholic religion, Tf, then, it be true that your 
Majesty does not approve thereof— and the letters which your August 
Majesty has addressed to me formerly might sufficiently demonstrate that 
you cannot approve that which is now occurring—if, I say, your Majesty 
does not approve of your Government continuing in the path it has chosen 
of further extending its rigorous measures against the religion of Jesus 
Christ, whereby the Jatter is most injuriously afleeted—will your 
Majesty, then, not become convinced that these measures have no other 
effect than that of undermining your Majesty's own throne? I speak 
with frankness, for my banner is truth; I speak in order to fulfil one of 
my duties, which consists in telling the truth to all, even to those who are 
not Catholies—for every one who has been baptized belongs in some way 
or other—which to deline more precisely would be here out of place— 
belongs, T say, to the Pope. I cherish the conviction that your Majesty 
will receive my observations with your usual goodness, and will adopt the 
measures necessary in the present case. While offering to your Most 
Gracious Majesty the expression of my devotion and esteem, I pray to 
God that Me may enfol your Majesty and myself in one and the same 
bond of merey. 














ened) Pro.” 

On September 3 the Emperor replied as follow; 

“Tam glad that your Mfolincss has, as in former times, done me the 
honour to write tome. I rejoice the more at this, since an opportunity 
is thereby afforded me of correcting errors which, as appears from the 
contents of the letter of your IIoliness of August 7, must have occurred 
in the communications you lave received relative to German affairs, if 
the reports which are made to your Ioliness, respecting German questions 
only, stated the supposition that my Government enters upon a path of 
whieh T do not approve. 

“ According to the constitution of my States, such a case cannot happen, 
since the laws and Government measuves in Prussia require my consent 
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matter, and proceeds, “re pfopterea éollata cum Serenissixao 
“ Georgio Quarto regnorum Magne Britatnies et Hiberniz 
* unitorum necnon Mangovere Rege,” &. This Bull was ° 





as sovereign, To my deep sorrow, a portion of my Catholic subjects have 
organised for the past two years a political party, which endeavours to 
disturb, by intrigues hostile to the State, the religious peace which has 
existed in Prussia for centuries. Leading Catholic priests have unfor- 
tunately not only approved this movement, but joined in it to the extent 
of open revolt against existing Jaws. It will not have escaped the obser- 
vation of your Holiness that similar indications manifest themselves at 
the present time in several European and some trans-Atlantic States, It 
is not. my mission to investigate the causes by which the clergy and the 
faithful of one of the Christian denominations can be induced actively to 
assist the enemies of all laty; but it certainly is my mission to protect 
internal peace, and preserve the authority of the laws in the States whose 
government has been entrusted to me by God, Lam conscious that T 
owe hereafter an account of the accomplishment of this my kingly duty. 
T shall maintain law and order in my States against all attacks, as long as 
God gives me the power; I am in duty bound to do it as a Christian | 
monarch, even when, to my sorrow, I have to fulfil this royal duty against 
servants of a Church which, I suppose, acknowledges no less than tho 
evangelical Church that the commandment of obedience to secular autho- 
rity is an emanation of the revealed will of God. Many of the priests in 
Prussia subject to your Holiness disown, to my regret, the Christian 
doctrine in this respect, and place my Government under the necessity, 
supported by the great majority of my loyal Catholic and Evangelical 
subjects, of extorting obedience to the law by worldly means, I willingly 
entertain the hope that your Holiness, upon being informed of the true 
position of affairs, will use your authority to put an end to the agitation, 
carried on amidst deplorable distortion of the truth and abuse of priestly 
authority. The religion of Jesus Christ has, as [ attest to your Holiness 
before God, nothing to do with these intrigues, any more than has truth, 
to whose banner, invoked by your Iloliness, I unreservedly subseribe, 
‘There is one more expression in the letter of your Holiness which T cannot 
pass over without contradiction, although it is not based upon the previous 
information but upon the belief of your Holiness—namely, the expression 
that everyone that has received baptism belongs to the Pope. The 
Evangelical creed, which, as must be known to your Holiness, J, like my 
ancestors and the majority of my subjects, profess, does not permit us to 
accept in our relations to God any other mediator than our Lord Jesus 
Christ. The difference of belief does not prevent me living in peace with 
those who é@o not share mine, and offering your Holiness the expression 
of my personal devotion and esteem, I, &e. 

(Signed) oWiaM.” 
—Annual Register, 1873, pp. 193-5. 


VOL. IT. It 
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ratified by a royal sanction of George IV., dated from 
Carlton House in England (4). : 

CCCXCV. According to the Law of Hanover (7), all 
Bulls and Briefs yequired the Royal place, unless they 
related solely to spiritual matters, and if they did they were 
to be brought under the supervision of the King. The 
Roman Catholic Bishops of Hanover took a very stringent 
oath of fidelity to the Crown ( jy 





(A) Parl. Papers, 1851, pp. 90-102, 

See Appendices to Eichhorn and Phillips for the Bull. 

() Part. Papers, 1851, p. 89. 

(J) “FORM OF OATH OF ALLEGIANCE TO BE TAKEN BY ROWAN CATHOLIC 

BISHOPS IN HANOVER. 

“1, N.N., Bishop of Hildesheim and Administrator of Osnabriick, 
swear, &c. &c,, on oath before the Almighty and All-knowing God, 
that, after haying been promoted to the dignity of Bishop of Hildesheim 
and nominated Administrator of the Diocese of Osnabriick, I will bo true, 
devoted, obedient, and subject to his Majesty, Ernest Augustus King of 
Tanover, Royal Prince of Great Britain and Ireland, Duke of Cumberland, 
Duke of Brunswick and Liineburg, &e., my most gracious King and Ruler 
of the land, and to his ilustrions legal successors in the Government. I 
will promote to the best of my power, in the practical circle allotted to 
me, what may advantage his Majesty and the common welfare (avoiding 
injury and disadvantage); and truly and conscientiously attend to my 
episcopal office, and my episcopal administration, I will take pains to 
lead a worthy and irreproachable life, and most zealously will, above all, 
be anxious that Christian knowledge and true piety, joined with reverence 
towards the head of the State and love to the fatherland, shall take deep 
root and blossom with vigour in the ecclesiastics and laymen entrusted to 
my direction, and especially also in the growing youth. I will therefore 
not suffer or allow that priests or other ecclesiastics under my control 
shall teach or act in a contrary sense or spirit, or otherwise, by word or 
deed, lead astray the fidelity of the subjects, and their loyalty to their 
King and fatherland; and should I get knowledge that anywhere, 
within or without my diocese, anything should be intended which could 
threaten with danger his Majesty the King, his dignity and rights, as 
well as the security, peace, and welfare of the State, I will make imme- 
diately a faithful report thereof, At the same time I declare hereby that 
T thoroughly understand, and will cause to De understood, the oath which 
I have to tender to his Holiness the Pope, as Head of the Catholic 
Church, before entering my oflice, and especially the clause in this oath 
which purports, ‘Ifec omnia et singula et inviolabilius observabo, quo 
certior sum, nihil in illis contineri, quod juramento fidelitatis meze erga 
Regem Hannovyerie ejusque ad thronum successores debite adversari 
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CCCXCVI. The relations of the Papal See with the 
Provinces of the Upper Rhine have been less easily arranged, 

On March 24, 1818 (4), Wiirtemberg, Baden, the two 
Hesses, Mecklenburg, Nassau, Oldenburg, the Grand- 
Ducal and Ducal Houses of Saxe, Liibeck, Bremen, Frank- 
fort, and Hamburg, put forth a Latin declaration, which 
they subsequently denominated “ Magna Charta Libertatis 
“ Keclesie Catholice Romane,” founded upon the principles 
of the German Princes’ Concordat of 1446, upon the reso- 
lutions of the Archbishops at Ems (die Emser Punktation) 
and the Austrian constitution of the Church under Joseph IT, 

This declaration was resisted and replied to by the Pope, 
who subsequently, in August 1821, promulgated a “ Bulla 
“ circumscriptionis Diecesium Provincie Ecclesiasticw supe- 
“ yioris Rheni,”in which he recited that the Sovereigns of the 
territories above mentioned had sent ambassadors to Rome 
to arrange matters respecting the foundation and dotation of 
certain Bishopries ; “ast cum res omnes ecclesiastice, de 
 quibus actum fuit, conciliari minime potuerint.” His 
Holiness was therefore compelled to make ecclesiastical 
arrangements for the faithful in these countries, in the hope 
that the rulers of them would be brought to a better mind. 
This bull begins, “Provida solersque.” 

The Sovereigns of the provinces replied by a “ Kirchen- 
“ pragmatik,” in which the former resolutions were embodied. 

On April 11, 1827, the Pope promulgated a « Bulla 
“ erectionis Dicecesium Provincie Ecclesiastica: Superioris 
‘* Rheni,” beginning, “ Ad dominici gregis custodiam ” @). 





possit;’ that I do not consider myself in any other sense, by this said 
oath of consecration, bound to an act or omission of any kind which 
would be against my duty as a subject, and the oath of allegiance, deyo- 
tion, and subjection which I have tendered to his Majesty my most 
gracious King and Ruler of the land. All this I swear, vow, and declare, 
so help me God, and His holy Word."—Parl. Papers, 1851, p. 103, 

(4) Phillipps, iti. 529, 

() See Philipps, Band iii, and Hichhorn, ii. App. for these Bulls; and 
Parl, Papers, 1851. “ Further Correspondence.” &e..p, 2. Hooane eae) 
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In this instrument the Sovercigns of the respective terri- 
tories were allowed the power of objecting to any one of 
the candidates for the episcopal and archiepiscopal sees; and 
a hope was expressed that they would be benevolent 
towards their Catholic subjects, who would be most loyal to 
them. 

CCCXCVII. These Bulls were finally admitted by the 
respective governments, it being declared “ that nothing 
« therein contained shall be construed or considered as inter- 
* fering with the rights of the Sovereign, opposed to the 
“laws and ordinances of the land, the archiepiscopal and 
* episcopal privileges, or the rights of the Evangelical Con- 
“ fession and Church ” (m). 

Moreover, on January 30, 1830, the Governments of 
the States to which these Bulls were applicable, promulgated 
“an ordinance relative to the exercise of the sovereign right 
“of protection and superintendence over the Catholic 
“ Church.” It recited the Bulls, and proceeded: “ now 
“ that, in consequence of the agreement made (getroffenen 
“ Abrede) with the Roman Court, the episcopal sees and 
“ Cathedral Chapters of this Church province are entirely 
“ filled, and they have entered upon the exercise of the 
** authorities connected therewith, we are induced, in con- 
“ currence with the other Governments inthe Upper Rhine 
“ Province, to publish and make known the following 
“ ordinances for the maintenance of our right of protection 
“and superintendence over the Catholic Church in our 
“ dominions.” 

Then follow thirty-nine Articles, in none of which the 
Roman Sce is mentioned, except in the fifth, which declares 
that all Roman Bulls and Briefs must receive the sanction of 
the Sovereign, and that Bulls which have received it are only 
binding so long as nothing contrary to them shall have been 
enacted by the State: that the sanction of the State is 





(m) Phallipps, iii. 532. 
Parl. Papers, 1851,“ Further Correspondence,” &e., p. 3. 
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necessary not only for present, but for former Papal ordi- 
nances, if it be intended to use them. Otherwise all reference 
to “ foreign” authority is forbidden, and the “ Metropolitan” 
is spoken of throughout as the ecclesiastical superior. 

By Article 3-—* Every State exercises its inalienable 
“ sovereign right of protection and superintendence (Majes- 
“ tétsrechte des Schutzes und der Oberaufsicht) over the 
« Church to its full extent.” 

By Article 8—* The Metropolitan constitution is re-esta- 
“ blished according to its original intention, and the exercise 
of the Metropolitan rights belonging to the Archbishop 
“ are under the united protection of the collective States.” 

By Article 10—* The Church disputes (kirchliche Streit- 
“ sachen) of Catholics may in no case be carried out of the 
“ province, or before foreign judges ; and therefore, in their 
“ respect, the necessary regulations will be made.” 

. By ‘Article 15—“ No ceclesiastic can be clected Bishop 
“ who is not a German by birthand a citizen of the State in 
“ which the vacant episcopal see is situated, or of one of the 
“ States which have united to form such diocese.” 

By Article 16— The Bishop-elect is to apply to the 
“ Superior of the Church for information immediately after 
*‘ the election. Prior to consecration he is to take the oaths 
“ of fidelity and obedience, in his quality of Bishop, to the 
“ Sovereign of the country.” 

By Article 17—-“ After having received consecration, 
“ the Bishop enters into full exercise of the rights and duties 
“ connected with the episcopacy, and the Governments will 
“ not suffer him to be impeded; on the contrary, they will 
“ effectually protect him.” 

By Article 22—* Taxes or rates, of whatever kind they 
“ may be, ov by whatever names they may be called, shall 
“ not be raised either by our own or by foreign ecclesiastical 
“ authorities.” 

By Article 33—“ No ecelesiastie can accept any digni- 
“ ties, pensions, decorations, or titles from foreigners without 
“ the consent of his Sovereign.” 
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By Article 34 —“ Every ecclesiastic, before he receives the 
“ Church ordination, shall take the oath of fidelity to the Head 
“ of the State, and swear canonical obedience to the Bishop.” 

By Article 36—* The ecclesiastics as well as the laity 
“have the right of appeal to the State authorities, whenever 
“ an abuse of the ecclesiastical authorities takes place against 
« them.” : 

CCCXCVIIT. The object of these regulations is mani- 
festly to form a national Catholic Church. 

The Pope remonstrated in a letter directed to the Arch- 
bishops of the provinces, beginning “ Pervenerat non ita,” 
complaining of ecclesiastical assent having been given to 
many of the provisions, and of a breach of the alleged con- 
vention between the Princesand the Roman See. The Bishops 
of the Upper Rhine more lately demanded a repeal of many 
secular provisions concerning the Church, and claimed a 
right of free communication with Rome (z). 

In Baden laborious negotiations for three or four years 
preceded the Concordat of 1858, which, when at last com- 
pleted, excited much discontent in the country (0). 

CCCXCIX. Saxony presents the solitary instance of a 
Roman Catholic Sovereign over 2 Lutheran people—a state 
of things exactly reversed in Belgium during the reign of 
Leopold I. 

CCCC. Inthe fifteenth century the Prince and the people 
of Saxony embraced the Evangelical Protestant religion (p). 

The provisions of the Treaty of Passau (1552), of the 
Peace of Augsburg (1555), and of the additional articles to 
the Treaty of Westphalia, were strictly applied to Saxony. 

During the existence of the Imperial Diet, Saxony was 
President of the “ Corpus Evangelicorum,” the politically~ 
recognised part of the Imperial Representation. 





(n) Phillipps, Band iti. App. 3 
Parl, Papers, 1851.“ Further Correspondence,” 
Gazette de Hanau, 1851 (before June), 

(0) Ann, des D. M. 1858-59, p. 268. 

() Parl. Papers, 185), p. 223. 
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Upper Lusatia was acquired by the Electoral House of 
Saxony in 1635, at the Peace of Prague. In this province 
the Roman Catholic Religion prevailed, and the preserva~ 
tion of its rights was confirmed by the Elector. 

Augustus the Strong acquired the Crown of Poland, and 
embraced the Roman Catholic Faith; but he secured to his 
country, by what is called “ the Reservation ” (Reservalien), 
all its religious rights. Till 1697 the Roman Catholic faith 
was only tolerated in Saxony. 

By Article V. of the Treaty of Posen, and by mandate 
of February 16, 1807, Roman Catholics and Lvangelicals 
were placed on an cquality as to their religious worship, and 
as to their civil and political rights. But the relation of the 
Roman Catholic Church to the State and its fixed govern- 
ment, were established by a law promulgated on February 
19, 1829. 

This law gave an organic construction to the Roman 
Catholic Church without any Concordat from the See of 
Rome. 

In the old hereditary dominions there is an Apostolic Vica- 
riate, to which office the Pope appoints one of the native 
clergy proposed to him by the King. The Apostolic Vicar 
takes an oath of allegiance to the King. 

In Upper Lusatia the episcopal dutics are performed by 
the Dean at Budissin or Bautzen; the Dean is chosen by 
the Chapter and confirmed by the King (g). 

There are no bishoprics in Saxony. When the Pope 
makes the Apostolic Vicar or the Dean a Bishop, it is ix 
partibus infidelium. 

The Placet (7) is required for cvery notification of the Pope 
or the Apostolic Vicar. The right of the Placet is incident 





(g) The Apostolic Vicar and the Dean are generally united in tho same 
person, who is made a Bishop tn parfibus. He must take the oath of 
obedience to the Constitution of 1631. 

(*) The exercise of the royal supremacy (jus cirea sacra) over the 
Church is settled by the Regulations of 1837 and 1845. 
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to the sovereignty of the State, whether the King be Roman 
Catholic or not. 

All ecclesiastical authorities are subject to the Depart- 
ment of Public Instruction (das Ministerium des Cultus). 
Complaints of the abuse of the ecclesiastical power arc 
brought before this department and before the Cabinet. 

The arrangements entered into between Wirtemberg and 
the Papal See were the Bulls already mentioned of Provida 
solersque (August 16, 1821), Ad dominici gregis custodiam 
(April 11, 1827). 

By a royal Ordinance of January 30, 1830, all Papal 
Bulls and Briefs must obtain the royal sanction, and no 
former Bulls can be put in force without it. 

A Concordat was concluded with Wiirtemberg in June 
1857, which gave great privileges to the Wiirtemberg 
Church. But the ecclesiastics of Wiirtemberg remained 
subject to the common law, and the attempt to procure for 
them an exceptional tribunal failed. The Pope submitted 
on account of the existing condition of things (s). 

CCCCL. In Denmark (¢) no communication since the 
Reformation has taken place with Rome. At Copenhagen 
there is a Roman Catholic chapel, under the protection of the 
Austrian Government, who are bound by treaty to tolerate 
a Protestant chapel at, Vienna. 

In Sweden and Norway (x) there is no arrangement of the 
nature of a Concordat subsisting between the Crown and 
Rome. From the time of Charles IX. to 1780, no Roman 
Catholic priest could legally officiate in the kingdom. The 
Pope obtained toleration for the Roman Catholics when 
Gustavus III. visited Rome in 1780. 

No Papal Bull has ever been published in these dominions. 

CCCCII. There is no Concordat existing between the 
Swiss Confederation, as such, and the Roman See (x). The 





(8) Ann, des D. M, 1858-59, p. 255, 
(é) Parl. Papers, 1851, p. 81. * (uw) Ibid, p. 807. 
(rv) Parl. Papers, 1851, p. 321. 
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Federal Government does not interfere in any way respect- 
ing the appointment of Bishops, or the promulgation of Bulls 
or other instruments from Rome. These matters are regu- 
lated by the authorities of the respective Cantons, and the 
arrangements relating to them are of various kinds. But 
although no uniform rule upon these matters prevails through- 
out Switzerland, the principle of requiring the sanction of 
the domestic authority in all cases where the Sce of Rome 
directly addresses itself to the subject of that authority, 
appears to be steadily adhered to. 

CCCCIII. The Bishops in the Roman Catholic Cantons 
are appointed either directly by the Cantonal authorities, 
or subject to their approbation, and the publication of Papal 
Bulls and instruments is not permitted without the previous 
placet of the Government (y). 

CCCCIV. There was a formal Convention (z) entered 
into between the Pope and the Canton of St. Gall, relative 
to the re-organisation of the Bishopric of St, Gall, in 1845 
(a). This appears to be the only instance of any kind of 
Concordat between the Roman See and any of the Swiss 
Cantons. After this Convention a Bull was issued in 1847 
(b), and was sanctioned by the placet of the Landamman 
and Executive Council of the Canton of St. Gall in an act 
which carefully guarded “ the sovereign right which belongs 
“ to the State in reference to the Catholic body.” 

In 1824 (c), on the occasion of the establishment of the 
double Episcopal See of Coire and Gall, without notice 





(y) The Valais appears to be the only exception ; in it Bulls, &c., are 
published without the placet of the Government. 

(s) Parl. Papers, “ Further Correspondence,” p. 51. 

(a) See p. GL, cha. for the Bull relative to this bishopric, beginning 
“ Tnstabilis rerum humanarum memoria.” 

(8) Ibid. pp. 72,73. The Act of the State of St. Gall. ‘‘ Der Eingangs 
erwihnten Bulle, welche anfiingt ‘ Tnstabilis’ us.w., wird anmit das ob- 
rigkeitliche Plazet ertheilt,” &e. 

“a Genannte Bulle soll, sowohl in ihrem Urtexte als in der von uns aner- 
kannten deutschen Uebersetzung, in die Sammlung der Gesetze und 
Beschliisse aufgenommen werden,” 
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given to the State, or its consent being obtained, the Great 
Council passed a resolution refusing to recognise the nego- 
tiation sequestrating the temporalities of the Bishopric of 
Coire, and declaring to the Prince Bishop of Coire that the 
State considered “every Bishop of Coire, both according to 
“ legal principles and special agreements with the Episcopal 
“ See, and the existing laws, to be, in every temporal 
“ respect, as much dependent upon the same as other 
“ Christian Sovereigns considered their Bishops to be.” 

In 1834 (d) the President and Great Council of the 
Canton of Lucerne put forth a law subjecting to the 
placet of the State “Roman Bulls, Briefs, and other en- 
“ actments.” 

- In 1850, the Great Council of the Canton of the Grisons 
promulgated an Ordinance declaring, among other things, 
* that all regulations and enactments of ecclesiastical 
“ authorities of both religions, intended to reach the people, 
« directly or indirectly, shall be submitted to the inspection 
“ of the Executive, prior to their being promulgated, com- 
“ municated, executed, or applied” (e). This law is enforced 
by the penalties of fine and imprisonment. 

CCCCV: The reorganisation of the Bishopric of Basle (f), 
1828-1830, was effected upon the principle of “ Episcopal 
“ Concordats ” and “ Papal Demarcation Bulls,” recognised 
by special “ State sanctions ” of the respective Governments 
of the Cantons. One of the most curious instances of the 
jealousy with which the Swiss have regarded whatever was 
supposed to be an ecclesiastical encroachment upon the 
civil power, is to be found in the address of the old Patrician 
Government of Fribourg to the Bishop of Fribourg, com- 
plaining of the publication by him of directions concerning 
the observance of Lent, without the knowledge or consent of 





(a) Ibid. p. 76. (e) Did. p. 77. ° 
(f) Ibid. pp. 78, 153. 


See especially the Historical Memoir (Vorrede), p. 78; translated, 
eet, © od: f 
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the Government (y). The language in which the Fribourg 
Government enunciates the principle on which it relies is 
remarkable: “Il est dans la nature des choses, il est de 
“ Pessence de la souveraineté, et lordre public réclame im- 
“ périeusement que tout acte, quelle qu’en soit la source ou 
“Te but, ne puisse ¢tre publié dans un Etat sans ’agrément 
“de Vautorité souveraine. Cette régle, si intimement liée 
“ au bien de la société, a été observée, Votre Grandeur ne 
“saurait lignorer, dans les Etats les plus attachés 3 la 
“ religion catholique, et qui par conséquent respectaient le 
© plus les droits de PEglise.” 

CCCCV (a). In 1872 (September, October) the Pope 
erected Geneva into a Roman Catholic Bishopric indepen- 
dently of the existing Bishopric of Lausanne, and appointed 
M. Mermillod Bishop, without any consent on the part of 
the State. The Civil Power refused to recognise this new 
Bishopric and forbade M. Mermillod to exercise Episcopal 
functions, or even to discharge the duties of his former office 
as curé, in Geneva (h). 

CCCCV (a). The new and preposterous dogmata pro- 
mulgated by the Vatican Council of 1870 caused a material 
secession from the Roman Church in Germany. A body of 
Priests, Theologians and simple believers, subsequently 
placed under the supervision of a duly consecrated Bishop, 
united under the name of Old Catholics (Alt-Catholische) 
to form a Church. The corporate existence of this religious 
community has been recognised by the Prussian Govern- 
ment. “This old catholic body is described by a very 
eminent Divine of the Church of England as (2): ‘Catholic, 
“ yet not papal; episcopal, with no shadow of doubt or 
prejudice resting on the validity of its orders; friendly 





(g) Ibid? p. 228, (2) Ann, Reg. 1872, p. 279. 

(f) Ann, Reg. 1873, p. 192. 

Report of the Proceedings of the Reunion Conference at Bonn, 1875, 
with a Preface by Dr. Liddon, p. xxv. 
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“ with the orthodox East, yet free from the stiffness and 
* one-sidedness of an isolated tradition; sympathising with 
‘all that is thorough and honest in the critical methods of 
Protestant Germany, yet holding on firmly and strenucusly 
to the Faith of Antiquity.” 
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CHAPTER IX. 


TIE INTERNATIONAL RELATIONS OF THE PAPACY WITIL 
STATES IN WICH A BRANCIE OF THE CATIIOLIC 
CHURCH, NOT IN COMMUNICATION WITH ROME, IS 
ESTABLISHED. 


CCCCVI. We have now to consider the relations of the 
Papacy with those States in which a branch of the Catholic 
Church is established (a), These Catholic Churches 
are distinguished from Roman Catholic Churches by not 
acknowledging the Pope as their spiritual chief, and 
from merely Protestant Churches by their Episcopate; or, 
as it is clearly said by Portalis, “ Toutes les communions 
“ protestantes s’accordent sur certains principes. Elles 
“ wadmettent aucune hiérarchie entre les pasteurs” (b). The 
established Catholic Churches not in communion with Rome 
are two: 

1. The Greek Church. 

2. The English Church, and, us connected with it, 

Lhe English Church in the Colonies, the Episcopalian 
Churches of Scotland and of Ireland, and the North American 
Church, These are not established, in the sense of being 
endowed by the State. 

CCCCVII. It does not lie within the province of this 
work to dwell upon the history of that great schism between 
the Greek and Latin Churches which made the first external 
rent in the seamless robe of the Church. 








{a) Parl. Papers, 1819, p. 254. bid, 1851, p. 178. 

(b) Rapport du Vicomte Portalis sur les Articles organiques des Cultes 
protestants. 

Discours, ete., sur le Concordat de 1801, par le Vicomte Portalis (Paris: 
1845), p, 105, 


494 INTERNATIONAL LAW. 


The Greek branch: of the Catholic Church is said to 
number eighty millions of worshippers. It is established in 
Russia, Greece, Roumania, Servia, Montenegro, and in parts 
of the Ottoman Empire. In all these countries the Roman 
See fosters a separate communion. 

CCCCVIII. Russia has no Concordat with the Pope, 
put certain articles were agreed upon in 1847, between them, 
which regulate the appointment of Roman Catholic prelates, 
They are nominated by the Emperor, who communicates 
his choice confidentially to the Pope, who, if he entertain 
no objection to it, canonically institutes the imperial nominee. 
But all direct communication between the Pope and the 
Roman clergy in Russia is interdicted; the only channels 
through which it is allowed to be carricd on being the 
Russian mission at Rome and the Department of Foreign 
Affairs at St. Petersburg. This department and that of 
Foreign Worship (which is under the jurisdiction of the 
Minister of the Interior), examine every instrument emanat- 
ing from Rome before it can be delivered to the clergy of 
that see. 

The present practice of the Russian Government is to 
decline the reception of any Nuncios or Papal Legates at 
St. Petersburg, except such as are sent on special missions. 

In Poland the Pope, in 1858, vainly endeavoured to 
negotiate a Concordat for the Roman Church in Poland 
with the Emperor of Russia. 

In the Diocese of Chelin and other dioceses the Clergy of 
the United Greek Church became merged in the Orthodox 
Greek Church (c). 

’ CCCCIX. No Concordat, or arrangement in any way - 
equivalent or analogous to it, subsists between the Sublime 
Porte and Rome. The Roman Vicar Apostolic resident 
at Constantinople is not recognised by the Turkish Govern- 


ment. 
The Roman Bishops are either appointed or confirmed 





(ce) Ann, des D, M, 1858, p. 267, 
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by the Pope, and Papal instruments are transmitted to them 
from Rome, either directly or through the unrecognised 
Vicar Apostolic; but no Papal Brief can be legally enforced, 
and the Pope appears to connive at the exercise of spiritual 
authority by the Roman communities in Turkey, but to re- 
serve to himself the right of interference (d). 

CCCCX, The relations of the National Church of Greece 
with the Patriarchate of Constantinople will be mentioned 
in the next chapter. 

Between the Kingdom of Greece and the See of Rome 
there exists no Concordat, or. equivalent arrangement. 

The Latin population appears to be diminishing, though 
in some of the islands, inhabited by the descendants of the 
old Venetian and French settlers, the Latin Bishops exist 
in a number at present disproportioned to their congrega- 
tions, 

The Pope directly appoints Bishops of the Latin Church, 
who apply to the Minister of State for their exeguatur, which, 
it appears, has never been refused. 

The Pope does not appear to be compelled to nominate 
natives to the Latin sees, though the existing Latin Bishops 
are natives, 

The reception and publication of Papal instruments is not 
forbidden by any law, but, as a matter of fact, communica- 
tions from Rome are carried on through the medium of a 
private correspondence. 

The Latin Church founds its rights on long custom and 
enjoyment guaranteed at the Revolution, which guarantee 
was recognised by the National Assembly in 1843, at the 
period of the formation of the Constitution. 

The Bishops are required to take the oath of allegiance to 
the King, and of fidelity to the Constitution. 





(d) “The.appointment of Bishops,” writes Sir Stratford Canning, “is 
at once a matter of conflicting pretensions, and of mutual though tacit 
compromise between the Court of Rome and the several Roman Catholie 
communities."—Parl, Papers, 1851, p. 823. 
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’ CCCCXT. The history of the relations of the Roman See 
with England, since the Reformation, is without parallel in 
the annals of the world. 

Before the Reformation, these relations of England with 
Rome were not unlike those which subsisted between the 
Papacy and other considerable independent kingdoms. 

. In the history of no kingdom is the independence of the 
natignal, Church written with a firmer character than in that 
of dEngland, in the statutes of the Realm, the dectsions of 
judicial tribunals, and the debates of Parliament. 

The Constitutions of Clarendon, in Henry II.’s reign 
(A.p. 1164), though directly aimed at the représsion of the : 
inordinate claims and privileges of the national Church, were, 
no doubt, indirectly < calculated, as Hume observes, “ uy 
“ establish thé mdependency of England on the Papacy ; ’ 
and therefore, when the King ‘sought Pope Alexander's 
ratification of them, that Pontiff annulled and rejected all 
but six out of the sixteen memorable articles. _ The resist- 
ance of Becket, and still more the general feeling excited 
hy” the wicked and impolitic murder of that prelate, pro- 
cured the practical abrogation of the articles objected to, 
hy the enactments of Edward I. (e) and ILL, of Richard IT., 
of Henry IV. and V., and of Edward IV. ; 

CCCCXIL. In the severe penalties attached to the statutes 
of Provisors andPremunire may be read the steady deter- 
mination of the English people to maintain an independent — 
national Church, and to resist the ultramontane doctrines 
which had taken root in other countries. ; 

The Statute of Provisors (25 Ed. ILI. st. 4, a.p. 1850) 
recites that “ the Holy Church of England” was founded 
in the “estate of prelacy within the realm of England” 
by the King and nobles of England, and forbids the 
prevalent abuses of the Pope’s bestowing benetices upon 
aliens, “ benefices of England which be of the advowry of 
the people of Holy Church,” the reservation of’ first-fruits 





(e) Seg the provisions of the Parliament at Carlisle, a.p, 1807, 
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to the Pope, and thé provision or reservation of benefices 
to Rome. By 38 Ed. IIT. st. 2. (a.p. 1363), persons receiv- 
ing citations from Rome in Courts pertaining to the King, 
&c., are liable to the penalty of 25 Ed. IIT. st. 5, c. 22 (f). 

The Statute (Am 1392) 16 Richard II. ¢. 5, renders 


(f) 38 Ed. IIL. st. 2, a.p. 1363, ; 
“ Preunire for suing in a Foreign realm, oy impeaching of judgment 
‘iven,” 
2 Premunire, 80 called from the words of thie writ :-— Rex vice comiti,” 
&e., “ premunire facias priefectum A.B. quod tune sit coram nobis,” 

25 Ed. TIT. gt. 5, ¢, 22, a.p. 1851; Against Provisots. Now vepealed. 

There are various statutes of Richard II, against giving benefices to 
aliens, or allowing aliens to purchase or convey benefices, viz. :— 

18 Rich. IL, st. 2; & 2, isa confirmation of the statute of 25 Ed, IL, 

st. 4, See tooe. 3. ss 

16 Rich. IL. ¢. 5, ap. 1892, made it Premunire to purchase Bulls or 

other instruments from Rome. 

This statute was called by the Pope execrubile statutum, and the passing 
of it foedum et turpe Facinus.—Burn's Ecclesiastical Law, Il. 86 (ed. 
Phillimore), See also, generally, as to Papal authority— 4 

2 Hen, IV, ¢, 8, ap, 1400, “ 

3 Men, V. st. 2, ¢. 4, a.p, 1415. 

82 Hen. VI. c. 1 (Ireland), a.p. 1454. All statutes against Provisors 

in England and Ireland to he kept in force, i 

7 Ed. IV. c. 2 (Ireland), a.p, 1467. Against Bulls from Rome, 

2 Ed, TV. ¢. 3, 

10 Hen, VIII. c, 5. An Act against Provisors to Rome. 

283 Hen, VIII. c. 20, An Act restraining payment of Annates to the 

See of Rome, a.v, 1531, 

24 Hen. VIII. c. 12, a.p. 1532. The great Statute forbidding A ppeals 

to Rome, under pain of Premunire. 

25 len. VII. c. 10, a.p. 1648, Act of the Submission of the Clergy 

and the Restraint of Appeals, BG 
c, 20. Act for Non-payment of First-fruits to the Bishop 








: of Rome. 








¢.21. Concerning Peter-pence and Dispensations. 
23 Hen, VIEL ec. 18 (Ireland), a.p. 1587. An-Act against the Autho- 
rity of the Bishop of Rome. 
—. ¢. 16, a.v. 1536, As to Dispensations and Licenses 
heretofore obtained from the See of Rome. 
—— ¢, 19 (Treland), 4.0. 1587, The Act of Faculties. 
5 Eliz. ¢. 1 and 18 Eliz. ¢.2 brought the maintaining the pre-eminence 
of the See of Rome undeg the penalties of the Statutes of Provisors and 
Pramunire, 
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the procuring of Bulls from Rome liable to Pramunire, and 
it recites a variety of Papal aggressions upon the privileges 
of the Crown: among other matters, as to the translation of 
Bishops out of the realm, or from one bishopric to another 
within the realm, ard the carrying of treasure out of the 
realm, ‘ and so the realm, destitute as well of counsel as of 
* substance, to the final destruction of the said realm, and 
“ so the Crown of England, which hath been so free at all 
“times that it hath been in no earthly subjection, but 
“immediately subject to God in all things touching the 
© regality (la regalic) of the same Crown, and to none other, 
* should be submitted to the Pope, and the laws and statutes 
“of the realm by him defeated and avoided at his will, in 
“ perpetual destruction of the sovereignty of the kingdom of 
“ the King and Lord, his crown, his royalty, and of all 
his realm, which God defend.” 

This statute before the Reformation, and the subsequent 
enactment of 24 Henry VIII., c. 12, and the famous case 
of Cawdry (gy), may be said to contain the whole Constitn- 
tional Law of England upon the subject of the usurpation 
of the Papal See upon the liberties of the national Church, 
and in regard to the authority and privilege of the English 

Crown. 

“  CCCCXIIL. It would be difficult to conceive a clearer 
or more dignified exposition of the law upon this subject 
than is contained in the prefatory part of the statute of 
Henry VIII. i 

“Where by divers sundry old authentick histories and 
“ chronicles, it is manifestly declared and expressed, that 
“this realm of England is an empire, and so hath been 
“ accepted in the world, governed by one supreme head and 
« King, having the dignity and royal estate of the imperial 
“ crown of the same; unto whom a body politic, compact of 
“all sorts and degrees of people, divided in terms, and by 
“ names of spirituality and temporalty, beén bounden and 





(g) 5 Coke, 8. 
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“ owen to bear next to God anatural and humble obedience ; 
“ he being also instituted and furnished, by the goodness and 
“sufferance of Almighty God, with plenary, whole, and 
“entire power, pre-eminence, authority, prerogative, and 
“ jurisdiction to render and yield justice and final determi- 
© nation to all manner of folk, resiants, or subjects within 
this his realm, in all causes, matters, debates, and conten- 
“tions, happening to occur, insurge, or begin within the 
“limits thereof, without restraint or provocation to any 
foreign princes or potentates of the world; the body 
spiritual whereof having power, when any cause of the 
law divine happened to come in question, or of spiritual 
learning, then it was declared, interpreted, and shewed by 
that part of the said body politic called the spiritualty, 
now being usually called the English Church, which 
always hath been reputed, and also found of that sort, 
‘that both for knowledge, integrity, and sufficiency of 
number it hath beenalways thought, and is also at this hour 
sufficient and meet of itself, without the intermeddling 
of any exterior person or persons, to declareand determine 
all such doubts, and to administer all such offices and duties 
“as to their rooms spiritual doth appertain ; for the due admi- 
nistration whereof, and to keep them from corruption and 
sinister affection, the King’s most noble progenitors, and 
the antecessors of the nobles of this realm, have sufficiently 
endowed the said Church, both with honour and posses- 
sions; and the laws temporal for trial of property of 
lands and goods, and for the conservation of the people of 
“ this realm in unity and peace, without rapine or spoil, was 
“and yet is administered, adjudged and executed by sundry 
“judges and ministers of the other part of the said body 
* politic, called the temporalty ; and both their authorities 
and jurisdictions do conjoin together in the due adminis- 
“ tration of justice, the one to help the other.” 
CCCCXIV.” At the period of the Reformation, the na- 
tional Church introduced an express denial of the authority 
of the Pope, henceforth called in all public acts and docu- 
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ments the Bishop of Rome, into her articles and canons, and 
an acknowledgment of the temporal supremacy of the 
Crown over the Ecclesiastical as well as the Civil State. 

Henry VIII. (h) was excommunicated, and in the Bull 
his subjects were commanded to renounce their allegiance, 
and the nobles were ordered “sub ejusdem excommunica- 
*tionis ac perditionis bonorum suorum penis,” to unite 
with all Christian Princes in expelling Henry from England, 
Elizabeth (7) was excommunicated in pretty similar terms, 
but not until twelye years after her acecssion, In answer 
to a request from the Emperor and other Roman Catholic 
Princes that she would allow the Roman Catholics places of 
worship, she replied that she would not allow them to keep 
up a distinct communion, alleging her reasons in these re- 
markable words, “ for there was no new faith propagated in 
“ England: no religion set up but that which was com- 
“manded by our Saviour, practised by the primitive 
“ Church (7), and unanimously approved by the fathers of 
“the best antiquity” (4). The Roman Catholics, both in 
England and Ircland, outwardly conformed to the services 
of the Church for about ten years (2). 

Both this fact and the ground of Queen Elizabeth’s refusal 
are remarkable, and not without their bearing, as consider- 
ations of International Law, upon the question of the Papal 
aggression in England, in 1851. 

CCCCXV. As _ Jesuits pursued their machinations 





(4) Damnatio et Excommunicatio Tenviei VIII. Regis Anglia, gjusque 
fautorum, &e. (edita aD, 1535 et 1538), This is printed at length in the 
Appendix to the Brutum Fulmen, or the Bull of Pope Pius V. concerning 
the Damnation, Paar and Depesition of Queen Elizabeth : 
and the Bull of Pope Paul IIL. against Henry VIIL, by Thomas 
(Barlow), Lord Bishop of Lincotn, (London: 1681.) 

(2) Accession, A.D. 1558 ; excommunication, 4.p. 1570. 

(j) The English Church has always held the doctrine of St, Cyprian, 
“Episcopatus unus est, cujus a singulis in solidum pars tenetur.”—De 
Unitate Eccles, (London), 641. 

({k) Collier's Eccles, Hist, of Great Britain, vol. vi, pp. 268, 264 ; wide 
ante, p. 366, note (9). 

(D) Collier's Eccles, Hist, vol. vi. p. 264. 


ENGLAND AND ROME. 501 


against Elizabeth, she had recourse, by way of defence, to the 
severest statutes against the Papal power, enacting that the 
attributing by act or speech any such authority or jurisdic- 
tion to the Bishop of Rome as he had heretofore claimed 
should be punishable with Premunire. 

CCCCXVI. In the year 1827, long after the Pope had 
been restored to the Vatican, in great measure through 
British money and British arms, this statute of Elizabeth was 
held by the law officers of the Crown to be still in force, and 
actually to prevent Mr. Canning (then Sceretary for Foreign 
Affairs) from replying to a letter sent to him by the Pope 
announcing his succession to the Pontificate(m). From the 
reign of Elizabeth till the recent Act of Victoria, all legal 
channels of communication—we pass by the illegal exception 
of James II.’s reign—between Great Britain and the See 
of Rome were closed,—a fact in history almost incredible’ 
when it is remembered how large was the number of Roman 
Catholics in Ireland alone (7). 

CCCCXVII. William III. introduced that barbarous 
code of persecuting laws against the Roman Catholics which 
disgraced the statute-book of this country until the reign of 
George III.; which made Ireland, according to Mr. Burke’s 
expression, “ full of penalties and full of Papists” (0); and 
which as entirely failed in its object of eradicating Papacy 
as the Inquisition had failed in destroying Protestantism, 

Since the alterations which the law has undergone during 
the reign of the present Sovereign, it is questionable whether 
any civil penalty attaches to the acknowledgment of the 
Pope. 








Qn) Mr. Canning’s speech on the Roman Catholic question, March 6, 
1é27. 

(nr) In Collier's Eccles, History, vol. ix. p. 365, will be found Paul V.’s 
Briel to the Roman Catholics forbidding their going to the English 
service, or taking the oath of allegiance, a.p. 1606; and Cardinal Bellar- 
mine's letter to the Archpriest. 

(0) Traets on the Papery Laws, Burke's Works, vol. ix. 

George Blackwell, against the Oath of Allegiance, a.p. 1607, p. 365, 
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CCCCXVHUI. The national intercourse with the Sce of 
Rome was made lawful in 1848 by the statute 11 & 12 Viet. 
c. 108, which enacted as follows : 

“1, That, notwithstanding anything contained in any Act 
“ or Acts now in force, it shall be lawful for her Majesty, 
“ her heirs and successors, to establish and maintain diplo- 
“matic relations, and to hold diplomatic intercourse, with 
the Sovereign of the Roman States, 

* 2, Provided always, and be it enacted, that it shall not 
be lawful for her Majesty, her heirs or successors, to 
receive at the Court of London, as ambassador, enyoy 
extraordinary, minister plenipotentiary, or other diplomatic 
“ agent, accredited by the Sovercign of the Roman States, 
“ any person who shall be in Holy Orders in the Church of 
“ Rome, or a Jesuit or member of any other Religious 
« Order, Community, or Society of the Church of Rome, 
“ bound by monastic or religious vows. 

«3. Provided always, and be it enacted, that nothing 
herein contained shall repeal, weaken, or affect, or be con- 
- ©strued to repeal, weaken, or affect, any laws or statutes, 
“ or any pars of any laws or statutes, now in force for pre- 
“serving and upholding the supremacy of our Lady the 
® Queen, her heirs and successors, in all matters civil and 
“ ceclesiastical within this realm, and other her Majesty’s 
“ dominions, nor those laws, or parts of laws, now in force 
“which have for their object to control, regulate, and 
“restrain the acts and conduct of her Majesty’s subjects 
“and to prohibit their communications with the Sovereigns 
of foreign States on the said matters, all which laws and 
“statutes ought for ever to be maintained for the dignity of 
“ the Crown and the good of the subject.” 

This statute has not been acted upon. Since the ineorpo- 
ration of the Roman States in the Kingdom of Italy, its 
force may be considered to be spent; and it has in faet been 
repealed as obsolete by 38 & 39 Vict. c. 66. It is said to 
have given offence to Rome by not speaking of the Pope in 
his spiritual character, and by the prohibition it contained 


‘ 


‘ 
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with respect to the reception of any ecclesiastical ambassador 
from the Holy See. 

The Pope, however, was at that time unquestionably a | 
temporal Sovereign, and in that capacity subject to temporal 
International Law. The Pope had temporal as well as 
ecclesiastical subjects of high rank, and the former might 
well have discharged the duties of ambassador at a foreign 
Court, not in spiritual communion with Rome. If that 
foreign Court had reason to apprehend that the presence of 
an ecclesiastical ambassador would be likely, on whatever 
account, to disturb the peace of the country, it was surcly 
justified, both by the practice of comity as well as by strict 
law, in refusing to receive an accredited minister of that 
character. . 

CCCCXIX. It is necessary to preface our observations 
on the promulgation in England of the Papal instrument, in 
1850, by some notice of the relations which have previously 
subsisted between the Roman Catholics in these realms and 
the See of Rome, since the epoch of the Reformation. 

Dr, Watson (p), Bishop of Lincoln, in Queen Mary’s 
time, the last survivor of the prelates expelled by- Queen 
Elizabeth, died in 1584. The Pope did not then attempt 
—though urged to do so at Rome—the establishment of a 
Roman Catholic Episeopacy in England. In 1589 an 
Archipresbyter was sent here, under the authority of a 
Brief from Gregory XIII.; a Mr. Blackwell was instituted 
to the office, in which he was confirmed by a Brief of 
Clement VIII. in 1599. Rome governed the Roman 
Catholics through these Archipresbyters till about 1623; 
then the visit of Prince Charles (afterwards Charles I.) 
to Spain, his subsequent marriage with the French Princess 





(p) The Letters Apostolic, by Dr. Twiss, contain a great amount of 
information on this subject. See e. vy. p. 114. In the Appendix will be 
found the Bull of Pius LX., and varions instruments of his predecessors 
affecting the Roman Catholics i in England, 

See, too, Butler's Iistorical Memoirs of the Roman Cathe dics, and 
Dod@s (Roman Catholic) History. 
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Henrietta Maria, and the consequent necessity of a Papal 
dispensation, produced a relaxation, if not of the law itself 
in England, of the severity of its administration against 
Rome. 

In 1622, a Roman Catholic Bishop of Chalcedon, that is 
in partibus, appears for the first time to have been sent to 
England by virtue ofa Papal Bull. Two things are remark- 
able in this instrument:— 

1, That it is expressly provided that no prejudice should 
arise from it to the Patriarch of Constantinople, to whom 
the Church of Chalcedon was subject. 

2, That no allusion to England is to be found in it. 

So carefully was both the public law of the Church, which 
is itsclf of an international character,and the law which regu- 
lates the intercourse of independent nations, observed in this 
instance. 

Subsequently, a Vicar Apostolic was scnt from Rome 
to England (9). This Vicar, though also a Bishop, was not, 
in the Canonical sense, Ordinary in the place over which 
he presided ; therefore the Roman Catholics remained under 
the immediate authority of the See of Rome. In James II.’s 
time, the number of Vicars Apostolic was increased to 
four, and so it remained till the year 1840. There were 
afterwards eight Vicars, with Bishops in partibus as coad- 
jutors, 

Under thissystema regular Roman Catholic Hierarchy was 
not established, and it would seem that the Canon Law was 
imperfectly, if at all, applicable to that status of the Roman 
Catholics. . 

In Ireland the Roman Catholic Church has for many years 
been on a different footing, namely, it has been governed by 
Ordinaries and not by Vicars Apostolic. 

In the British Colonies, the Roman Catholic Church is 
partly endowed and established, as in Canada, and every where 
tolerated, in whatever form it may chance to assume. 





(q) Brief of Benedict XTV., in 1753, beginning, “ Apostolicum Minis« 
terium,” Bullarium, t, iv. p. 59. 
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CCCCXX. It will be obvious from this necessarily brief 
sketch of the status of the Roman Catholics in England 
since the Reformation, that the ill-advised instrument which 
Pius IX. sent to these shores in 1851 was well calculated 
to excite the national feeling to the utmost verge of hostility 
against the Roman Catholics, and to resuscitate the expiring 
embers of Religious animosity. 

Not only was the customary law, as acknowledged and 
expounded by the greatest jurists and canonists of Rome, in 
the promulgation of decrees without the Place or Exequatur 
cf the State, violated, but the additional injury was done 
of proclaiming to the subjects of that State that the Church 
established in it was deficient in that indispensable and dis- 
tinguishing mark of Catholicity which the Constitution had 
declared .it to possess. 

Upon this principle the infraction of the law by the late 
Papal Bull would have been, so faras the State alone is 
concerned, less, if it had been confined to Scotland, where 
there is no established Dpiscopacy, and still less in the 
United States of North America, where there is no estab- 
lished Church at all; though in both it would have been a 
clear offence against International Ecclesiastical Law, as not 
having the Bxequatur or Placet of the Sovercign. 

1, The very title of the Bull, «P.P. IX. Litera Apo- 
“ stolice guibus Hierarchia Episcopalis in Anglia restituitur,” 
conveyed an insult to the branch of the Catholic Church 
established in England, 

A country which has retained as a cardinal point of its 
constitution the primitive episcopal government of the 
Catholic Church has a right to treat the Papal appointment 
of'aforeign Episcopate, unauthorised by the State, as a grave 
infraction of International Law—far graver than it would 
have been if no such national branch of the Catholic Church 
had been established in the State. Thus the manifesto on 
March 29, 1851, of the two Archbishops and twenty Bishops 
of the English Church set forth “ the undoubted identity of 
“the Church before and after the Reformation,” and that 
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at the Reformation the English Church rejected certain 
corruptions and established “ one uniform ritual,” but “ with- 
“ out in any degree severing herconnection with the ancicnt 
“ Catholic Church” (rv). In Pius TX.’s Apostolic Letters 
not only were Bishops created by titles derived from places 
in the Queen’s dominions, thereby forestalling the preroga- 
tive of the Crown as to the future creation of Anglican 
Bishops, but, in one instance, that of St. David’s, the title 
of an existing Anglican See was conferred by the Pope upon 
one of the Roman Bishops. 

2, The language of the instrument (s), treating England 
as if it had been a territory of the Sovereign of the Roman 
States, parcelling out the kingdom into districts, “ motu 
“ proprio,” “ plenitudine Apostolicw nostra potestatis,” 
without the faintest allusion to any other authority, was 
another aggravation of the offence, as were also— 

3. The undeniable fact that the act, being done “ Rege 
“ inconsulto,” was done contrary to Canon no less than to 
International Law. 

4, The proclamation of the Bull in the Metropolis of 
the kingdom, without any Plucet or Exequatur from the 
Sovereign. 

Lastly, the Pope could not allege, by way of defence or 
palliation, the impossibility of conferring with the Sovercign 
of Great Britain, before he did an act without precedent in 
Ecclesiastical or International Law, because the statute 
above mentioned afforded at that time means of international 
communication between the two Courts. 

CCCCXXI. It is not within the scope of this work to 
travel into any political or ecclesiastical questions growing 





(vr) The Guardian, April 2, 1851, 

(8) “Ttaque post rem universam a nobis ctiam aceurata considerationo 
perpensam, motu proprio, certa scientia, ac de plenitudine Apostolic 
uostrm potestatis constitnimus, atque decernimus in regno Angle refloreat 
jucta communes Ecclesia Regulas UWicrarchia ordinariorum Fpiscoporum 
gui a sedibus nuneupantur quas hic hisce ipsis nostris Literis in singulis 
Apostolicorum Vicariatuum Districtibus constituimus.” 
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out of this wrongful and illegal act ; but no impartial writer 
upon International Law could pass it by without adverting 
to the censure which that Law inflicts upon it. 

It is true that the publication of these Letters Apostolic 
raised a ferment in the minds of the English people, greatly 
resembling that which disgraced this country in the reign of 
Charles II., under the auspices of Titus Oates. 

The result of many stormy debates in Parliament was the 
following statute (¢): 

“Whereas divers of her Majesty’s Roman Catholic 
“ subjects have assumed to themselves the titles of Arch- 
“ bishops and Bishops of a pretended province, and of pre- 
“tended secs or dioceses, within the United Kingdom, 
“under colour of an alleged authority given to them for 
“ that purpose by certain Briefs, Rescripts, or Letters Apo- 
“ stolical from the See of Rome, and particularly by a certain 
“ Brief, Rescript, or Letter Apostolical purporting to have 
“been given at Rome on the twenty-ninth of September 
“ One thousand eight hundred and fifty; and whereas by 
“the Act of the tenth year of King George the Fourth, 
“ chapter seven, after reciting that the Protestant Episco- 
“pal Church of England and Ireland, and the doctrine, 
“ discipline, and government thercof, and likewise the Pro- 
“ testant Presbyterian Church of Scotland, and the doctrine, 
“ discipline and government thereof, were by the respective 
“ Acts of Union of England and Scotland, and of Great 
* Britain and Ireland, established permanently and inyio- 
“ ably, and that the right and title of Archbishops to their 
“ respective provinces, of Bishops to their sees, and of Deans 
“to their deaneries, as well in England as in Ireland, had 
“ been settled and established by law; it was enacted, that if 
“any person after the commencement of that Act, other than 
“ the person thereunto authorised by law, should assume or 





@ 14g 15 Viet. cap. 60, dn Act to prevent the Assumption of certain 
Ecclesiastical Titles in respect of Places in the United Kingdom (August 1 4 
1851). 
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“ use the name, style, or title of Archbishop of any province, 
“ Bishop of any bishopric, or Dean of any deanery, in 
“England or Ireland, he should for every such offence 
“ forfeit and pay the sum of one hundred pounds; and 
“ whereas it may be doubted whether the recited enactment 
“ extends to the assumption of the title of Archbishop or 
“ Bishop of a pretended province or diocese, or Archbishop 
“ or Bishop of a city, place, or territory, or Dean of any 
“ pretended deanery in England or Ireland, not being the 
“ see, province, or diocese of any Archbishop or Bishop or 
“ deanery of any Dean recognised by law; but the attempt 
“ to establish, under colour of authority from the See of 
« Rome or otherwise, such pretended secs, provinces, dio- 
“ ceses, or dceaneries, is illegal and void; and whereas it is 
“expedient to prohibit the assumption of such titles in 
“yespect of any places within the United Kingdom: be it 
“ therefore declared and enacted by the Queen’s most Excel- 
lent Majesty, by and with the advice and consent of the 
“ Lords Spiritual and Temporal, and Commons, in this present 
« Parliament assembled, and by the authority of the same, 
“ that-—- 

“TJ, All such Briefs, Rescripts, or Letters Apostolical, 
“ and all and every the jurisdiction, authority, pre-eminence, 
“or title conferred or pretended to be conferred thereby, 
“ are and shall be and be deemed unlawful and void. 

“TI, And be it enacted, that if, after the passing of 
“ this Act, any person shall obtain or cause to be procured 
“ from the Bishop or See of Rome, or shall publish or put * 
“in use within any part of the United Kingdom, any such 
« Bull, Brief, Rescript, or Letter Apostolical, or any other 
“ instrument or writing, for the purpose of constituting such 
“ Archbishops or Bishops of such pretended provinces, 
* sees, or dioceses, within the United Kingdom; or if any 
“ person other than a person thereunto authorised by law in 
“ respect of an archbishopric, bishopric, or deanery of the 
“ United Church of England and Ireland, assume or use 
“ the name, style, or title of Archbishop, Bishop, or Dean 
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“ of any city, town, or place, or of any territory or district, 
“ (under any designation or description whatsoever,) in the 
** United Kingdom, whether such city, town, or place, or 
“ such territory or district, be or be not the see or the pro~ 
“vince, or co-extensive with the province, of any Arch- 
“ bishop, or the see or the diocese, or co-extensive with the 
* diocese, of any Bishop, or the seat or place of the Church 
“of any Dean, or co-cxtensive with any deanery, of the 
“said United Church, the person so offending shall for 
“ every such offence forfeit and pay the sum of one hundred 
* pounds, to be recovered as penalties imposed by the 
recited Act may be recovered under the provisions thereof, 
“or by an action of debt at the suit of any person in one 
“ of her Majesty’s Superior Courts of Law, with the con- 
“ sent of her Majesty’s Attorney-General in England and 
‘‘Treland, or her Majesty’s Advocate in Scotland, as the 
‘ case may be.” 

The policy of Queen Elizabeth was certainly bolder and 
perhaps wiser: when in her time the Pope sent an unin- 
vited Legate to England, she took good care that he should 
not set his foot upon the shore of her territory, and if he 
had done so, she would certainly have sent him back to 
Rome. 

CCCCXXIa. The Act, however, of the 14 & 15 Vict. 
c. 60 has been continually violated ever since its enactment, 
and the provisions of it have never been enforced ; moreover, 
the abolition of the Irish Church Establishment in 1869 gave 
an application to it which had never been intended. The 
disestablished Irish Bishops became Hable to penalties which 
were directed against the Roman Bishops. In 1871 a re- 
pealing Act was passed, which, however, carefully asserted 
the principle that no pre-eminence or coercive power could 
be conferred otherwise than by the laws of the realm. It 
recites that, under 14 & 15 Vict. c. 60, “ certain enactments 
* were made, prohibiting under penalties the assumption of 
« the title of Archbishop or Bishop of a pretended province 
“or diocese, or Archbishop or Bishop of a city, place, or 
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“ territory, or dean of any pretended deanery in England or 
“ Treland, not being the see, province, or diocese of an arch- 
«bishop or bishop or deanery ofany dean recognised by law ; ” 
and proceeds to enact that, “ whereas no ecclesiastical title 
“of honour or dignity derived from any see, province, 
“« diocese, or deanery recognised by law, or from any city, 
‘« town, place, or territory within this realm can be validly 
“ ereated, nor can any such see, province, diocese, or deanery 
‘ be validly created, nor can any pre-eminence or coercive 
“ power be conferred otherwise than under the authority 
“ and by the favour of her Majesty, her heirs and succes- 
“sors, and according to the laws of this realm; but it is 
‘ not expedient to impose penalties upon those ministers of 
“ yeligion who may, as among the members of the several 
‘religious bodies to which they respectively belong, be 
‘designated by distinctions regarded as titles of office, 
‘although such designation may be connected with the 
“ name of some town or place within the realm: 

“ Be it therefore declared and enacted by the Queen’s 
* most Ixcellent Majesty, by and with the advice and 
* consent of the Lords Spiritual and Temporal, and Commons 
‘in this present Parliament assembled, and by the authority 
“ of the same as follows: 

“1, The said Act of the session of Parliament held in the 
“ fourteenth and fifteenth years of the reign of her Majesty, 
“ chapter sixty, shall be and the same is hereby repealed: 
« Provided, that such repeal shall not nor shall anything in 
“ this Act contained be deemed in any way to authorise or 
* sanction the conferring or attempting to confer any rank, 
“ title, or precedence, authority or jurisdiction on or over 
“any subject of this realm by any person or persons in 
“ or out of this realm, other than the Sovereign thereof” (x). 

CCCCXXII. The practice of Rome since the reign of 





(u) 34 Viet. ce. 1. An Act to repeal an Act for preventing the assump- 
tion of certain Ecclesiastical Titles in respect of places in the United 
Kingdom, 
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Queen Elizabeth to appoint Roman Catholic Bishops én par- 
tibus, did not infringe directly the principle of territorial 
authority incident to Sovereigns or prelates of the country. 
The conduct of Great Britain with respect to the consecra- 
tion of Bishops for the United States of North America was 
in harmony with this principle, and it must also be re- 
membered that there was no established Church in that 
country, and that there is no trace in the English statute (x) 
of the assumption of authority over the subjects of the 
United States. The conduct of Great Britain with respect: 
to the establishment of the Anglican Bishopric at Jerusalem 
can only be defended, as a question of International Law, 
upon the ground of the permission of the Sultan, and, as a 
question of Canonical Law, upon the permission of the Greek 
ecclesiastical authorities. 

The statute founding that Bishopric was accompanied 
by a Letter Commendatory from the Archbishop of Can- 
terbury “to the Right Reverend our Brothers in Christ, 
“the Prelates and Bishops of the Ancient and Apostolic 
“Churches in Syria and the countries adjacent; ” and 
also by an explanatory statement published by authority, in 
which it was declared that the new Bishop’s “ spiritual 
“authority will extend over the English clergy and con- 
“ gregations, and over those who may join his Church, and 
“ place themselves under his episcopal authority in Pales- 
“ tine, and, for the present, in the rest of Syria, in Chaldea, 
“ Egypt, and Abyssinia: such jurisdiction being exeréised, 
“ as nearly as may be, according to the laws, canons, and 
“ customs of the Church of England; the Bishop having 
“ power to frame, with the consent of the Metropolitan, par- 
“ ticular rules and orders for the peculiar wants of his people. 
“ His chief missionary care will be directed to the conversion 
“ of the Jews, to their protection, and to their useful em- 
“ ployment.” 

“ He will establish and maintain, as far as in him lies, 


(x) 26 George IIL. ¢. 84, 
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“ relations of Christian charity with other Churches repre- 
“ sented at Jerusalem, and in particular with the Orthodox 
“ Greek Church ; taking special care to convince them that 
“ the Chureh of England does uot wish to disturb, or divide, 
“ or interfere with them; but that she is ready, in the spirit 
* of Christian love, to rendér them such offices of friendship 
“ as they may be willing to receive.” 

T.ord Aberdeen, who was consulted at the time of the 
institution of the bishopric, afterwards declared in a letter, 
which has been published, that no interference was intended 
with the authority of the Greek Church (y). ~ 

Cohsidered apart from these limitations, the terms of the 
English statute (z) under which this Bishopric was founded 
are so extensive as to be, however unintentionally, indefen- 
sible, upon the strict principles of International Law, Eccle- 
sinstical as well as Civil. = tt 





(y) Thomassinus has a chapter on the difficulties arising “ circa ordina- 
tiones Episcoporum, vel pkurium in una urbe,” &e.— Velus et Nova Eccles. 
Discipl. pt. 4.1.1, @. xxix. ©. vii. refers to the case of Venice, in which 
there were Greek Bishops for the Greek people; so in Cyprus and 
Rhodes: “Duo quippe in nno populo erant populi, due urbe in una urbes 
quoties duos assignari TV ipiscopos indultum est. .” The second Bishop 
should be confined to those of his own country and 1 language, and act 
with-the permission of the first. 

(2) 5 Victoria, c. 6, 8. 1,.- 
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CHAPTER X, 


THE ELECTORS, MINISTERS, AND COURTS OF THE POPE, 
CONSIDERED IN THEIR RELATION TO FOREIGN STATES, 


CCCCXXILII. Tux ambition of the Emperors of Ger- 
many, which at one period, as we have seen, claimetl the 
absolute powea of nominating the Pope, produced a re- 
action both in favour of a free election to the spiritual throne 
and in favour of the independence of the temporal princef- 
pality ; for it beeame evident to Catholic Sovereigns that 
the Sovereign who nominated the Supreme Pontiff would 
indirectly govern the whole of ‘Christendom (a). 

At all times, indeed, the rule and manner of succession to 
that throne; which claims, without reference to territorial 
limits, a spiritual allegianfe theoretically from all Christians, 
practically from all ¢o-religionists, of whatever country they 
may be subjects, must be a question of grave general inter- 
national importance. But at no time perhaps can’ this be 
more truly predicated than at the present. It will be found 
on inquiry, that most of the questions which in these days 
agitate nations have religion for their object or their pre- 
text. The difficult problem which the union of a temporal 
sovereignty with an universal spiritual dominion so long 
presented to Europe has indeed been solved for-the present 
certainly, perhaps for the future also,-by the Parliament. 
of the Italian Kingdom ; nevertheless the ‘peculiar condition. 
of the Papacy still involves political and international con- 
siderations interesting to all States (). 





(@) Portalis, Introd. vy. vi. 
(6) Farint, Lo Stato Romano, vol. iv. Lettera XV. al G. Gladstone. 
“Ne cid diponde tanto della natura dei Governi che prevalgono in 
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CCCCXXIV. It is therefore expedient to inquire :— 

1, What qualifications render a person eligible to be 
clected Pope? 

2, Who are the electors and the ministers of the Pope? 

3. What is the mode and law of such election? 

4. May the Pope be deposed for any offence, and by 
whom ? : 

CCCCXXV. (1) According to rule and usage, no one 
is eligible, and no one is elected -to be Pope, except a 
Cardinal (c); but according to the Canon Law, the election 
of another person (4), even,itis said, of a layman (e), would 
not be null. So that Maximilian’s (f ) expectations were 
not without the pale of possible gratification. But the 
throne of Rome may not be filled, as other thrones are, by 
a female. One must be a Protestant, says the French 
canonist who has been already cited, or be blinded by other 
fanatical prejudices, “ pour croire & la fable de la papesse 
«© Jeanne” (9). 

As to the age of the Pope, it must not be less than that of 
the canonical age required for the Episcopate, namely, thirty 
years (2). In the year 1770, it was remarked that of the 
successors of St. Peter three only had reached that elevation 
under the age of forty. 

CCCCXXVI. The Electors of the Pope are the 
Cardinals (2). 





Europa quanto della natura stessa del problema, il quale é implicato nelle 
pit gravi ed universali questioni religiose, internazionalt, e politiche.” 

Vide post, Lettera XVIL 

(6) D. de Maillane, ii, 551. “ Pape.” 

(d) Dist. 79. ¢. 8, oportebat, 

{e) Glos. in cup. si quis pecunia eod. verb, non Apostolicus. 

(f) Pide ante, s. cocxxix. note (y). 

(g) D. de Muaillane, i. 651. © Pape.” 

(A) Ibid, ii, 552,“ Pape.” 

Ibid. i. 113. Age.” 

Ibid. ii.“ Episcopat.” 

() Packmann, Lehrbuch des Kirchenrechts, ss, 175-8, 

Fide post, Lord Palmerston’s observations. 
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Who are the persons eligible for an order possessing such 
an important suffrage ? 

How are the members of this order elected or appointed ? 

What is their history ?—what are the functions of this 
order ?—are questions which immediately present themselves 
for solution, ; 

CCCCOXXVII. Originally every Church was governed 
by a Bishop, who was assisted by a Synod or senate of the 
clergy, that is, of the ‘priests and deacons in his diocese. 
Those of the clergy who were attached by institution to 
certain cures of souls, to certain Churches, were at first 
designated Incardinati, as a name of distinction from the 
temporary and auxiliary clergy not attached to any particular 
Church. : 

The name Incardinatus (j) was afterwards exchanged 
for that of Cardinalis, and in early times every Church 
possessed its Cardinales, though probably the appellation was 
generally confined, as it was in France, to the clergy of the 
city, or suburks of the city of the diocese—in fact, to the chief 
advisers of the Bishop, and was not bestowed upon the rural 
clergy. 

When the Church of Rome claimed pre-eminence over 
all other Churches, it was an evident consequence that her 
Cardinals should be equally distinguished above all others. 

It was the duty of the Roman Cardinals not only to govern 
the Churches of the metropolis of the world, but also to 
form the Council of the chief pastor of that metropolis. 

They were not Cardinals (h) merely because Incardinati 
to different parishes in Rome, but also, and principally, 
because these parishes constituted in their aggregate that 





(7) Also Intitulatus. 
(k) Dist. xxii. ce. 1, 
Dist xxiv. c. 3. 
Dist. Ixxi. ¢, 5. 
Dist. Ixxiv. c. 6, 
Dist. 1xi. e, 13. 
Dist. Ixxix. ¢. 3-5. 
LL2 
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Roman Church which was the head, the centre, the hinge 
(eardo) of all the Churches of the world, These Cardinals, 
though but simple priests and deacons as to their order, 
claimed jurisdiction over the inferior Bishops of the Roman 
Sec. Afterwards the Bishops of seven contiguous and 
surburban sees (episcopi suburbicarii) were added to the 
number of Cardinals. 

The Pope was at first, like other Bishops, elected by the 
clergy, and laity of the city, the choice being ratified by the 
Emperors; then, as we have seen, for atime the Emperor 
usurped the right of nomination, and finally the election 
was left to the regulations of the Roman See. In the 
Council held at Rome under Pope Nicholas II. (a.p. 1059), 
the principal authority in electing the Pope was conferred 
on the Cardinal Bishops; Pope Alexander IIL, in the 
third Council of Lateran (A.D. 1179), excluded the people 
and the clergy from all share in the elections, and made 
equal the right of the Cardinal Bishops, Priests, and 
Deacons. Thus the election of the Pope fell into the hands 
of the College of Cardinals, with whom it has ever since 
remained (2), 

CCCCXXVIII. The appointment of the Cardinals is 
made by the Pope. 

To borrow the language of a learned French canonist (2): 
* comme il n’y a que les Cardinaux qui créent le Pape, il 
“« ny a aussi que le Pape qui erée les Cardinaux; c’est un 
“ principe établi par tous les canonistes.” 

Nevertheless, as a matter of usage, the Pope does not 
create cardinals before the advice and the suffrages of the 
College of Cardinals have been obtained in consistorio 
secreto. The Council of Basle required that the election of 
Cardinals should be conducted by the wuy of serutintum and 





() D. de Maillane, i. 403, Cardinal.” 

Thid. ii, 509, “ Pape,” contains the new regulations of Alexander III. 
at length. 

(m) Ibid, i. 408. © Cardina Ba 
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publicatio, with the suffrage in writing of the majority of the 
Cardinals assembled in their collegiate capacity, non autem 
per vota auricularia, This rule has been only partially 
followed. The creation of Cardinals is not held to resemble 
the election of prelates. 

The number of Cardinals has greatly varied : originally 
it was about fourteen or fifteen, commensurate with the 
Churches and parishes served by the priesthood and diaco- 
nate of Rome; others were added by Pope Marcellus, who 
fixed the number at twenty: five. 

The schism at Avignon (a.p. 1307-77) led to their ex- 
tension, as both the French and the Roman Popes were 
anxious to increase the number of their partisans, 

After the death of Pope Martin V. (a.p. 1431), the 
Cardinals agreed in conclave upon certain articles, the 
effect of which being to admit the Cardinals to share the 
revenues and the jurisdiction, both spiritual and temporal, 
of the Papacy, did, according to high authority, permanently 
alter the conditions both of the sovereignty itself (Signoria 
stessa) and of the temporal government of the Popes (x). 

The Council of Basle (A.D. 1434), among various other 
regulations with respect to the Cardinals, fixed their number 
at twenty-four, and forbad any increase, “ nisi pro magna 
“ Beelesie necessitate vel utilitate” (v0). The Popes, how- 
eycr, utterly disregarded this rule; Leo X. ereated twenty-~ 
one in a single day, in consequence of a conspiracy formed 
against him, the leader of which was a Cardinal. Paul IV. 
fixed the number at forty (y). 

Sixtus V. made what was intended tobe a final regulation 
on this subject by a Bull promulgated in 1586, fixing the 





(n) Furini, Lo Stato Romano, iy. 323-5. Lettera LX. al G. Gladstone, 
Sce these important articles in extenso ; he calls them the Magna Charta 
of the Papal Monarchy. 

(0) Tit.xx. De Numero et Qualitate Cardinalium.— Koch, Sanctio Pray~ 
matiea, §e., Sylloge Doc. p. 143. 

(p) By an Indultum, which is known by the name Compactum, 
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number of Cardinals at seventy, and dividing them into three 
orders :— 

1, The first, Cardinal Bishops, being in number six. 

2, The second, Cardinal Priests, being in number fifty. 

3. The third, Cardinal Deacons, being innumber fourteen. 

Since this regulation, the number appears to have becn 
increased to seventy-two—one being added to the Cardinal 
Bishops, and one to the Cardinal Deacons. Butthe number 
is not necessarily or usually filled up. 

The Council of Trent decreed that the qualifications as 
to morals, doctrine, and learning, which they had already 
specified as needful for the office of Bishop, should be re- 
quired for that of the Cardinals, “quos S. 8, Pontifex ex 
“ omnibus Christianis nationibus, quantum commode ficri 
“ poterit, prout idoncos repererit, assumet.” (7). 

This recommendation or direction evidently tended to 
give an international character to the Sacred College. It 
appears, too, that it was the habit of certain nations to 
choose a Cardinal as the protector of their national eccle- 
siastical interests; and probably from hence grew up the 
custom which prevails to this day, that the sovereigns of 
certain kingdoms are allowed to nominate a Cardinal (1) 
from among their own subjects. In France the new-made 
Cardinal received the insignia of his dignity from the King 
or his Chancellor (s). 

CCCCX XIX. The principal function and privilege of 
the Cardinal is to give his vote for the election of the Pope 
~—a right incident to every Cardinal who has received the 
order of deacon, or who has solicited the Pope to bestow 
upon him that order (¢). 





(q) Sess, xxiv. De Ref. c. 1. 

Vide post, remarks of Lord Palmerston. 

(rv) See this claim very distinctly set forth, on the part of France, in 
1822, and recognised within certain Jimits by Pins VIL, Artaud, Histotre 
de Pie VIL, t, ii. pp. 593-5. 

(8) D. de Muillane, i. p. 408. “ Cardinal.” 

(t) Devoti, Institutionum Canonicarum Libri, t. i. p. 171 (ed. Paris, 
1852). 
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On the tenth day after the death of the Pope, the Cardinals 
ought to meet in conclave: on the next day the election of 
the new Pope begins(u). The Cardinals presentin conclave 
are not bound to await the arrival of those who are absent. 
Votes cannot be given by proxy. The election is generally 
per scrutinium (x), on the publication of which the person 
elected by two-thirds of those present is declared to be 
the new Pope. If no person be so clected, then the votes 
are taken again, in accessa, until, by the requisite propor- 
tion, some person is elected. It would appear, however, 
from the account of the proceedings after the death of 
Pius VIL, that the testament of a deceased Pope may, in 
some degree, contract the mode of his successor’s appoint- 
ment (7). 





(u) Devoti, ibid, p. 260. 

(z) According to Devoti, t. i. ss. 18, 19, 20, 21, pp. 271, 272: “Tribus 
autem modis, alio preeterea nullo, electio perficitur, por serutinium, com- 
promissum et guast inspirationem.” 

The per scrutiniune is to be by three senators ; votes are to be collected, 
1, seereto; 2, singillatim; 3, justo ordine; 4, diligenter : compromissum 
where there is no opposition but all are unanimous: “ per guast inspira- 
tionem electio absolyitur cum clectores omnes quasi divino spiritu afflati 
in eum repenté feruntur, de quo antea vix cogitaverant.” The first of 
these three modes appears to be generally in use. 

(y) “Ensuite le Cardinal La Somagiia, doyen, dit qu'il avait regu de 
son préddcesseur Matici divers papiers, avec Yordre de ne les ouvrir 
qwaprés la mort du Pape, ef. en présence du Sacré Colléze rassemblé, 
Son Eminence décacheta le paquet, et il y trouva deux Brefs, datés de 
Fontainebleau. Le Pape, dans le premier, ordonnait aux Cardinanx do 
se réunir immédiatement sous la présidence du Cardinal doyen, et, en 
dérogeant. & toutes les anciennes constitutions, pour ne considérer que l'em~ 
pire des circonstances et les dangers de I'Eglise, d’élire, dans le plus bref 
délai, un Pape, 4 Ja pluralité des voix. Le second Bref portait les mémes 
dispositions, avec 1a différence que le Pape demandait, pour consacrer 
l'éleetion, les deux tiers des yoix, en conformité de Vancien usage. Le 
Seerétaire du Sacré Collége, Monsignor Mazio, prit alors la parole, et 
déclara qu'il était dépositaire d'un troisiéme Bref, dont, par les ordres du 
Pape, et sous le seeret de la confession, il avait été le rédactewr et le seul 
coulident.* Ce Bref portait la date du mois (octobre 1821. Cttait 
Lépoque oit le Pape avait lancé la Bulle contre les Carbonari, Le Saint 
Pare ordonnait que Yon procédat & léleetion anssitét aprés sa mort, par 
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It would also appear that Pius IX. was much alarmed 
lest, if he died during the sitting of his Vatican. Council, 
that body should be minded to take part in the choice of 
his successor, or some otherirregularity take place. Accord- 
ingly a constitutio was issued by him, “ ad tam funestum 
“ periculum avertendum,” and confining the election to 
the Cardinals (z). (December 4, 1869.) : 

CCCCXXX. The duty which ranks next in importance 
to that of choosing the Pope is that of affording counsel 
to him and assisting him in the spiritual government of the 
world. 

This duty is performed, Ist, in consistorio (a), that is in 
the assemblage of Cardinals at the Papal Palace, in the 
presence of the Pope; 2nd, in congregationibus, that is in 
certain colleges or committees of different official persons, 





acclamation, s'il était possible, et, pour ainsi dire, sur Je corps expirant ; 
que cette élection se fit en secret, sans attendre les Cardinaux hors de 
Rome, sans prévenir les ministres accrédités, sans informer les Cours, 
sans s'occnper des funérailles, avant que l'acte fat consommé. Le Saint 
Pére, avec les expressions les plus pathétiques, reeommandait l'union 
aux Cardinaux, leur rappelait que presque tous étaicnt acs créatures, et 
que la reconnaissance, jointe & l'amour de la religion et de la patrie, 
devait lassurer de leur obéissance. Ce dernier Bref causa la plus vive 
sensation, Cependant, toute la Congrégation eut la sagesse de recon- 
naitre quo les ordres émanés de Sa Saintets, & I'6poque oii les suites de Ja 
réyolation d'Espagne et du Piémont agitaient I'Italie, n’étaient plas appli- 
cables aux circonstances actuclles,”"—-Artaud, Histoire du Pape Pie VIL, 
p. 600, 

(2) “ Motu proprio ac de Apostolic potestatis plenitudine declaramus, 
decernimus, atque statuimus quod, si placuerit Deo mortali Nostra 
peregrinationi, preedicto Generali Concilio Vaticano perdurante, fiuem 
impouere, electio novi Summi Pontificis, in quibuscumque statu et 
terminis Concilium ipsum subsistat, nonnisi per S.R.E, Cardinales fieri 
debeat, minime vero per ipsum Concilium, atque etiam omnino exclusis 
ab eadem electione peragenda quibuscumque aliis personis cujusvis, licet 
ipsius Concilii, auctoritate forte deputandis, preter Cardinales preedictos.” 
Offz. Akt. II. p. 161, , xxxi. 

(a) It is in the Consistory that the allocutions of the Pope are made, 
which are in some degree analogous to royal speeches and public declara~ 
tions of the Executive in other countries, 
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over which a Cardinal presides, and to which a certain 
portion of the Papal Government is delegated (4). 

The authority of the decisions of these committees, qd) 
as to matters of doctrine, (2) as to matters of discipline, 
and (3) as to the adjudication of particular cases, depends of 
course, so far as foreign countrics are concerned, upon the 
law of each country in which the Roman Catholic Church is 
established. 

It is only under great limitations, as to the necessary con- 
currences of the royal, legal, and episcopal authorities, that 
these decisions have ever been allowed to take effect in 
France (ec). 

The same remarks are applicable both as to general 
usage, and especially the law of France, with respect to the 
decisions of the tribunal which is concerned with prepar- 
ing and expediting the Letters Apostolic or Rescripts of the 
Popes, namely, the Cuncellariu, Dataria, and Penitentiaria 
(d). So with respect to the highest Roman tribunal, the 
Rota Romana, which consists of twelve auditores, one 
French, one Spanish, one German, the rest Italian; it has 
no authority in France (e). The tribunal of the Signatura 
Justitie presides over matters of Appeals, Delegation, and 
Recusation, and the Rescripts are signed by the Pope. The 





(8) OF these congregationes some aye, or had, for their more especial 
object municipal and civil matters of the Roman territory, some the eccle- 
siastical affairs of a pa: mela nation, others the general care of the 
Noman Catholic Chureh, viz.: 

Congregatio Consistorialis, 

Inquisitionis (over which the Pope usually presides),— 
(Devoti, i. p. 171, 8. 27.) 

Indicis. 

oncilii. 

Episcoporum ac Regularium, 

De Ritibus, 

De Indulgentiis et Reliquiis. 

De Propaganda Tide. 

(©) Lequeux, i. 864, 365, 366. 

(d) Reitffenstuel, Jus. Can, Univ, 1. ii. t. iv. note 577. 

(e) “ Apud nos nullam exercet jurisdictionem hoc tribunal.” —Legueua, 
i. 368, 
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tribunal of the Signatura Gratie has cognisance of matters 
in which the favour of the Pope is sought, and in this tri- 
bunal he presides in person. 

CCCCXXXI. With respect to the rank of the Cardinal 
(f) at Rome, it is considered next to that of the Pope. For 
some time Archbishops and Bishops refused to yield prece- 
dence to Cardinal Priests and Deacons; but from the order 
of rank observed at the Council of Lyons, a.p. 1245, it 
appears that precedence was accorded to Cardinals over 
all dignitaries, including Patriarchs. 

When in 1440, the Archbishop of York was made 
Cardinal, the Archbishop of Canterbury demurred to his 
claim for precedence. But the Pope wrote to the latter 
prelate, that, as the College of Cardinals represented the 
Apostles, their universal right of precedence was not to be 
disputed. 

Their rank in foreign countries must depend upon the laws 
and usages of each country, but generally in countries which 
recognise the supremacy of Rome, their rank has been, with 
more or less restriction, recognised also. 

The Cardinal now resident in England has no rank in this 
country, but this is probably the consequence of the non- 
recognition of his mission, and the grievous infraction of In- 
ternational Law with which it was inaugurated. With 
respect to other Roman privileges of Cardinals, such as those 
which relate to the holding of benefices and residence at 
Rome, they are by no means recognised as a matter of 
course in other countries, and in France they have been 
denied (9). 





(f) “0. xiii. s. Sunt autem X, qui filiis, low. c. xvii. s. Decet de elect. 
in VI. cardinales, id est cardines orbis consiliayii, fratres, familiares aut 
tilii Pape, cardinales divi, lumina Ecclesim, &e. denique faciant unum 
corpus cum Papa sicut canonici cum Episcopo,” &e.— Barbosa, De Jure 
Eeeles, 1, i. e. iv. note 1. ; 

(g) “On n'a jamais regardé en France les réglements que les Papes 
ont, faits, touchant la résidence des Cardinaux & Rome, comme une loi 
que les Cardinaux francois fussent obligés de suivre.” An eminent 
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CCCCXXXII. The oath taken by the Cardinals is thus 
given by De Maillane :— 

« Ego——nuper assumptus in Sancta Romana [Ecclesia] 
* Cardinalem [Cardinatum], ab hac hora in antea ero fidelis 
“beato Petro, universalique et Romane Ecclesix, acsummo 
* Pontifici ejusque successoribus canonice intrantibus. La- 
 borabo fideliter pro defensione fidei Catholicw, extirpa- . 
* tioneque heresium, et errorum atque Schismatum reforma- 
 tione, ac pace in populo Christiano: alienationibus rerum 
“et bonorum Ecclesixn Romana, aut aliarum Ecclesiarum 
“ et beneficiorum quorumcunque (non) consentiam, nisi in 
“casibus a jure permissis; ct pro alienatis ab Ecclesia 
« Romana recuperandis pro posse mco operam dabo. Non 
“consulam quidquam summo Pontifici, nee subseribam me 
“ nisi secundum Deum ct conscientiam, que mihi per scdem 
« Apostolicam commissa fucrint fideliter exequar, Cultum 
* Divinum in Ecclesia tituli mei, et ejus bona conservabo; 
* sic me Deus adjuvet ct hee sacrosancta Dei Evangelia ” 
(h). 

CCCCXXXIII. D’Aguessean wrote a very leamed 
Mémoire (7) upon the question whether a French Cardinal, 
guilty of (eze-mujesté, was exempted, on account of his 
dignity, from the royal jurisdiction (j). This great jurist 
considers the question under four heads, and the Cardinal 





magistrate at the head of the bar denounced the Bull of Innocent X. as 
“ abusive”; the high rank and dignity of the Cardinal was admitted, 
especially with the Sovereign Pontiff, “ anquel ils (les Cardinaux) doivent 
respect et fiddlité particuliére; mais cette obligation, qui est du drott positif 
et humain, ne peut yenir en compétence avec les droits de la naissance et 
de Ja nature qui nous attachent de droit diyin 4 nos Souverains, et auquel 
il n'est pas loisible de résister."—D, de Maillane, i. 418, 414: M. du 
Clergé, t. vi. p. 1047. 

(A) D. de Maillane,i. 418. “ Cardinal.” 

(@) D' Aguesseau, v, 190, Mémoire ot fon examine st un Cardinal fran- 
cats, qui commet ua Crime de Léze-Majesté, est exempt de la Juridiction 
royale par sa dignité. A very valuable dissertation on the limits of the 
spiritual and temporal power. 

(7) See Bynkershoek, De F. L. ¢. vi. p. 455; ¢. xii. p, 491, 
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is considered (1) as a Clerk, (2) as a Bishop, (3) as a 
Cardinal, (4) as the diocesan, by virtue of his rank in the 
College of Cardinals; and the result of his examination into 
all these points is that the Cardinal /s subject to the royal 
jurisdiction :— De quelque cédté que lon considére le 
* Cardinal, il est également soumis a la puissance et 4 la 
® justice du Roi” (2). 

The following passages in this elaborate and international 
treatise are well worthy of attention:—‘ Comme le Pape 
* yéunit en sa personne la qualité de Prince Souverain a celle 
“ de Chef de I’Eglise, et que, contre la doctrine et les senti- 
“ mens des anciens Papes, il est enfin devenu Roi et.Pontife 
« tout ensemble, les Cardinaux, qui sont ses ministres dans 
“ ces deux qualités, peuvent aussi tre considérés sous deux 
“« faces différentes; c’est-d-dire, on dans leur ¢tat ecclésias- 
* tique, comme principaux ministres de l’Hglise de Rome, et 
“ assesseurs du Pape dans les affaires ecclésiastiques, ou dans 
“ leur état politique, comme conseil et principaux officiers 
« Vun Prince Gtranger” (2). . . . . “ Quelleest done, 
“ suivant ces principes, la véritable situation d’un Frangais 
qui est honoré de la dignité de Cardinal?” 

“ I] devient, 4 la vérité, le conseil, le ministre du Pape, 
“ avec ’agrément et presque toujours par la protection du 
* Roi; il entre par ld au service du Pape, il contracte de 
“ nouveaux engagements: mais il ne détruit pas les anciens 
“© qui le lient &sa patrie. Le lien quil’attache 4 son premier 
“ maitre est d’un ordre supérieur & celui qui Punit au second ; 
“Yun est naturel, Vautre est purement civil: l’obligation 
civile ne détruit pas lobligation naturelle, et un Cardinal 
“n’en est pas plus dispensé qu’un Général francais qui com- 
mande les troupes du Roi Catholique, ou qu’un Duc et Pair 
“ qui a joint 4 ce titre celui de Grand d’Espagne, ou qu’un 
“négociant qui va s’établir d Amsterdam ou 4 Cadiz, par 
rapport 4 son commerce ” (m). 


6 


“ 





(A) D’ Agquesseau, ibid, p. 336. () Lbid, p. 200, 
(mn) Ibid, p. 298, 
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CCCCXXXIV. D’Aguesseau cites eight precedents for 
the trial of Cardinals by the law of the land :— 

1, Cardinal de Constance in the time of Louis XI, a.p. 
1462. 

2. Cardinal Ballue, in the same reign, in whose case there 
was an elaborate discussion between the Ambassadors of 
France on the one hand, at the Court of Rome, and the Pope 
and Cardinals on the other. 

3. Cardinal de Chatillon, “ exemple célébre,” accused and 
judged by the Parliament. 

4, Cardinal de Guisc, executed, without the formalities of 
justice, by Henri III. 

5. Cardinal de Bourbon, executed by the same monarch 
in a similar manner. 

6, Cardinal de Plaisance, sent by Pope Clement VIII. to 
assist the League against Henri 1V. The, Cardinal was 
not a born subject of the Crown, and was an ambassador. It 
was holden by the Parliament of Chélons that by joining in 
a conspiracy he had forfeited his privilege as ambassador, and 
that he was justiciable by reason of the locality of the crime, 
though not by reason of his birth (7). 

7. Cardinal de Sourdis, in the reign of Louis XIIT., a.p, 
1615. : 

8. Cardinal de Retz (0), “exemple équivoque ;” for the 
King, then scarcely of age, just emerged from the troubles of 
his minority, first ordered the Parliament to proceed against 
the Cardinal, and afterwards applied to Rome for commis- 
sioners. 

CCCCXXXY. The Roman canonists (p)'say, that as 





(n) D'Aguesseau, ibid. p. 827. 

(0) Ibid, p. 330. 

(p) Devott, i, 172, xxix. xxxii. 
X. i. t. xxx, e. 8. De Off. Leg. 
OC. 3, 4, 6, 9. Tbid, 

T. xxxviii. c. 20. De Jure Patron. 
V. t. xxxiii, ¢, 28, De Priviley. 
VI. t. xv. c. 1. De Of. Leg. 
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the whole Church of Christ is committed to the charge of the 
Pope, and as he cannot be present everywhere, it is necessary 
that he should have deputies armed with his authority and 
jurisdiction, and hence the institution of Legates(q). Legates 
are of three kinds :— 


1. Legati a latere. 
2. Legati missi, or Nuntii. 
3. Legati nati. 

CCCCOXXXVI. Legati a latere (r) are Cardinals whom 
the Pope has sent, as it were, from his own side, either to 
foreign Princes, or into provinces of the Roman See, clothed 
with the most ample authority. In the Decretals, powers 
nearly if not quite equal to those of the Pope (s) are con- 
ferred on these Legates, and it is provided that they shall 
continue after the death of the Pope. They were authorised 
to convene and preside over Councils, with a vote equivalent 
to that of the whole assembly, to suspend and depose 
bishops, and to make laws, These extravagances were 
partly the fruit of the Council of Trent (¢), but the laws 
and practice of independent States have so curtailed and 
limited them (w) that the office has fallen into desuetude. 
Nevertheless, after the desolating storm of the first Revolu- 
tion had passed over the Gallican Church, and Napoleon 
had again opened communications with Rome, Pius VII. sent 
Cardinal Caprara, in the character of a Legatus a latere, to 
France. The French Government admitted him, and with 


(q) For their early history, see Thomassinus, Discipl, pt. i, 1. ii, cc. 
113, 119. De Cardinulibus et Legatis, 

(rv) X. I. tit. xxx. VI t.xv.c,1 De Of: Leg. 

(s) X. v. t. xxxili. c, 23, De Privileg. Cap. Antiqua, 

(t) Sess, xxiv. c. xx. De Ref. 

(u) “Aucun individu, se disant Nonce, Légat, Vicaire, ou Commissaire 
apostolique, ou se prévalant de toute autre dénomination, ne pourra, sans 
Vautorisation du Gouvernement, exercer sur le sol frangais, ni ailleurs, 
aucune fonction relative aux affaires de I’Eglise gallicare.”"—Artic, 
or ganiques, art. ii, 

Walter, Kirchenrecht, s. 148, 

Thomass, Discip, ubi supr. 
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very large honours, which, however, they partially circum- 
scribed by denying to him the faculty of acting by delegate 
“subdelegandi) (x). 

These Legates are ambassadors of the first rank. 

CCCCXXXVILI. Legati missi, or Nuntii, are Papal 
ambassadors appointed for the execution of some particular 
business in foreign parts, with powers limited by their cre- 
dentials. 

Nuntii Apostolici are resident Papal ambassadors at foreign 
Courts (7). 

Nuntii are ambassadors of the second rank, though some- 
times furnished “ cum potestate Legati a latere.” 

Internuntii are those who are appointed provisionally, or 
who are resident in provinces in which the Sovereign is not 
present. These are ambassadors of the third rank. For 
the transaction of matters of minor moment Adleyati are 
sometimes despatched from Rome. 

The chief duties of the Legate or Nuncio are, to watch 
over the interests of the Roman See, to apprise the Pope of 
all matters of ‘moment passing at a foreign Court, and to 
obtain canonical information respecting the Bishops nomi- 
nated by the Crown (z). They have no jurisdiction unless 
by the permission of the State to which they are sent («). 





(x) The Papal letters, “ Qu? Christi Domini,” conferred on the Legate 
“ potestatem constituendi novas Ecclesias Galliarum: singularum Dice- 
cesium fines determipandi : probandi statuta capitulorum, eisque conce- 
dendi choralia insignia, que iisconyenire arbitrabitur ; paroecias cireum- 
seribendi: procedendi per se ad constitutionem Ecclesiarum : dispensandi, 
condonandi: imo et subdelegandi.”—Lequeux, i, 380. Bulletin des Lois, 
III Série, No, 1874, > 

(y) Vide ante, p. 197, note (7), formerly apocrisiarit or responsales, 
Noy. 123, e. 25. 

(«) “Nullum apud nos Nuntii jurisdictionis actum exercent,”-— 
Lequeur, i. 880, 

(a) “Ibre Vollmachten hangen von ihren besondern Instructionen, 
ihre Zulassying von der Regierung des betreffenden Landes ab.”— Walter 
Abschn, 144, 

Eatr. Comm. de Consuet. i. tit. i, c. 1. is now held contrary to the jus 
commune of the Church and of States. 
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Their powers, therefore, no longer depend upon one general 
law, but upon the particular instructions given to them, and 
on the law and usage of the country to which they are sent. 
This has been the consequence of the dispute at the close of 
the last century with respect to perpetual or standing nuntia- 
turas (b). - 

CCCCXXXVIIL. The title of Legati nati (c) was con- 
ferred upon certain foreign dignitaries, to whose See or 
Crown the power and office of Legate was’ perpetually 
annexed. Such were the Archiepiscopates of Rheims, 
Bordeaux, and Lyons in France; of Canterbury and York 
in England: of Toledo and Tarragona in the Spanish 
peninsula; of Salzburg, Cologne, and Prague in Germany ; 
of Pisa in Italy ; the Crown of Hungary and the Crown of 
the Two Sicilies—apostolica reyni Sicilie Legatio (d). 

In process of time it was found that the Papal power was 
rather weakened than strengthened by these perpetual and 
unchangeable legates, and it is probable that the provi- 
sionary title is the only memorial of former authority which 
they now retain; except, indeed, in the case of the Crown 
of Hungary, for Pope Sylvester conferred this privilege upon 
King Stephen (); except also, in the case of the King 
of the Two Sicilies. This privilege of the Sicitian Monarchy 
is founded upon a Bull of Urban II. to Roger (1099), and 
was expressly confirmed by a Bull of Benedict XIII. 
(1728). The King used to exercise jurisdiction as Legate 
through a special tribunal of his own (Monarchia Sicula). 





(0) Packmann, Lehrbuch des Kirchenrechts, s, 182. 

(c) Devot?, i. 175. 

(@) Walter, Kirchenrecht, Abschn. 144: “Doch hangen nur Ehren- 
rechte davon ab.” 

(e) “Sich das Kreuz, als Zeichen des Apostolats allenthalben vortragen 
zu lassen, und nach dem Maasse der gittlichen Gnade, und als Stellver- 
treter des Papstes, die gegenwiirtigen und kiinftigen Kireben des un- 
garischen Reiches einzurichten, zu ordnen, und mit Vorziigen auszu- . 
zeichnen,”—Benedict XIV. De Synod. Dioe. 1. ii. c. vi. cited by Packmann, 
s, 181, j 
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The Commissarius Apostolicus, sometimes called Delegatus, 
is-an officer despatched by the Pope to obtain information 
upon a particular matter. 

The Vicarius Apostolicus is an officer through whom the 
Pope exercises authority in parts remote, and who is some- 
times sent with episcopal functions into provinces where there 
is no Bishop resident, or where there has been a long va- 
cancy of the see, or into infidel or heretical countries.(f), 

The Prefecti Apostolici ave officers of the same character, 
but without the power of exercising episcopal functions. 

CCCCXXXIX. There remains the question as to 
whether the Pope may be deposed for his offences, and by 
whom ? 

In the case of any other Sovereign, such a question 
would not properly be answered in any treatise on Inter- 
national Law. First, because it is a question rather of 
Public than of International Law; and secondly, because 
it is neither prudent nor right to attempt to lay down rules 
for a case which, if it ever happen, must be superior to all 
rule, save that which the necessity itself may suggest and 
justify; But the character of the Pope as Universal 
Spiritual Chief gives foreign countries a direct interest 
in that question ; and, moreover, it is one which has under- 
gone consideration, and of which a solution has been 
attempted, 

Here, again, as inso many matters relating to the Pope, 
there are two distinct opinions maintained by ultra- and cis- 
montane canonists. The former maintain the impossibility 
of the Pope’s trial or deposition on account of his infallibility 
and of his superiority to every earthly tribunal. The latter 
hold the superiority of General Councils-of the Church to 
the Pope, the possibility of his erring, and that he is not 
exempt from the jus commune whereto every Bishop or 





(f) The right to nominate these officers rests upon the Pope's claim to 
universal jurisdiction, and on what is called by canonists the jus devolu- 
tionis.— Walter, 1b. 
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dignitary of the Church is canonically responsible for 
certain offences, and that bad Popes have been lawfully 
deposed both by Emperors and by Councils, 

The Council of Basle distinctly asserted three proposi- 
tions :— 

1. That a General Council was superior to the Pope, and 
that he owed obedience to it. 

2. That he might be punished (debite puniatur) for disobe- 
dience to it, 

3. That by this Council the Cardinals are enjoined to 
remonstrate, first personally, then in their collegiate capacity, 
with an erring Pope, and lastly to denounce him, if he do 
not amend, at the next General Council (g), 


“Non nostrum intor vos tantas componere lites,” 


But it is necessary to add that, both in the convocation and 
in the proceedings of a General Council, all Christian nations 
must be interested. 

CCCCXL. In 1849, during the civil wars in Italy, 
the English Minister for Foreign Affairs (Viscount Palmer- 
ston) carried on a very important correspondence with our 
ambassador abroad, in which he made the following among 
other observations :~- 

1, That England would not, on account of her Roman 
Catholic subjects, view with indifference what was passing 
in the Roman States (1). 

2. That she desired that the Pope should occupy an inde-~ 
pendent temporal position, in order that he might not become 
the political instrument of any one European Power (7), 

3. That there was, nevertheless, a great difficulty in 
making the Roman States an exception to the general rule 








(9) Art. ii. iii. vi. vide Hoch, Sanctio Pragm, Sylloge Doe, pp. 112, 147. 
Dist. 1, Can. lviii.: Dist, xxv. Can. vi. . 

(hk) Vide ante, vol. i. p. 620. 

(#) See the opinion of Portatis, Discows sur l Organisation des Cultes, 
Discoure, ete., pur le Vicomte F. I "ertalis, 5, 83 (Paris, 1845). 
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of non-interference between any foreign people and their 
Sovereign. 

4, That the position of the Pope differed from that of 
other Sovereigns, as he was elected by the College of Car- 
dinals, a body neither national in its constitution nor in its 
membership. ; 

5. That the Pope ought to give his subjects securities for 
good government. 

6. That for that object a separation should be made be- 
tween the spiritual authority and the temporal powers and 
institutions of the State. 

7. That an armed intervention to assist the Pope in re- 
taining a bad government would be unjustifiable (j). 





(7) Correspondence between Viscount D “almerston, the Marquis of Nor- 
manby, and Prince Castelcicala, laid before Parliament, June 15, 1849; 
and see Correspondence affecting the affairs of Rome, prescated to Parlia- 
ment April 14, 1851, and 1870-71, 
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CHAPTER XI. 


THE INTERNATIONAL STATUS OF THE PATRIARCHATE 
OF CONSTANTINOPLE (a). THE CHURCH IN THE KING- 
DOM OF GREECE—RELATIONS BETWEEN TIE GREEK 
AND ANGLICAN CHURCIIES. 


CCCCXLI., In the time of Pope Gregory the Great (b) 
(A.p. 595), and while Maurice was Empcror of Constanti- 
nople, John, the Patriarch of Constantinople, openly assumed 
the title of Universal Bishop, claiming thereby apparently a 
spiritual supremacy over the whole Christian world (c). The 
letters written by Gregory to the Emperor, to the Patriarch, 
and to certain Bishops, are among the most valuable monu- 
ments of Ecclesiastical History, and, indeed, of Ecclesias- 
tical International Law. 

These letters of this illustrious (d) prelate, in which he 
denies the right of any Patriarch or Bishop to arrogate to 
himself the title of Universal Bishop, and denounces the 
usurper of this foolish, offensixe, and unchristian appellation 
as the precursor of Antichrist (e), will well repay the perusal 








(a) Walter's Kirchenrecht, 8. 163-173. Verfassung der Morgenliind- 
tschen Kirche“ Geschichte der kirchlichen Trennung zwischen dem Orient 
und Oceident. Ton den ersten Anfingen bis zur jiingsien Gegenwart.” 
Von Dr, A. Pichler (Miinchen, 1864), 2 work, in two volumes, of great 
erndition and research. 

(b) ILis Pontificate lasted from A.D. 590 to a.p. 604. 

(ce) Fide ante, pp. 858-59, 

(d) The blot upon his character is his adulatory letter to the wretch 
Phocas ; but even Gibbon says that “ Gregory might justly be styled the 
Father of his Country.” —Deeline and Fall, vol. viii. p. 176 (ed. Milman). 

(e) L. vil. op. xxxiii.: Eundem vero fratrem et coepiscopum meum 
atudioso admonere curavi, ut si habere pacem omnium concordiamque 


“> a ae 7 ey ot 
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of all who take an interest in those events, which combine 
some of the most remarkable features of civil and ecclesias- 
tical history (f). 

CCCCXLII. More than a century passes away between 
the Pontificate of Gregory I. (the Great) and that of Gregory 
Il. (g). But both Popes were brought into especial contact 
with the Patriarchate of Constantinople. According to the 
opinion of Gibbon, certainly important on this point, the 
Patriarchs of Rome and Constantinople were at this time 
nearly equal in ecclesiastical rank and jurisdiction (2). But 
the Greek Patriarch was under the immediate yoke of a 
tyrannical Prince, which the distant Roman Patriarch had 
been long striving to shake off. 

When the imperial iconoclast, Leo, was making that assault 
upon the devotional use of images, which—trifling as it 
seems to the infidel historian—was fraught with serious 
consequences to the future peace of Christendom, he received 
from Gregory If. a letter, which contains a passage bearing 
upon the present subject: “Are you ignorant” (Gregory 
writes) “ that the Popes are the bond of union, the mediators 





autem fidenter dico, quia quisquis sc Universalem Sacerdotem vocat, vel 
vocari desiderat, in clatione sua antichristum precurrit, quia superbicndo 
Be cates praeponit.” 
ot © Ut verbon superdice, per quod grave scandalum in Keclesiis 
generatur, anferre festinetis.” 

Some expressions of the kind occur in most of the ten letters. 

(f) The reader is referred to :— 

Lib. v. ep. xviii, (Ad Johannem Episcopum.) 

Ep. xix. (Ad Subinianum Diaconum.) 

Ep. xx. (Ad Mauricium Augustum.) 

Ep. xxi. (4d Constantinam Augustam.) 
lit, (Ad Eulogium et Anastasium Episcapos.) 
ep. xxvil. (Ad Anastasium Episcopum.) 

Ep. xxxi. (4d Cyriacum Episcopum.) 

Lib. viii. ep. xxxiii. (4d Mauriciion Augustum.) 

Lib. viii. ep. xxx. (Ad Eulogiwon Episcopum Alexandrinun.) 

Lib. xiii. ep. x], (4d Cyriaceom Patriarcham Constantinopol. ) 

Sancti Gregorit Pape I. Canes Magni Opera Omnia, t.ii.(Parisiis, 
Sumptibus Claudii Rigaud, 1705.) 

(g) Extended from A.D. 715 to 731, 

(4) Decline and Fail, vol. ix. p. 131. 
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“of peace between the East and West?” (i). When the 
iconoclast had ceased to reign, the power of the Byzantine 
Emperor in Italy had dwindled into the Exarchate of 
Ravenna, and was practically confined within the. walls of 
that city. 

The restoration of the Western Empire by Charlemagne, 
which has been mentioned in the preceding pages (j), was 
followed by the separation of the Latin and Greek Churches. 
In what degree a difference of religious opinion upon the most 
inscrutable of mysteries, national animosity, and arrogance 
on the part of Rome contributed to produce that schism, 
which the lapse of ten centuries finds unhealed, it is not 
within the compass of this work to consider. 

In the turbulent period between a.p. 857-886, Pope Ni- 
cholas I. and the Patriarch Photius had mutually denounced 
and deposed each other. But it was not until A.p, 1054 that 
the Pope sent his legates to excommunicate formally the 
Church of Greece and the Patriarch of Constantinople in his 
own metropolis, and to deposit the Latin anathema on the 
altar of Saint Sophia, The failure of the attempt to reunite 
the two Churches at the Council of Florence (a.p. 1039) 
has been previously noticed (4). 

The conquest of Constantinople by the Turks (a.p. 1443) 
was followed by that long and cruel oppression of the Greek 
Church, from which she has been, during the last few years, 
in great measure relieved. 

The Patriarch of the East has not renewed that claim to 





(®) Gibbon, vol. ix. p. 136. At p. 184 he has this note: “The two 
epistles of Gregory IL. have been preserved in the Acts of the’ Nicene 
Council, t. viii, pp. 651-674. They are without date, which is fixed by 
Baronius in 726; by Muratort (Annal. d Italia, vi. p. 120) in 720; by 
Pagyi in 730,” 

(j) Vide ante, pp. 860-363, 

(4) Vide ante, p. 403. 

Pichler, i, 390-898, ss, 68-73. 

Gibbon, ¢. 46, p. 95, &e.; c. 47, p. 145. 

Sguropulus, Vera Historia Unionis non vere inter Gracos et Latinos, 

Popoff, Hist, of Council of Florence, translated by Neale. 
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the title of Universal Bishop which drew down upon him the 
just rebuke of the Patriarch of the West. 

CCCCXLIIL. The relations of the Church in the King- 
dom of Greece to the Patriarch and Holy Synod of Con- 
stantinople form a subject of great interest to the church- 
man and theologian, and are not without interest to the 
International jurist. 

Previously (/) to the establishment of Greece as an 
independent kingdom, the Patriarch and the Holy Synod of 
Constantinople exercised supreme authority over those coun- 
tries or states which now compose that kingdom. During the 
war with Turkey which preceded the establishment of this 
kingdom, this authority ceased de facto. The Greeks refused 
to acknowledge even a spiritual power the holder of which 
resided in the territory of their enemy and oppressor. But 
in 1828 the Patriarch and the Synod invited Greece to 
renew her spiritual and ecclesiastical relations with the 
Patriarchal Throne. Greece, in her reply and in the first 
article of her declaration of August 4 (July 23), 1833 (m), 
asserted her ecclesiastical independence. 

This declaration of independence, confirmed by the Greck 
Constitution of 1843, caused the Greek Church to remain 
for seventeen years unrecognised by the ancient Church, 
represented by the Patriarch and Synod of Constantinople. 
But the people of Greece, whatever certain theologians and 
statesmen might maintain, were uneasy at and distressed by 
this condition of isolation, and in 1850 the Greek Govern- 
ment opened negotiations with the Patriarch. The result 
was that the Patriarch, with certain not unimportant reserva- 
tions, conceded the ecclesiastical independence of the Greek 
Church. 

The Concordat or Treaty—if an unilateral act can so be 
designated—bore the name of rods, cquivalent to a Bull, 
and was signed at Constantinople, June 17 (29), 1850 (x). 





(2) Recueil de Traités, Samwer, t. ii. p. 421. 
(in) De Martens (N.R.) xii. p. 568, 
(») Samwer, t. 2, p. 425. Ann, des D. M. 1851-52, p. 965. 
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By the Treaty (o) concluded at London, November 20, 1852, 
between France, England, Russia, Greece, and Bavaria, for 
the consolidation of the order of sucecsston to the throne of 
Greece, it was agreed by the first article “that every 
“ successor to the throne of Greece must profess the religion 
“ of the Orthodox Oriental Church.” 

By the decree of the National Assembly of Greece, March 
30, 1863, which proclaimed Prince George of Denmark 
King of the Grecks, it was determined, by the second 
article, that the legitimate successors of King George 
“should profess the dogmas of the Orthodox Oriental 
“ Church ” (p). 

On July 13, 1863, a convention was signed at London 
hy Denmark on the one part, and on the other by France, 
England, and Russia, relative to the suceession of King 
George L. to the throne of Greece, by the seventh article 
of which it was sct forth “that, in conformity with the 
“principles of the IIcllenie Convention, recognised by the 
« Treaty signed at London of November 20, 1852, and 
“ proclaimed by the deerce of the National Assembly of 
“ Greece, the legitimate successors of King George I. shall 
“ profess the faith of the Orthodox Church of the Greeks” (q). 

The Christian Powers haye intervened to sccure the 
welfare of Christians—Roman Catholic, Catholic, and 
Protestant—hoth in the territories of the Sultan generally (7) 
and also in the district of Lebanon (s). 


The documents relating tu ihis event were alo printed in a modern 
Greek journal called the Ais», and are translated in the April number of 
the Scottish Ecclesiastical Journal for 1351. 

(«) Samwer, t. iv. partie 2, p. 70. 

(p) Ibid. 76, and Archiv. dipl, 1868, ii. 206. 

(gq) Samwer, p, 80. 

(7) 1852, Firman as to the Holy Places ; 3 (May), Explanatory Fi 
man as to reparation of Cupola of Church of the Holy Sepulchre ; 1853 
(June), Firman confirmatory of the religious privileges of Protestants ; 
1853 (June 5), Firman confirmatory of the religious privileges of the 
Greek subjects of the Porte; 1856 (Feb. 18), Firman as to the condition 
of Christian subjects of the Porte.—Zbid. t. ii. 494, 501, 508, 

(s) Samwer,t.iv. 101, and Téfot.s.p, 1864: “ Autriche, France, Grande- 
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CCCCXLIII A. The increasing intimacy of the rela- 
tions between the Anglican and Greek Churches may here- 
after render the intervention of England, on behalf of the 
members of the Greek Church in the Ottoman dominion, 
as justifiable as the intervention of the Roman Catholic 
Powers on behalf of the Pope, both in his present exclu- 
sively spiritual, and in his former mixed spiritual and tcm- 
poral character (¢). 

CCCCXLIII B. (x) Though it may not be casy to define 
precisely the eaieting relations ‘of the Patriarch of Constan- 








Bretagne, Prusse, Russie, Turquie, Teoglement pour le Liban modicatif 
de eclui de 186 
(t) Intercomuenton or Gr AND Exouish Crvrenns. 

A.D. 1723. Reply of the Eastern Church to the English Bishops, veferred 
to in the Reply (S71) of the Russian Synod to the United States 
Episcopate,—Colunial Ch. Charon. for April 1, 1871, 

1842 (vide ante, p. 511). Foundation of Jerusalem Bishopric—Letter of 
Archbishop of Canterbury to the Greek Patriarch. 

1868 (July 4). Report of the Debate on Intercommunton with the Eastern 

Orthodox Churches tn the Lower House of Convocation tn the D'ro- 
vince of Canterbury.—Rivingtons—and Col. Ch. Chronicle, 

1868 (December), Communication in the Greek language of the Report 
of the Pun-Anglican Synod to the Patriarch of Constantinople. 

1870, Visit of the Archbishop of Syra and Tenos to England. Speech by 
the Dean of Westminster in the Jerusalen Chamber, Westminster 
Abbey. Leport of the Archbishop of Syra and Tenos of his journey 
to England, in Greek aud English. 

London, 1871. Conference between the Archbishop and the Bishop of 
Ely (Heb. 4, 1870), Col Ch, Chron. March 1, 1871, pp. 108-14. 
“ Avehbishop of Syra and Teuos: ‘When I return to Greece I will 
say that the Church of England is not like other Protestant bodies, 
Iwill say that it is a sound Catholic Church, very like our own, 
and I trust that, by friendly discussion, union between the two 
Churches may be brought about.’” 

1870. Correspondence between the Patriarch of Jerusalem and the Arch- 
bishop of Canterbury. Col. Ch. Chron, March 1, 1871, p. 107. 

Reply of the Russian Synod to the United States Episcopate.—Col, 
Ch, Chron, April 1, 1871. 

(u) Stahl, Beytrige zur Russischen Kirchengeschichte (Halle, 1827). 
Neale, History of the Holy Eastern Church, vol. i. p. 55. 

The Times, Augest 21, 1854, refers to a letter said to be written by 
the Patriarch Anthimus, during the Crimean War, to the Greek Church, 
: praise of the defence of Turkey ty the European Powers against 

nasi, 
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tinople to the Russian Church, it is a mistake, fostered by 
ultramontane writers, to suppose, because the Patriarch 
exercises no jurisdiction over that Church, that there is any 
formal or actual scparation between the two, or that they 
are not bound together by a common chain of doctrine and 
discipline (x). The claim of the Emperor of Russia to protect 
those subjects of the Porte who are members of the Greek 
Church, has been already considered (y). 

CCCCXLIV. It is remarkable that, not long before the 
Papal aggression in England, which has been just discussed, 
Pius TX. made an attack of a similar character upon the 
Eastern Church. 

On the 6th of January, 1848, he issued * an Encyclical 
“ Letter of the One Holy Catholic and Apostolic Church 
“ to'the Orthodox in all parts,” in modern Greek, “ to the 
“ Easterns,” containing some very unfortunate errors,— 
among others, a reference to the Council of Carthage, instead 
of Chalcedon (z); but neither this mistake nor the modern 
Greek appears to have been the cause of the great irritation 
and offence caused by this memorable epistle—of which it is 
now not easy to obtain a copy ;—it was the assumption of 
authority, the implicit denial of the Greek Episcopate, 
which roused this long-oppressed Church and caused it to 
return, in classical Greek, an answer, which will never be 
forgotten, “of the Orthodox Eastern Church to the In- 
“ cyclical Epistle of His Holiness the Pope of Rome lately 
“sent tothe Easterns.” This answer corrected the his- 
torical errors of the Pope, and enumerated the offences 











(x) Pichler, ii. s. 112, p. 304. 

(y) Vol. i. pp. 620-638. Intervention on the yround of Religion. 

(z) The mistake is singular, for Gregory the Great thus speaks of the 
compliment paid to Rome by the Council of Chalcedon: Si enim wni- 
versalem me Papam yestra Sanctitas dicit, negat se hoe esse, quod me 
fatetur universum. Sed absit hoc. Recedant verba que vanitatem 
inflant et caritatem vuinerant. Et quidem in Sanet&é Chaleedonensi 
Synodo, atque post a subsequentibus Patribus hoc decessoribus mois ob- 
latum vestra Sanctitas novit. Sed tamen nullus eoram uti hoe unquam 
vocabulo voluit: ut dum in hoc mundo honorem Sacerdotum diligerent 
omnium, apud omnipotentem Deum custodirent suum.”—L, Vill. ep. XXX. 
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against the unity and peace of the Church committed by 
Rome, while it vindicated the faith of the Greek Church 
in a manner worthy of its best days (a). The more recent 
attempt of the Pope to induce the Patriarch to acknowledge 
the wcumenicity of the Vatican Council and the authority 
of the Pope has been equally unsuccessful (4). 





(a) Scottish Ecclesiastical Journal, January, 1851, 

Neale, History of the Holy Eastern Church, vol, ii. pp. 1192-1202. 

The signatures to the Eastern Encyclic are as follows :— 

“ Anthimus, by the mercy of God, Archbishop of Constantinople, New 
Rome, and Cecumenical Patriarch, in Christ our God a beloved brother 
and bedesman.” 

“ Hierotheus, by the mercy of God, Patriarch of Alexandria and of all 
Egypt, in Christ,” &e. 

“ Methodius, by the mercy of God, Patriarch of the great city of God, 
Antioch, and of all the East, in Christ,” &e. 

“Cyril, by the mercy of God, Patriarch of Jerusalem and of all Pale 
tine, in Christ,” &c. 


THE HOLY SYNOD IN CONSTANTINOPLE. 


Paisius of Caesarea. Theocletus of Berrhwa, 
Anthimus of Ephesus. Meletius of Pisidia, 
Dionysius of Heraclea, Athanasius of Smyrna, 
Joachim of Cyzicus, Dionysius of Melenicus, 
Dionysius of Nicomedia. Paisius of Sophia, 
Hierotheus of Chalcedon. Daniel of Lemnos. 
Neophytus of Derei. Pantelermon of Dryinopolis. 
Gerasimus of Hadrianople. Joseph of Ersecuim. 
Cyril of Neocsesarea. Anthimus of Bodena, 
THE HOLY SYNOD IN ANTIOCH. 

Zacharias of Arcadia. Joannicius of Tripolis. 
Methodius of Emesa. Artemius of Laodicea. 

THE HOLY SYNOD IN JERUSALEM. 
Meletius of Petra, Thaddeus of Sebaste. 
Dionysius of Bethlehem. Joannicius of Philadelphia. 
Philemon of Gaza. Hierotheus of Tabor. 


Samuel of Neapolis. 

(4) For documents relating to the question of the Encyclics of Pope 
Pius [X., in 1848 and 1868, to the Greek Church, and the Replies of the 
Patriarch of Constantinople :— 

As to the former period, see— 

On behalf of Rome. 
1, Literw ad Orientales, Jan. 6, 1848. Offsielle Aktenstiicke, u.s.w. p. 127, 
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Confulazioue di Antimo Patriarca Scismatico Costantinopotitano. 
Roma: Tipografia della Civilté Cattolica, 1854. 


. La Civilta, Cattolica, anno quinto (N° C.), seconda serie, vol. sesto. 


Roma: Co’ tipi della Civilté Cattolica, Via del Quirinale, Num. 36, 
20 Maggio, 1854. 


On behalf of the Greek Church, 
(In the Greek and Italian langnages.) 


. Enciclica dell’ una Santa, Cattolica, ed Apostolica Chiesa agli Orto- 


dossi di ogni Regione, Jdita a Costantinopoli, nel 1848, dalla na- 
aionale Tipografia del Tatriareato, e tradotta dal Dr. Giorgio 
Marcoran. Ristampata a Corfit: 1848. 


» Sopra alcuni Passi dell’ Allocuzione di Pio IX. nel Consistoro Segreto 






del 19 Dicembre 1853, Osservazioni di Giorgio Marcoran. Corfit: 
Tipografie Mercurio, A. T'ersachi e 'T. Romeo, 1854, 

AW Articolo del Dr, G. B. Scandella, su 1’ Enciclica di Pio IX. agli 
Orientali, inscritto nel portafoglio Maltese, del 25 Maggio 1848. 
Risposta di Giorgio Marcoran, Corcirese. 2* edizione, con giunte. 
Corfit: Tipografia Mercurio, A. Tersachi e T, Romeo, 1853, 


(In the Italian language only.) 


Nisposta all’ Articolo della Civilti Cattolica (Quaderno C., 20 Maggio 
1854) sulla Confutazione di Antimo Patriarca ¢ sopra alevne Osser- 
yazioni di Giorgio Mareoran, Corfii: Giugno, 1854. 


(In the Greek language.) 


. Kykvkdios ris puts “Ayias Kabodixjs kal ’Aroarodtxis "Exkdyoias Em 


otohy mpds tabs druvrcxod Opbodi~ous, "Ev Kavoravriwovmdaes, &x 

tis Tlarpiapyixis rod Lévovs Tumoypadias, 1848. 

This has been translated into English and German. Seo Papers of 
the Russo-Greck Committee, second series, No.1. New York : 
Trow & Co., 1867, Offzielle Aktenstiicke, i, 127: Berlin, 1869. 


As to the later period, see — 


. Offizielle Aktenstiicke, p. 129, Reply of the Greek Patriarch to the 


invitation to the Vatiean Council, Octuber 17, 1868. Dialogue 
het ween the Patriarch and the Emissarics of Rome at Constantinople. 


. PD. 132. Reasons for refusing proposals of Pope by Bishop of Thessa- 


lonica. 


. ’AvaroAikos ’Aorip— Ednpepis ev Kavaravrivorrdket— Eros H, 1868—]2 
w HEP! ? 
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APPENDIX I. Pace 20. Part V. Cuap, 4. 


RECOGNITION, 


COMMUNICATIONS WITH FRANCE AND SPAIN, RELATING TO THE 
SPANISH AMERICAN. PROVINCES (a), Q 


(Extract of a Memorandum of a Conference between the Prince de 
’ Polignac and Mr. Canning, held Oct. 9, 1828 (&). 


Tue Prince de Polighac having announced to Mr, Canning that 
His Excellency was now prepared to enter with Mr. Canning into 
a frank explanation of the views of his Government rekpecting the © 
question of Spanish America, in return for a similar communication 
which Mr, Canning had previously offered to make to ‘the Prince de 
Polignac on the part of he British Cabinet, Mr. Canning-stated :— 

“ That the British Cabinet had no disguise or reservation on that 
“ subject; that their opinions and intentions were substantially the 
‘same as were announced to the French Government by the des- 
“patch of Mr.-Canning to Sir Charles Stuart, of the 81st of March, 
“ which despatch that ambassador communicated to M. de Chateau- 
“ briand, and which had since been published to the world. 

“ That the near approach of a crisis, in which the affairs of 
“Spanish America must naturally occupy a great share of the 
“attention of both Powers, made it desirable that there should be 
“no misunderstanding between them on any part of a subject so 
“ important, 

“ That the British Government were of opinion, that any attempt 
“to bring Spanish America again under. its ancient submission to 
‘Spain must be utterly hopeless, that all negotiation for that pur- 
“pose would be unsuccessful, and that the prolongation or renewal 
“of war for the same object would be only a waste of human life, 
“ and an infliction of calamity on both parties, to no end. 

“ That the British Government would, however, not only abstain 
“from interposing any obstacle, on their part, to any attempt at 
“ negotiation which Spain might think proper to make, but would 





(a) Presented to both Houses of Parliament, by command of His Ma- 
jesty, March 4, 1824, 
(6) State Papers, vol, ii, pp. 49-53. 


wat oar eae: 
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“ aid and countenance such negotiation, provided it were founded 
“ upon a basis which appeared to them to be practicable; and that 
© they would, in any case, remain strictly neutral in a war between 
“ Spain and the Colonies, if war should be unhappily prolonged, 

“ But that the junction of any Foreign Power, in an enterprise 
“ of Spain against the Colonics, would be viewed by them as con- 
“ stituting an entirely new question, and one upon which they 
“ must take such decision as the interests of Great Britain might 
“ require. 

“That the British Government absolutely disclaimed, not only 
“any desire of appropriating to itself any portion of the Spanish 
“ Golonies, but any intention of forming any political connection 
‘with them, beyond that of amity and commercial intercourse, 

“That in those respects, so far from seeking an exclusive pre- 
“ ference for British subjects over those of foreign States, Englund 
“ was prepared, and would be contented, to see the mother coun- 
“ try (by virtue of an amicable arrangement) in possession of that 
“ preference, and to be ranked, after her, equally with others, on 
“ the footing of the most favoured nation. 

“That, completely convinced that the ancient system of the 
“ Colonies could not be restored, the British Government could not 
“enter into any stipulation binding itself either to refuse or to 
“ delay its recognition of their independence. 

“ That the British Government had no desire to precipitate that 
“ yecognition so long as there was any reasonable chance of an 
“ accommodation with the mother country, by which such a recog- 
“nition might come first from Spain. 

“ But that it could not wait indefinitely for that result; that it 
“could not consent to make its recognition of the New States 
“ dependent upon that of Spain; and that it would consider any 
“foreign interference, by force or by menace, in the dispute be- 
“tween Spain and the Colonies, as a motive for recognizing the 
“ latter without delay. 

“ That the Mission of Consuls to the several provinces of Spanish 
«« America was no new measure on the part of this country,—that 
“ it was one which had, on the contrary, been delayed, perhaps too 
“Jong, in consideration of the state of Spain, after having been 
“ announced to the Spanish Government, in the month of Decem- 
“ Der last, as settled, and even after a list had been furnished to 
“that Government of the places to which such appointments were 
“ intended to be made. 

“ That such appointments were absolutely necessary for the pro- 
“ tection of British trade in those countries. 

“ That the old pretension of Spain to interdict all trade with those 
“ countries was, in the opinion of the British Government, alto- 
« gether obsolete ; but that, even if attempted to be enforced against 
“ others, it was, with regard to Great Britain, clearly inapplicable. 

“ That permission to trade with the Spanish Colonies had been 
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conceded to Great Britain in the year 1810, when the mediation 
of Great Britain between Spain and her Colonies was asked by 
Spain and granted by Great Britain; that this mediation, indeed, 
was not afterwards employed, because Spain changed her counsel, 
but that it was not, therefore, practicable for Great Britain to 
withdraw commercial capital once embarked in Spanish America, 
and to desist from commercial intercourse once established, 

“ That it had been ever since distinctly understood that the trade 
was open to British subjects, and that the ancient coast laws of 
Spain were, so far as regarded them at least, tacitly repealed. 
“That, in virtue of this understanding, redress had been de- 
manded of Spain in 1822, for (among other grievances) seizures 
of vessels for alleged infringements of those laws; which redress 
the Spanish Government bound itself by a Convention (now in 
course of execution) to afford. 

“That Great Britain, however, had no desire to set up any 
separate right to the free enjoyment of this trade; that she con- 
sidered the force of circumstances, and the irreversible progress 
of events, to have already determined the question of the existence 
of that freedom for all the world ; but that, for herself, she claimed, 
and would continue to use it; and should any attempt be made 
to dispute that claim, and to renew the obsolete interdiction, such 
attempt might be best cut short by a speedy and unqualified re- 
cognition of the independence of the Spanish American States, 
“That, with these general opinions, and with these peculiar 
claims, England could not go into a joint deliberation upon the 
subject of Spanish America upon an equal footing swith other 
powers, whose opinions were less formed upon that question, and 
whose interests were less implicated in the decision of it. 

“That she thought it fair, therefore, to explain beforehand, to 
what degree her mind was made up, and her determination taken.” 
The Prince de Polignac declared— 

“ That his Government believed it to be utteriy hopeless to reduce 
Spanish America to the state of its former relation to Spain. 
“That France disclaimed, ou her part, any intention or desire to 
avail herself of the present state of the Colonies, or of the present 
situation of France towards Spain, to appropriate to herself any 
part of the Spanish possessions in America, or to obtain for her- 
self any exclusive advantages, 

“And that, like England, she would willingly see the mother 
country in possession of superior commercial advantages, by 
amicable arrangements ; and would be contented, like her, to rank, 
after the mother country, among the most favoured nations, 

“ Lastly, that she abjured, in any case, any design of acting 
against the Colonics by force of arms.” 

The Prince de Polignac proceeded to say— 

“ That, as to what might be the best arrangement between Spain 
and her Colonies, the French Government could not give, nor 
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“ yenture to form, an opinion, until the King of Spain should be at 
“ liberty. 

“That they would then be ready to enter upon it, in concert 
« with their allies, and with Great Britain among the number.” 

In observing upon what Mr. Canning had said, with respect to 
the peculiar situation of Great Britain, in reference to such a Con- 
ference, the Prince de Polignac declared— 

“ That he saw no difficulty which should prevent England from 
“ taking part in the Conference, however she might now announce 
“ the difference in the view which she took of the question from 
“ that taken by the allies, The refusal of England to co-operate 
“ $n the work of reconciliation might afford reason to think, cither 
“ that she did not really wish for that reconciliation, or that she 
“had some ulterior object in contemplation—two suppositions 
“ equally injurious to the honour and good faith of the British 
“ Cabinet.” 

The Prince de Polignac further declared— 

«That he could not conceive what could be meant, under the 
“ present circumstances, by a pure and simple acknowledgment of 
“ the independence of the Spanish Colonies ; since, those countries 
“ being actually distracted by civil wars, there existed no govern- 
“ ment in them which could ‘offer any appearance of solidity ; and 
“that the acknowledgment of American Independence, as long as 
“ such a state of things continued, appeared to him to be nothing 
“ Jess than a real sanction of anarchy.” 

The Prince de Polignac added— 

“Phat, in the interest of humanity, and especially in that of the 
“ Spanish Colonies, it would be worthy of the European Govern- 
“ ments to concert together the means of calming, in those distant 
“and scarcely civilised regions, passions blinded by party spirit ; 
« and to endeavour to bring back to a principle of union in govern- 
“ ment, whether monarchical or aristocratical, people among whom 
« absurd and dangerous theories were now keeping up agitation and 
“ disunion.” 

Mr. Canning, without entering into discussion upon these abstract 
principles, contented himself with saying— é 

“That, however desirable the establishment of a monarchical 
“ form of government in any of those provinces might be, on the 
“one hand, or whatever might be the difficulties in the way of it, 
« on the other hand, his Government could not take upon itself to 
“ put it forward as a condition of their recognition.” 





No. 2. 
Mr. Canning to Sir W. & Court (c). 
Foreign Office, January 80, 1824, 
“ Sin —The Messenger Latchford delivered to me, on the 14th 








(c) State Papers, 1823-4, vol. ii, pps 58-63, 
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instant, your despatch, enclosing a copy of the Count de Ofalia’s 
“ official Note to you of the 26th of December last, with the accom- 
“ panying copy of an instruction, which has been addressed, by order 
“of His Catholic Majesty, to his ambassador at Paris, and to his 
“ ministers plenipotentiary at the Courts of Vienna and St. Petersburg. 

“Having laid these papers before the King, I have received. His 
“ Majesty's commands to direct you to return to them the following 
“ answer :— 

“ The purpose of the Spanish instruction is to invite the several 
“ Powers, the allies of His Catholic Majesty, ‘ to establish a Con- 
“ference at Paris, in order that their plenipotentiaries, together 
“ «with those of His Catholic Majesty, may aid Spain in adjusting 
“¢ the affairs of the revolted countries of America.’ 

“ The maintenance of the ‘ Sovereignty ’ of Spain over her late 
“ colonies is pointed out in this instruction as one specific object 
“ of the proposed Conference; and though an expectation of tho 
“ employment of force for this object, by the Powers invited to the 
“ Conference, isnot plainly indicated, it is not distinctly disclaimed. 

“ The invitation contained in this instruction not being addressed 
“directly to the Government of Great Britain, it may not be 
“necessary to observe upon that part of it which refers to the late 
“* events in the Peninsula,’ as having ‘paved the way’ for the 
“© desired co-operation.’ 

“The British Government could not acknowledge an appeal 
“ founded upon transactions to which it was no party, But no 
“such appeal was necessary. No variation in the internal affairs 
“ of Spain has, at any time, varied the King’s desire to see a termi- 
“ nation to the evils arising from the protracted struggle between 
“ Spain and Spanish America, or His Majesty’s disposition to concur 
“in bringing about that termination. 

“ From the year 1810, when His Majesty’s single mediation was 
“asked and granted to Spain, to effect a reconciliation with her 
“ Colonies,—the disturbances in which Colonies had then but newly 
“broken out,—to the year 1818, when the same task, increased in 
“ difficulty by the course and complication of events in America, 
“was proposed to be undertaken by the Allicd Powers assembled 
“in Conference at Aix-la-Chapelle,—and from the year 1818 to the 
“ present time,—the good offices of His Majesty for this purpose 
“ have always been at the service of Spain, within limitations and upon 
“conditions, whieh have been in each instance explicitly described. 

“ Those limitations have uniformly excluded the employment 
“of force or menace against the Colonies on the part of any 
“ mediating Power; and those conditions have uniformly required 
“ the previous statement by Spain of some definite and intelligible 
“ proposittfon,—and the discontinuance on her part of a system 
“utterly inapplicable to the new relations which had grown up 
“ between the American Provinces and other countries. 

“Phe fruitless issue of the Conferences at Aix-la-Chapelle would 
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“ have deterred the British Government from acceding to a pro- 
“posal for again entertaining, in Conference, the question of a 
“ mediation between Spain and the American Provinces, even if 
other circumstances had remained nearly the same. But the 
events which have followed each other with such rapidity, during 
the last five years, have created so essential a difference, as well 
in the relative situation in which Spain and the American Pro- 
yinees stood, and now stend to cach other, as in the external 
relations and the internal circumstances of the Provinces them- 
selves, that it would le vain to hope that any mediation, not 
founded on the basis of independence, could now be successful. 
“The best proof which the British Government can give of the 
interest which it continues to feel for Spain, is, to state frankly 
their opinion as to the course most advisable to be pursued by 
His Catholic Majesty ; and toanswer, with the like frankness, the 
question implied in M. Ofalia instruction, as to the nature and 
extent of their own relations with Spanish America. 

“There is no hesitation in answering this question, The sub- 
jects of His Majesty have for many years carried on trade und 
formed commercial connections in all the American Provinces 
which have declared their separation from Spain. 

“This trade was originally opencd with the consent of the 
Spanish Government. It has grown gradually to such an extent 
as to require some direct protection, by the establishment at 
several ports and placcs in those Provinces of Consuls on the part 
of this country—a measure long deferred out of delicacy to Spain, 
and not resorted to at last without distinct and timely notification 
“ to the Spanish Government. 

“ As to any further step to be taken by His Majesty towards the 
acknowledgment of the de facto Governments of America, the 
decision must (as has already been stated more than once to 
Spain and to other Powers) depend upon various circumstances, 
and, among others, upon the reports which the British Govern- 
ment may receive of the actual state of affairs in the several 
American Provinces. 

“ But it appears manifest to the British Government, that if so 
large a portion of the globe should remain much longer without 
any recoguised political existence, or any definite political eon- 
nection with the established Governments of Europe, the conse- 
quences of such a state of things must be at once most embar- 
rassing to those Governments, and most injurious to the interests 
of all European nations, 

“Tor these reasons, and not from mere views of selfish policy, the 
British Government is decidedly of opinion that the recognition 
of such of the new States as have established de facto their 
separate political existence cannot be much longer delayed. 

“The British Government have no desire to anticipate Spain in 
“ that. recognition. On the contrary, it is on every account their 
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“ wish that His Catholic Majesty should have the grace and the 
“ advantage of leading the way, in that recognition, among the 
* Powers of Europe. But the Court of Madrid must be aware 
“ that the discretion of His Majesty in this respect cannot be in. 
“ detinitely bound up by that of His Catholic Majesty ; and that 
“ even before many months elapse, the desire now sincerely felt by 
“ the British Government, to leave this precedency to Spain, may 
“ be overborne by considerations of a more comprehensive nature— 
“ considerations regarding not only the essential interests of His 
“ Majesty's subjects, but the relations of the old world with 
“the new, 

“ Should Spain resolve to avail herself of the opportunity yet 
“ within her power, the British Government would, if the Court of 
“ Madrid desired it, willingly afford its countenance and aid toa 
“ negotiation, commenced on that only basis which appears to them 
“to be now practicable; and would see, without reluctance, the 
“ conclusion, through a negotiation on that basis, of an arrangement 
“ by which the mother country should be secured in the enjoyment 
“of commercial advantages superior to those conceded to other 
“ nations. 

“For herself, Great Britain asks no exclusive privileges of 
“ trade, no invidious preference, but equal freedom of commerce 
“ for all, 

“ If Spain shall determine to persevere inother counsels, it cannot 
“ but be expected that Great Britain must take her own course upon 
“this matter, when the time for taking it shall arrive, of which 
“Spain shall have full and early intimation. 

“ Nothing that is here stated can occasion to the Spanish Govern: 
“ ment any surprise. 

“In my despatch to Sir Charles Stuart of the 31st of March, 
“ 1823, which was communicated to the Spanish Government, the 
“pinion was distinctly expressed, that‘ time and the course of 
“ ‘events had substantially decided the separation of the Colonics 
“ «from the mother country, although the formal recognition of those 
“Provinces as Independent States, by His Majesty, might be 
“ «hastened or retarded by various external circumstances, as well as 
“¢ by the more or less satisfactory progress in each State towards 
“ ¢a regular and settled form of governinent.’ 

“Ata subsequent period, in a communication (d) made, in the 
“ first instance to France, and afterwards to other Powers (¢), as 
“ well as to Spain, the sume opinions were repeated, with this specific 
“ addition— that in either of two cases (now happily not likely to 
“ oecur)—in that of any attempt on the part of Spain to revive the 
“ obsolete interdiction of intercourse with countries over which she 





(d@) The Memorandum of Conference, No. 1. 
(«) Austria, Russia, Prussia, Portugal, the Netherlands, and the United 
States of America, 
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“has no longer any actual dominion, or in that of the employment 
““ of foreign assistance to re-establish her dominion ‘in those coun - 
“ tries by force of arms, the recognition of such new States by His 
“ Majesty would be. decided and immediate. 

‘“* After thus declaring to you, for the information of the Court 
“ of Madrid, the deliberate opinion of the British Government on 
“ the points on which Spain requires the advice of her allies, it does 
“not appear to the British Cabinet at all necessary to go into a 
“ Conference to declare that opinion anew ; even if it were perfectly 
“clear, from the tenor of M. Ofalia’s instruction, that Great 
“ Britain is in fact included in the invitation to the Conference at 
“ Paris, : 

“ Every one of the Powers so invited has been constantly and 
“unreservedly apprised, not only of each step which the British 
“ Government has taken, but of every opinion which it has formed 
“on this subject: and this despatch will be communicated to 
“them all, 

“If those Powers should severally come to the same conclusion 
“with Great Britain, the concurrent expression of their several 
“ opinions cannot have less weight in the judgment of Spain, and 
“must naturally be more acceptable to her feelings, than if such 
“ conenrrence, being the result of a Conference of Five Powers, 
“should carry the appearance of a concerted dictation, 

“ Tf (unhappily, as we think) the allies, or any of them, should 
* come to a different conclusion, we shall at least have avoided the 
“jnconvenience of a discussion, by which our own opinion could 
“ not have been changed; we shall have avoided an appearanco of 
“ mystery by which tha jealousy of other parties might have been 
“excited; we shall have avoided a delay, which the state of the 
“ question may hardly allow. 

“ Meanwhile, this explicit recapitulation of the whole course of 
“ our sentiments and of our proceedings on this momentous sub- 
‘ject, must at once acquit us of any indisposition to answer the 
“call of Spain for friendly counsel, and protect us against the 
“ suspicion of having any purpose to conceal from Spain or from 
“ the world. 

“Tam, &., 
“ Grorge CaNnnine. 

“ The Right Hon. Sir W. & Court, G.C.B., &e. &e. &.” 


Note of Mr. Secretary Canning to the Chevalier de Los Rios, 
relative to Spanish America ( f). 


“ Foreign Office, March 25, 1825. 


“The undersigned, His Majesty's Principal Secretary of State for 
“ Foreign Affairs, is commanded by his Sovereign to deliver to the 
—— ee eee ee 


(f) State Papers, 1824-6, yol. xii. pp. 909-15. 
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* Chevalier de Los Rios, for the purpose of being transmitted to. 
“ his Court, the following reply to the official Note, addressed by 
“ His Excellency M. Zea to His Majesty’s Chargé @’Affaires at 
“ Madrid, on the 21st of January. : : 

“ So large a portion of the official Note of M. Zea was founded 

“ upon a denial of the facts which had been reported to the British 
“ Government, with respect to the state of several of the countries 
“ of Spanish America, and upon an anticipation of events expected 
“ by the Court of Spain to take place in those countries, by which 
“ the credibility of the reports transmitted to the British Govern- 
“ment would be effectually disproved, that it has been thought 
“advisable to await the issue of the expected events in Spanish 
“ America, rather than to confront evidence with evidence, and to 
“ discuss probabilities and conjectures. 
“ Of that issue, decisive as it appears. to be, the undersigned is 
directed to say no more than that it is a great satisfaction to the 
British Government that it had actually taken place before the 
intentions of the British Government towards the other countries 
of Spanish America were announced. Those intentions, there- 
“ fore, cannot by possibility have had the slightest influence upon 
“ the result of the war in Peru. 

‘With this single observation, the undersigned is directed to 
“pass over all that part of M. Zea's Note which turns upon the 
“supposed incorrectness of the information on which the decision 
“ of the British Government was founded. 

“ The questions which remain to be examined are, whether, in 
treating with de facto Governments, now established beyond the 
danger of any external assailment, Gyeat Britain has violated 
either any general principle of International Law, or any positive 
obligation of Treaty. 

“ To begin with the latter, as the more specific accusation. 

“ M. Zea brings forward, repeatedly, the general charge of vio- 
lated Treaties; but as he specifies only two—that of 1809 and 
that of 1814—it may be presumed that he relies on them alon 
to substantiate this charge. ¢ 
“ First, as to the Treaty of 1809 :— 

“ That treaty was made at the beginning of the Spanish struggle 
against France, and was directed wholly, and in terms not to be 
misapprehended, to the circumstances of the moment at which it 
was made. It was a Treaty of Peace, putting an end to the war, 
in which we have been, since 1804, engaged with Spain. It is 
expressly described in the First article as a Treaty of ‘ Alli- 
ance during the War,’ in which we were engaged, jointly with 
Spain against France. All the Stipulations of the Treaty had 
evident reference to the declared determination of the then 
Ruler of France to uphold a branch of his own family upon the 
Throne of Spain and of the Indies; and they undoubtedly pledged 
us to Spain not to lay down our arms until that design should be 
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“defeated in Spain, and the pretension altogether abandoned as to 
“ America—a pledge which it is not and cannot be denied that 
“ Great Britain amply redeemed. But those objects once accom- 
“ plished, the stipulations of the treaty were fulfilled, and its obli- 
“ gations necessarily expired together with the matter to which 
“ they related. 
“ In effect, at the happy conclusion of the war in the Peninsula, 
and after the restoration, by British assistance, of His Cutholi¢ 
Majesty to the throne of his ancestors, the Treaty of 1809 was 
“yeplaced by the Treaty of 1814. And what does that ‘Treaty 
“ contain ?— First, the expression of an earnest wish on the part 
of His Majesty that Spanish America may be reunited to the 
Spanish Monarchy ; and, secondly, an engagement to prohibit 
jritish subjects trom supplying the Spanish Americans with 
“munitions of war. This engagement was instantly carried into 
© effect by an Order in Council of 1814. And in furtherance of 
“ the like object, beyond the obligation of the Treaty, an Act of 
“ Parliament was passed in 1819, prohibiting the service of British 
subjects in the ranks of the resisting Colonies. 
“'That the wish expressed in this treaty was sincere, the proof 
“is to be found, not only in the measures above mentioned, but 
“in the repeated offers of Great Britain to mediate between 
“Spain and her Colonies, Nor were these offers of mediation, 
“as M. de Zea alleges, uniformly founded on the single basis of the 
“admission by Spain of the independence of the Spanish provinces. 

“ Years had elapsed, and many opportunities had been missed, 
“ of negotiating on better terms for Spain, before that basis was 
“assumed to be the only one on which negotiation could be success- 
“ fully opened. 

“Tt was not assumed in 1812, when orr mediation was offered to 
“ the Cortes, 

“Tt was not assumed in 1815, when Spain asked our mediation, 
“ but refused to state the terms to which she was willing to agree. 

“Tt was not assumed in 1818, in the Conferences at Aix-!n- 
“ Chapelle, in which Conferences the question of an arrangement 
* between Spain and her Americas was, for the first and last time, 
“ discussed between the Great Powers of Europe. 

“ Atter the silerce, indeed, which Spain observed, as to the 
“ opinion of the Powers assisting at those Conferences, when laid 
“ before her, two thinzs became perfectly clear: the first, that Spain 
“had, at that time, no scrious intention of offering any terms, such 
“as the Spanish American Provinces were likely to accept; the 
“ second, that any subsequent reference of the subject to a Con- 
“gress must be wholly fruitless and unsatisfactory. From that 
“time forth, Great Britain abstained jrom stirring the subject of 
“ negotiation with the Colonies, till, in the month of May, 1822, 
“ Spain spontancously announced to Great Britain that she had 
“ measures in contemplation for the pacification of her Americas, 


“ 


“ 


“ 
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“ on a basis entirely new, which basis, however, was not explicitly 
“ described, 

“Tn answer to that notification, Spain was exhorted by Great 
“ Britain to hasten, as much as possible, her negotiation with the 
“ Colonies, as the course of events was evidently so rapid as not to 
“ admit of a much longer delay ;—but no suggestion was even ther 
“ brought forward by Great Britain as to the adoption of the basis 
“ of independence. 

“ The firat suggestion of that basis came, in fact, from the Govern- 
“ ment of Spain itself, in the month of November, 1822, when the 
“ British Minister at Madrid received an intimation that the Cortes 
“ meditated opening negotiations with the Colonies on the basis of 
“ Colonial Independence—negotiations which were in fact subse- 
“quently opened, and carried to a successful termination, with 
“ Buenos Ayres, though they were afterwards disavowed by Ilis 
“ Catholic Majesty. 

“Tt was not till after this last-mentioned communication from 
“ the Spanish Government, that Great Britain expressed the opinion 
“ which she entertained, as to the hopelessness of negotiating upon 
“any other basis than that then first suggested by the Spanish 
“ Government. 

“This opinion, stated (as has been said), in the first instance, 
“ gonfidentially to Spain, was, nearly a twelvemonth afterwards, 
“ that is to say, in the month of October, 1823, mentioned by the 
“undersigned in a Conference with the French Ambassador in 
“‘ London, the substance of which Conference was communicated 
“to Spain and to other Powers. It was repeated and enforced in 
“the despatch from the undersigned to Sir William & Court, in 
“ January, 1824. 

“ Nothing, therefore, can be less exact than the supposition that 
“ Great Britain has uniformly put forward the basis of Independence 
“as the sine qué non condition of her counsel and assistance to 
“ Spain, in negotiation with her Colonies, 

“ To come now to the Second Charge against Great Britain,— 
“the alleged violation of general International Law. Has it ever 
‘been admitted as an axiom, or ever been observed by any nation 
“ or Government as a practical maxim, that no circumstances, and 
“no time, should entitle a de facto Government to recognition ?— 
“ or should entitle Third Powers, who may have a deep interest in 
“ defining and establishing their relations with a de facto Govern- 
“ ment, to do so? 

“ Such a proceeding on the part of Third Powers, undoubtedly, 
“ does not decide the question of right against the mother country. 

“ The Netherlands had thrown off the supremacy of Spain long 
“ before the end of the sixteenth century; but that supremacy was 
“not formally renounced by Spain till the Treaty of Westphalia 
“in 1648. Portugal declarcd, in 1640, her independence of the 
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“ Spanish Monarchy; but it was not till 1668 that Spain, by 
“ Treaty, acknowledged that independence. 

“ During each of these intervals, the abstract rights of Spain 
“ may be said to have remained unextinguished. But Third Powers 
“ did not, in either of these instances, wait the slow conviction of 
“ Spain, before they thought themselves warranted to establish 
“ direct relations, and even to contract intimate alliances, with the 
“ Republic of the United Netherlands, aa well as with the new 
“ monarchy of the House of Braganza, 

“ The separation of the Spanish Colonics from Spain has been 
“ neither our work nor our wish, Events, in which the British 
“ Government had no participation, decided that separation,—a 
“ separation which, we are still of opinion, might have been averted, 
“if our counsels had been listened to in time. But out of that 
“ separation grew a state of things, to which it was the duty of the 
“ British Government (in proportion as it became the plain and 
“ Jecitimate interest of the nation whose welfare is committed to its 
“ charge) to conform its measures, as well as its language, not 
“hastily and precipitately, but with due deliberation and circum- 
“ spection, 

“To continue to call that a possession of Spain, in which all 
“ Spanish occupation and power had been actually extinguished 
“and effaced, could remder no practical service to the mother 
“ country; but it would have risked the peace of the world. For 
‘all political communities are responsible to other political com- 
“ munities for their conduct ; that is, they are bound to perform the 
“ ordinary international duties, and to afford redress for any viola- 
“ tion of the right of others by their citizens and subjects, 

“ Now, either the mother country must have continued respon~ 
“ sible for acts over which it could no longer exercise the shadow 
“ of a control, or the inhabitants of those countries, whose inde- 
“ pendent political existence was, in fact, established, but to whom 
“the acknowledgment of that independence was denied, must have 
“been placed in a situation, in which they were wholly irre- 
“sponsible for all their actions, or were to be visited, for such of 
“those actions as might furnish ground of complaint to other 
“ nations, with the punishment due to pirates and outlaws. 

‘If the former of these alternatives—the total irresponsibility of 
“unrecognised Stateg—be too absurd to be maintained, and if’ the 
“ latter—the treatment of their inhabitants as pirates and outlaws — 
“ be too monstrous to be applied, for an indefinite length of time, to 
“a large portion of the habitable globe, no other choice remained 
“ for Great Britain, or for any country having intercourse with the 
“ Spanish American Provinces, but to recognise, in due time, their 
“political existence as States, and thus to bring them within the 
“ pale of those rights and duties which civilised nations are: bound 
“mutually to respect, and are entitled reciprocally to claim from 
“ each other. 
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“ The example of the late Revolution in France, and of the ulti- 
“ mate happy restoration of His Majesty, Louis XVIIL, is pleaded 
“by M. Zea in illustration of the principle of unextinguishable right 
“in a legitimate Sovereign, and of the respect to which that right 
“ts entitled from all foreign Powers; and he calla upon Great 
“ Britain, in justice to her own consistency, to act with the same 
“reserve towards the new States of Spanish America, which she 
“employed, so much to her honour, towards revolutionary France. 

“But can M. Zea need to be reminded that every Power in 
“Europe, and specifically Spain amongst the foremost, not only 
“acknowledged the several successive Governments, de facto, by 
‘which the House of Bourbon was first expelled from the throne 
“ of France, and afterwards kept for near a quarter of a century 
“out of possession of it, but contracted intimate alliances with them 
“all; and, above all, with that which M. Zea justly describes as the 
“ strongest of de facto Governments—the Government of Bonaparte, 
“ against whom, not any principle of respect for the rights of legi- 
“timate monarchy, but his own ungovernable ambition, finally 
“ brought combined Europe into the field? 

“ There is no use in endeavouring to give a specious colouring to 
“ facts which are now the property of history. 

“The undersigned is, therefore, compelled to add that Great 
“ Britain herself cannot justly accept the praise which M. Zea is 
“ willing to ascribe to her in this respect; nor can she claim to be 
“altogether exempted from the general charge of having treated 
“ with the Powers of the French Revolution. 

“Tt is true, indeed, that up to the year 1796 she abstained from 
“ treating with revolutionary France, long after other Powers of 
“ Hurope had set her the example. Butthe reason alleged in Par- 
“ liament, and in State Papers, for that abstinence, was the unsettled 
“state of the French Government. And it cannot be denied that, 
“both in 1796 and 1797, Great Britain opened = negotiation for 
“ peace with the Directory of France—a negotiation, the favourable 
“ conclusion of which would have implied a recognition of that 
“ form of government ; that in 1801, she made peace with the Con- 
“sulate; that if, in 1806, she did not conclude a Treaty with 
“ Bonaparte, Emperor of France, the negotiation was broken off 
“ merely on a question of terms; and that. if, from 1808 to 1814, 
“she steadily refused to listen to any overtures from France, she 
“did so, declaredly and notoriously, on account of Spain alone, 
“whom Bonaparte pertinaciously refused to admit as party to the 
“ negotiation. 

“ Nay, further, it cannot be denied that, even in 1814, the year 
“in which the Bourbon Dynasty was eventually restored, peace 
“ would have been made by Great Britain with Bonaparte, if he 
“had not been unreasonable in his demands; and Spain cannot be 
“ignorant that, even after Bonaparte was set aside, there was 
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“ question among the allies of the possible expediency of placing 
“ some other than a Bourbon on the throne of France. 

“ The appeal, therefore, to the conduct of the Powers of Europe, 
“and even to that of Great Britain herself, with respect to the 
“ Brench Revolution, does but recall abundant instances of the 
recognition of de facto Governments ; by Great Britain, perhaps, 
“ later and more reluctantly than by others, but by Great Britain 
“herself, however reluctant, atter the example set to her by the 
other Powers of Europe, and specifically by Spain. 

“ There are two other points in M, Zea’s Note, which appear to 
“ eall for particular observation. 

“M. Zea declares, that the King of Spain will never recognise 
“the new States of Spanish America, and that His Majesty will 
“ never cease to employ the force of arms against his rebellions 
subjects in that part of the world. 

“ We have neither the pretension nor the desire to control His 
“ Catholic Majesty's conduct; but this declaration of M. Zea com- 
“ prises a complete justification of our conduct, in having taken the 
opportunity which, to us, seemed ripe for placing our relations 
“ with the new States of America on a definite footing. Vor this 
“declaration plainly shows, that the complaint against us is not 
“ merely as to the mode or the time of our advances towards those 
“ States; it shows that the dispute between us and Spain is not 
“ merely as to the question of fact, whether the internal condition 
“of any of those States be such us to justify the entering into defi- 
“nite relations with them; that it was not merely a reasonable 
“delay for the purpose of verifying contradictory reports, and of 
“ affording opportunity for friendly negotiation, that was required 
“ of us; it shows that no extent of forbearance on our part would 
have satisfied Spain; and that, defer our advances towards the 
new States as long as we might, we should still have had to 
make them without the consent of Spain; for that Spain is de- 
termined against all compromise, under any circumstances and 
at any time, and is resolved upon intermivable war with her late 
Colonies in America. 

“M. Zea evneludes with declaring that His Catholic Majesty 
* will protest, in the most solemn manner, against the measures 
announced by the British Government, as violating existing 
Treaties, and the imprescriptible rights of the throne of Spain. 

“ Against what will Spain protest? 

“It has been proved that no Treaties are violated by us; and 
“ we admit that no question of right is decided, by our recognition 
of the new States of America. 

“ But if the argument upon which this declaration is founded 
“ be true, it is eternal; and the offence of which we are guilty, in 
“ placing our intercourse with those countries under the protection 
“ of Treaties, is one of which no time and no cireumstances could, 
“ in the view of Spain, have mitigated the character. 
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“ Having thus entered, with great pain and unwillingness, into 
“ the several topics of M. Zea’s Note, the undersigned is directed, 
“in conclusion, to express the anxious hope of his Government, 
“that a discussion, now wholly without object, may be allowed 
“here to close. The undersigned is directed to declare to the 
“ Spanish Minister, that no feeling of ill-will, or even of indifference, 
“ to the interests of His Catholic Majesty, has prompted the steps 
“which His Majesty’s Government has taken,—that His Majesty ~ 
“ still cherishes an anxious wish for the welfare of Spain,—and 
“that His Majesty still retains the disposition, and commands the 
“ undersigned again to renew to His Catholic Majesty’s Govern- 
“ ment the offer, to employ His Majesty’s good offices, for the 
“bringing about of any amicable arrangement which may yet be 
“ practicable, between His Catholic Majesty and the countries of 
“ America which have separated themselves from Spain. 

“ The undersigned, &c. 
“ GEorGE CANNING. 
“ The Chevalier de Los Rios.” 





REPLY OF MR, SECRETARY CANNING TO A LETTER OF M, RADIOS RELATIVE 
TO THE “RUSSIAN MEMOIR ON THE PACIFICATION OF GREECE” (g). 


i “Foreign Office, December 1, 1824, 

« Sir, 

“TJ tave to acknowledge the receipt of the letter which you did 
me the honour to address to me on the }$th of August (but which 
reached my hancs only on the 4th of November), expressing the 
opinion of the Greek Provisional Government upon a paper 
which has been published in the Gazettes of Europe, purporting 
to be a Plan of Pacification for Greece, drawn up by the Court of 
St. Petersburg. 

“That the publication of the paper in question is unauthorised 
cannot be doubted. Whether the paper itself be authentic, it is 
not for me to admit or to deny; but it is due to-the Court of * 
St. Petersburg to declare to you, that any plan of pacification 
emanating from that Court would be drawn up (as the British 
Government sincerely believe) in anything but an unfriendly 
disposition towards Greece; that no such plan has been definitely 
settled (as your letter appears to assume) with the intention of 
imposing it either upon Greece or upon the Turkish Government; 
and that whatever plan the Emperor of Russia might have in 
contemplation would be submitted by His Imperial Majesty to 
several of the Powers of Europe, His Imperial Majesty’s allies, 
“ for thtir consideration, before any proposition founded thereupon 
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“would be made to the contending parties. The Emperor of ' 
« Russia had, it is true, suggested" to his allies the expediency of 
“ proposing, simultaneously to the Porte and to the Provisional 

“ Government of Greece, a suspension of hostilities, for the pur- 

* pose of allowing time for an amicable intervention between them. 

“Nor would the British Government have refused, at a proper 

“ time, to be party to*that proposal. bs 

“Tt is but just to add that_the paper which has attracted the 
“ indignation of the Gregk Provisional Government has been viewed 
“ with no less indignation by the Divan. . 

“ While the Greeks profess an insurmountable abhorrence of any 
“ settlement short of the establishment of their independence as a 
“nation, the Divan abjure all modes of reconciliation short of an - 
“ unqualified re-establishment of their sovercignty over Greece. 

“ Between two parties so disposed there can, indeed, be little 
“hope of an acceptable and successful mediation. But, to have 
“ felt and expressed a desire to mediate, before the extreme vehe- 
“ mence of these opposite resolutions was known, and while the 
“ varying fortune of the war appeared to furnish to both parties not 
‘ unreasonable motives for a compromise, surely cannot be imputed, 
“ either to Russia, if she originated the project of such a compro-* 
“ mise, or to those who might have been prepared to deliberate in 
“ concert with her upon it, as a crime. 

“The paper, purporting to be a Russian memoir, contains the 
‘ elements of a compromise, though not adjusted, perhaps, exactly 
“in the proportions in which they might finally have been arranged 
“ for proposal to the belligerent parties. 

“Tf the sovereignty of the ‘lurks were not to be absolutely 
“ restored, nor the independence of the Greeks to be absolutely 
“ acknowledged (to propose either of which extremes would have 
“ been, not to mediate, but to take a decided part in the contest), 
™ there was necessarily no other choice than to qualify; in some mode 
“ and degree, the sovereignty of the one and the independence of 
“ the other; and the mode and degree of that qualification seemed 
“ to constitute the question for enquiry and deliberation. 

_ “Either party, no doubt, had it in its power to defeat any plan 

© of compromise, however rational in its principles or impartial in 
“ its provisions. And the previous knowledge that both parties 
would concur in rejecting ary plan of compromise that could be 
« devised renders any hope of successful intervention, at the present 
“ moment, utterly vain. 

“ On the remainder of your letter, which, in effect, calls upon 
“ the British Government to take part with the Greeks in the 
« struggle for their independence, comparing their merits and 
“ claims with those of the Provinces of Spanish America, which 
“ have separated themselves from the mother country, I have only 
“to observe, that, with respect to the contest between Spain and 
« the several countries of Spanish America, Great Britain has pro- 
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“ feased and maintained a strict eutrality; and that the like neu- 
“ trality has been observed bi Great Britain in the contest now 
“raging in Greece. The beltigerent rights of the Greeks have 
“been uniformly respected; and if the British Government has 
“found itself compelled, on a recent occasion, to repress the excess 
“to which certain of those rights were attempted to be carried, the 
“ British Government is satisfied that such a necessity will not 
“ oecur.again. - - . 

“The Provisional Government of Greece: may rely upon the 
“continuance of the same scrupulous neutrality, They maybe 
“assured, not only that Great Britain would not be concerned in . 
“ any attempt (if such attempt were in contemplation) to foree upon 
“them a plan of pacification contrary to their wishes, but that, if 
“they should at any time hereafter think fit to. solicit our 
“ mediation, we should be ready to tender it to the Porte, and, if 
“accepted by the Porte, to do our best to carry it into effect, con- 
“ jointly with other powers, whose co-operation would at once give 
“facility to any arrangement, and afford the heat security for its 
“ duration, 

“ This appears to the British Government all that can reasonably 
‘be asked of them. ‘They cafinot accuse themselves of having in 
“any way, directly or indirectly, instigated the commencement of 
“the Greek enterprise, nor of having in any way interfered in its 
“ progress, 
~ “ Connected vith the Porte by the established relations of amity, 
“and by the anciett obligations of Treaties, which the Porte has 
“not violated, it surely cannot be expected that England shotild 
“ engage in unprovoked hostilities against that Power in a quarrel 
“ not her own. 

“T trust, Sir, that the exposition which I have thus the honour 
“to address to you will be considered as affording sufficient answer 
“to any suspiciens or imputations which error or intrigue may 
“have propagated against the intentions of the British Government 
“towards Greece, and will be accepted as a proof at once of the 
“ purity of our views, and of the frankness with which we are ready 
“to declare them. 

“Tam, &e., 
“ Gorge CANNING. 

“ The Secretary of the Provisional 

Government of Greece.” 


“ PROTOCOLE DE LA CONPERENCE TENUE AU FOREIGN OFFICE, LE 
19 Février 1831 (A). 


“ Présens ;—Les Pkénipotentiaires d’Autriche, de France, de la 
“ Grande-Bretagne, de Prusse, et de Russie. 





(A) Protocols of Conferences in London relative to Belyium, 1830-1, 
part i, No. 19, pp. 59-65, 
VOL, TI, oo 
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“Les Plénipotentiaires des Cours d’Autriche, de France, de la 
Grande-Bretagne, de Prusse, et de Russie, s’étant assemblés, ont 
porté toute leur attention sur les interprétations diverses données 
“au Protocole de la Conférence de Londres, en date du 20 Dé- 
cembre 1880, et aux principaux Actes dont il a été suivi. Les 
“ délibérations des Plénipotentiaires les ont conduits & reconnaitre 
“ unanimement, qu’ils doivent & la position des Cing Cours, comme 
“ @ la cause de la paix générale, qui est leur propre cause, et celle de 
“ la civilisation Huropéenne, de rappeler ici le grand principe de 
“ droit public, dont les Actes de la Conférence de Londres n'ont fait 
“ qwoffrir une application salutaire et constante. 
« D'aprés ce principe d’un ordre supérieur, les Traités ne perdent 
“ pas leur puissance, quels que soient les changemens qui inter. 
“ viennent dans Vorganisation intéricure des peuples. Pour juger 
“ de Papplication que les Cinq Cours ont faite de ce méme principe, 
“ pour apprécier les déterminations qu’elles ont prises relativement 
ila Belgique, il suffit de se reporter 4 ?époque de l'année 1814. 
“ A cette ¢poque les Provinces Belges étaient oceupées militaire- 
« ment par l’Autriche, Ja Grande-Bretagne, la Prusse, et la Russie ; 
* et les droits que ces Puissances exergaient sur elles furent com- 
“ plétés par Ja renonciation de la France it la possession de ces 
-  mémes Provinces. Mais la renonciation de Ja France n’eut pas 
“ Jiew au profit des Puissances occupantes, Elle tint 4 une pensée 
“ d'un ordre plus élevé. Les Puissances, et la France elle-méme, 
“« également désintéressées alors comme aujourd’hui dans leurs vues 
sur la Belgique, en gardérent la disposition et non Ja souveraineté, 
“ dans la seule intention de faire concourir les Provinces Belges « 
“ Pétablissement d'un juste cquilibre en Europe, et au maintien de 
“ la pair générale. Ce fut cette intention qui présida & leurs stipu- 
lations ultérieures ; ce fut elle qui unit la Belgique & la Hollande ; 
“ ce fut elle qui porta les Puissances 2 assurer dés-lors aux Belges 
“to double bienfait d’institutions libres, et d’un commerce fécond 
* pour eux en richesse et en développement d’industric. 
“ Vunion de la Belgique avec la Hollande se brisa, Des com~ 
“ munications officiclles ne tardérent pas 4 convainere les Cing 
Cours que les moyons primitivement destinés \ la maintenir, ne 
« pourraient plus ni la rétablir pour le moment, ni Ja conserver par 
‘Ja suite; et que désormais, au lieu de confondre les affections et 
le bonheur des deux peuples, elle ne mettrait en présence que les 
“ passions ct lea haines, elle ne ferait jaillir de leur choc que la 
guerre avec tous scs désastres. I] n’appartenait pas aux Puis- 
sances de juger des causes qui venaient de rompre les liens qu’elles 
“ avaient formés. Mais quand elles voyaient ces liens rompus, il leur 
appartenait d'attcindre encore l'objet qu'elles s’étaient proposé en 
les formant. é 
“ Il leur appartenait d’assurcr, 2 la faveur de combinaisons nou- 
velles, cette tranquillité de ?Europe, dont union de la Belgique 
avec la Iollande avait constitué-une des bases, Les Puissances 
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“y étaient impérieusement appelées, Elles avaient le droit, et les 

“ événemens leur imposaient le devoir, @empécher que les Provinces 

“ Belges, devenues indépendantes, ne portassent atteinte 4 la sécurité 
. “ générale, et & Péquilibre Européen. 

“Un tel devoir rendait inutile tout concours étranger. Pour 
“agir ensemble, les Puissances n’avaient qu’A consulter leurs 
“ Traités, qu’a mesurer )’étendue des dangers que leur inaction ou 
“eur désaccord aurait fait naftre. Les démarches des Cing Cours 
“i Veffet d’amener la cessation de Ia lutte entre la Hollande et 
“la Belgique, et leur ferme résolution de mettre fin & toute mesure 
“ qui, de part ou d’autre, aurait eu un caractére hostile, furent les 
‘ premieres conséquonces de Videntité de leurs opinions sur la valeur 
“ et les principes des transactions solennelles qui les lient, 

“ Leffusion du sang s’arr¢ta; la Hollande, la Belgique, et méme 
“ Tos Btats voisins, leur sont également redevables de ce bienfait. 

“Tia seconde application des mémes principes eut lier dang le 
“ Protocole du 20 Décembre 1830. 

“ A Vexposé des motifs qui déterminaient les Cing Cours, cet 
“ Acte associa la réserve des devoirs dont la Belgique resterait 
“ chargéo envers Europe, tout en voyant s'accomplir ses veux de 
“séparation et d’indépendance, . 

“ Chaque nation a ses droits particuliers; mais l'Europe aussi a 
“son droit—e’est lordre social qui le Iui a donné, 

“ Les Traités qui régissent Europe, la Belgique, devenue indé- 
“ pendante, les trouvait faits et en vigueur. Elle devait donc les 
“ yespecter, et ne pouvait pas les enfreindre. En Jes respectant, 
“elle se conciliait avec V'intérét et le repos de la grande commu- 
“nauté des Etats Européens. En les enfreignant, elle efit amené 
“la confusion ct la guerre. Les Puissances seules pouvaient pré- 
“‘ venir ce malheur, ct puisqu’elles Ie pouvaient, elles Ie devaient, 
“ Filles devaient faire prévaloir la salntaire maxime, que les événe- 
“mens qui font naitre en Europe un Etat nouveau ne Iwi domment 
“pas plus le droit Valtérer le systéme général, dans lequel il entre, 
“ que les changemens, survenus dans la condition d'un Etat ancien, 
“no Pautorisent 4 se croire délié de ses engagemens antérieurs, 
“Maxime de tous les peuples civilisés; maxime qui se rattache 
“au principe méme d’aprés lequel les Etats survivent 4 leurs Gou- 
“ vernemens, et les obligations imprescriptibles des Traitéy, & ceux 
“qui Jes contractent; maxime, enfin, qu’on n’oublierait pas, sans 
“ faire rétrograder la civilisation, dont 1a morale.et la foi publiques 
“ sont heureusement et les premiéres conséquences et les preniféres 
“ garanties. 

“Le Protocole du 20 Décembre fut Pexpression de ces vérités; 
Gl statua, ‘ Que la Conférence s‘occuperait de discuter et de eon- 
“ certer Jes nouveaux arrangemens les plus propres & combiner 
“ Pindépendance future de ia Belgique avec les stipulations des 
“ Traités, avec les intéréts et Ig sécurité des autres Etats, et avec Ja 
“ conservation de l’équilibre Européen. 
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“ Les Puissances venaient d’indiquer ainsi Je but auquel elles 
“ devaient marcher. Elles y marchérent fortes de Ja pureté de leurs 
“ intentions, et de leur impartialité. Tandis que, @un cdté, par 
“leur Protocole du 18 Janvier, clles repoussaient des prétentions 
« qui seront toujours inadmissibles, de autre, elles pesaient avec le 
“goin le plus scrupulenx toutes les opinions qui étaient mutuelle- 
“ ment émises, tous les titres qui étaient réciproquement invoqués. 
“ De cette discussion, approfondie des diverses communications 
“ faites par les Plénipotentiaires de Sa Majesté le Roi des Pays-Bas, 
“ et par les Commissaires Belges, résulta le Protocole définitif du 
“ 20 Janvier 1831. 

“Tl était A prévoir que la premiére ardeur d’une indépendance 
“ naissante tendrait 4 franchir lea justes bornes des Traités et des 
obligations qui en dérivent. Les Cinq Cours ne pouvaient néan- 
“ moins admettre en faveur des Belges le droit de faire des con- 
“ qucétes sur la Hollande, ni sur d’autres Etats. Mais obligées de 
‘résoudre des questions de territoire essentiellement en rapport 
‘avec leurs propres Conventions et leurs propres intéréts, les Cing 
Cours ne consacrérent, & P’égard de la Belgique, que les maximes 
dont elles s’étaient fait 4 elles-mémes une Joi rigoureuse. 

“ Assurément elles ne sortaient ni des bornes de la justice et de 
Véquité, ni des rogles d’une saine politique, lorsqu'en adoptant 
impartialement les limites qui s¢paraient la Belgique de la Hol- 
lande avant leur réunion, elles ne refusaient aux Belges que le 
“pouvoir d’envahir: ce pouvoir elles ont rejeté, parce qu’elles le 
considérent comme subversif de la paix et de Pordre social. 

vee Les Puissances avaient encore i délibérer sur d’autres ques~ 
“tions qui se rattachaient & leurs Traités, et qui ne pouvaient 
“ par conséquent étre soumises 4 des décisions nouvelles, sans leur 
“ concours direct. 

“ D’aprés le Protocole du 20 Décembre, les Instructions et les 
“Pleing Pouvoirs demandés pour les Commissaires Belges, qui 
“ seraient envoyés 2 Londres, devaient embrasser tous les objets 
de la négociation. Cependant, ces Commissaires arrivérent sans 
autorité suftisante, et, sur plusicurs points importans, sans infor- 
“ mations; et les circonstances n’admettaient point de retard. 

“ Les Puissances, par le Protocole du 27 Janvier, ne firent néan- 
“ moing d’une part qu’énumérer les charges inhérentes, soit au 
Territoire Belge, soit au Territoire Hollandais, et se bornérent & 
proposer, de l'autre, des arrangemens fondés sur une réciprocité 
“de concessions, sur les moyens de conserver & la Belgique les 
“ marchés qui ont le plus contribué a sa richesse, et sur la notoriété 
“« méme des Budgets publics du Royaume des Pays-Bas. 

“ Dans ces arrangemens la médiation des Puissances sera tou- 
« jours requise; car, sans elle, ni les parties intéressées ne par- 
“ viendraient 4 s’entendre, ni les stipulations auxquelles les Cing 
“ Cours ont pris en 1814 et 1815 une part immédiate, ne pour- 
“ yaient se modifier. 
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“ L’adhésion de Sa Majesté le Roi des Pays-Bas aux Protocoles 
du 20 et du 27 Janvier 1831, a répondu aux soins de la Confé- 
rence de Londres. 

“Le nouveau mode @existence de la Belgique, et sa neutralité, 
regurent ainsi une sanction dont ils ne pouvaient se passer. I] 
ne restait plus i la Conférence que d’arréter ses résolutions rela~ 
tives 4 la protestation faite en Belgique contre le premier de ces 
Protocoles, d’autant plus important qu’il est fondamental. 

“ Cette protestation invoque d’abord un droit de post-liminto qui 
rappartient qu’aux Etats indépendans, ct qui ne saurait par 
conséquent appartenir & la Belgique, puisqu'clle n’a jamais été 
comptée au nombre de ces Etats. Cette méme protestation 
mentionne en outre des cessions faites A une Puissance tierce, et 
non & lu Belgique, qui ne les a pas obtenues, et qui ne peut s’en 
prévaloir. 

“La nullité de scmblables prétentions est évidente. Loin de 
porter atteinte au Territoire des anciennes Provinces Belges, les 
Puissances n’ont fait que déclarer et maintenir T'intégrité des 
Etats qui l'avoisinent. Loin de resserrer les limites de ces Pro- 
vinces, elles y ont compris la Principauté de Liége, qui n’en faisait 
point partie autrefois, 

“Du reste, tout ce que la Belgique pouvait désirer, elle I’a ob- 
tenu: séparation d'avec la Hollande, indépendance, sfireté ex- 
térieure, garantie de son Territoire et de sa neutralitd, libre 
navigation des fleuves qui lui servent de débouchés, et paisible 
jouissance de ses libertés nationales, 

“Tels sont les arrangemens auxquels la protestation dont il agit 
oppose le dessein, publiquement avoné, de ne respeeter ni les’ 
possessions ni les droits des Etats limitrophes. 

“Les Plénipotentiaires des Cing Cours, considérant que de pa- 
reilles vues sont des vues de conquéte, incompatibles avec les 
Traités existans, avce la paix de Europe, et par conséquent avec 
la neutralité et lindépendance de la Belgique, déclarent :— 

“*, Qu'il demeure entendu, comme il l’a été des Porigine, que 
les arrangemens arrétés par le Protocole du 20 Janvier 1831, sont 
des arrangemens fondamentaux et irrévocables. 

“2°, Que T'indépendance de la Belgique ne sera reconnue, par 
les Cing Puissances, qu’aux conditions et dans les limites qui 
résultent desdits arrangemens du 20 Janvier 1831. 

“3° Que Ie principe de Ja neutralité ef de Pinviolabilité du 
Territoire Belge, dans les limites ci-dessus mentionnées, reste en 
vigueur, ct obligatoire pour les Cinq Puissances. 

“4°, Que les Cinq Puissances, fidéles & leurs engagemens, se re 

connaissent le plein droit de déclarer que le Souverain de la 
Belgique doit répondre par sa position personnelle au principe 
Wexistence de la Belgique méme, satisfhire & la sfireté des autres 
“Etats, aceepter sans aucune restriction, comme Vavait fait Sa 
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“ tous les arrangemens fondamentaux renfermés dans le Protocole 
“du 20 Janvier 1831, et ¢tre & méme den assurer aux Belges la 
“ paisible jouissance. 
« 5°, Que ces premiéres conditions remplies, les Cinq Puissances 
continueront d’employer leurs soins et leurs bons offices pour 
amener l’adoption réciproque et la mise & exdécution des autres 
arrangemens nécessités par la séparation de la Belgique d’avec la 
“ Hollande. 
«6°, Que les Cinq Puissances reconnaissent le droit, en vertu 
duquel les autres Etats prendraient telles mesures qu’ils juge- 
raient nécessaires, pour faire respecter ou pour rétablir leur 
autorité légitime dans tous les pays 4 eux appartenant sur lesquels 
Ja protestation mentionnée plus haut éléve des prétentions, et qui 
“ sont situés hors du Territoire Belge déclaré neutre. 
“7°, Que Sa Majesté le Roi des Pays-Bas ayant adhéré, sans 

“ restriction, par le Protocole du 19 Février 1831, aux arrange- 
“ mens relatifs 4 la séparation de la Belgique d’avec la Hollande, 
“ toute entreprise des Autorités Belges sur le Territoire que le 
“Protocole du 20 Janvier a décluré Hollandais, serait envisagée 
“comme un renouvellement de la lutte 4 laquetle les Cing Puis- 
“ sances ont résolu de mettre un terme. 

“ EsTerwazy, 

“ PALLEYRAND, 

“ Butow, 

“ Lieven WASsSENBERG, 

“ PALMERSTON, 

“ Martuszewie.” 
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Fraups urox, anp Breacuzs or Foreign Meniciran Law, Not 
COGNISABLE IN THE CoURTs oF ENGLAND, oR oF THE Unitep 
Srates or Nortn America. 


No. 1. 


Tu principle referred to in the text, that a nation which protects 
the forgers of the coin of another nation, commits an international 
offence, ought, as Mr. Chitty reasonably remarks in his note upon 
the passage in Vattel, to be so extended as to deny effect to any 
fraud upon the Government or subjects of a foreign State. A 
different rule, however, certainly prevails both in England and in 
the United States of North America. 

As to England, the case usually referred to as being that in 
which a contrary principle was laid down, is Boucher vy. Lawson, 
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in which the opinion of Lord Hardwicke, then Chief Justice of the 
King’s Bench, is thus recorded:—“I think the unlawfulness of 
“the trade makes no difference, for it is not material to us what 
“ the law of Portugal is, but what the law of England is; and here 
“ in England it is not only a lawful trade, but very much encou- 
‘ raged ” (2). 

This judgment was delivered in the 9th year of George II. 


No. 2. 


In the 15th year of George IIL, the following case was tried in 
the Court of King’s Bench ( j) :— 


HOLMAN et al’ versus JOMUNSON, alias NEWLAND, 


“ Assumpsit for goods sold and delivered, Plea non-assumpsit 
“and verdict for the plaintiff. Upon a rule to shew cause why a 
“ new trial should not be granted, Lord Mansfield reported the case, 
“ which was shortly this: The plaintiff who was a resident at, and 
“an inhabitant of Dunkirk, together with his partner, a native of 
‘that place, sold and delivered a quantity of tea, for the price of 
“which the action was brought, to the order of the defendant, 
“knowing it was intended to be smuggled by him into England. 
“ They had however no concern in the smuggling scheme itself, 
“but merely sold this tea to him, as they would have done to 
“any other person in the common and ordinary course of their 
“ trade, 

“Mr, Mansfield, in support of the rule, insisted, that the con- 
“ tract for the sale of this tea being founded upon an intention to 
“make an illicit use of it, which intention and purpose was with 
“ the privity and knowledge of the plaintiff, he was not entitled to 
“ the assistance of the laws of this country to recover the value of 
“it. He cited lluberus, vol. ii. pp. 38, 539, and Robinson v, Bland, 
‘to show that the contract must be judged of by the laws of this 
“ country, and consequently that an action for the price of the tea 
“ could not be supported here. 

“ Mr. Dunning, Mr. Davenport, and Mr. Buller, conird, for the 
“plaintiff, contended, that the contract being compleat by the de- 
“livery of the goods at Dunkirk, where the plaintiff might law- 
“ fully sell, and the defendant lawfully buy, it could neither directly 
“ nor indirectly be said to be done in violation of the laws of this 
“ country; consequently it was a good and valid contract, and the 
“ plaintiff entitled to recover. Itwas of no moment or concern to 
“ the plaintiff what the defendant meant to do with the tea, nor had 





(@) Cases temp. Hardwicke, p. 198, 
(j) Cowper's Reports, pp. 341-5. 
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“he any interest in the-event. If he had, or if the contract had 
“ been that the plaintiff should deliver the tea in England, it would 
“have been a different question; but there was no such under- 
“ taking on his part. They pressed the argument ad inconvenienti, 
“and cited several cases :—MSS. at Ni. Pri. before Lord Mansfield, 
“ sittings in London.—An action brought by the plaintiffs, who 
“were lace-merchants in Paris, for laces (which were contraband 
“in this country), sold and delivered to the defendant’s order at 
“ Calais, The question made was, whether the vendor of contra- - 
“band goods at Paris was not bound to run the risk of their being 
“smuggled into this country. But Lord Mansfield held, that as 
“the contract on the part of the plaintiff was compleat by his de- 
“ livering the laces at Calais, he was clearly entitled to recover, 
“and the jury found a verdict accordingly.—-Faikney v, Reynous 
“and Richardson, East. 7 Geo. 8. B. R. since reported in 4 Bur. 
2069, and 1 Black. 633, where one partner ina stock-jobbing con- 
“ tract lent the other 1,5002. to pay his moiety of the differences on 
“the rescounter day; and dionak this was pleaded to the bond, 
“the Court upon demurrer overruled the plea, and held tho 
‘plaintiff was entitled to recover. Bruston v. Clifford, in Chan., 
“before Lord Camden, 4th December, 1767. Alsibrook v. Hall, 
“in C.B., where money paid for the defendant for a gaming debt 
“ was held recoverable by the plaintiff. 

“ Lord Mansfield.—‘ There can be no doubt but that every action 
“tried here must be tried by the Jaw of England; but the law 
“ of England says, that in a variety of instances, with regard to 
“contracts legally made abroad, the laws of the country where the 
“cause of action arose shall govern.—There are a great many 
“cases which every country says shall be determined by the laws 
“ of foreign countries where they arise. But I do not sce how the 
“principles on which that doctrine obtains are applicable to the 
“ present case. For no country ever takes notice of the revenue 
“ Jaws of another, 

“* The objection, that a contract is immoral or illegal as between 
“ plaintiff and defendant, sounds at all times very ill in the mouth 
“Cof the defendant. It is not for his sake, however, that the cb- 
“ jection is ever allowed; but it is founded in general principles of 
“policy, which the defendant has the advantage of, contrary to 
“the real justice, as between him and the plaintiff, by accident, if 
“Tmay so say. The principle of public policy is this: ex. dolo 
“ malo non oritur actio. No Court will lend its aid to a man who 
“founds his cause of action upon an immoral or an illegal act. If, 
“ from the plaintiff’s own stating or otherwise, the cause of’ action 
“appears to arise ex turpi causd, or the transgression of a positive 
“law of this country, then the Court says he has no right to 
“be assisted. It is upon that ground the Court goes; not for the 
“sake of the defendant, but because they will not lend their aid 
“to such a plaintiff. So if the plaintiff and defendant were to 
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“ change sides, and the defendant was to-bring his action against 
“the plaintiff, the latter would then have the advantage of it; 
“for where both are equally in fault, potior est conditio de- 
“ fendentis. ; 

“*The question therefore is, whether in this case the plaintiff's 
“demand is founded upon the ground of any immoral act or con- 
“tract, or upon the ground of his being guilty of anything which 
‘is prohibited by a positive law of this country—An immoral 
“contract it certainly is not; for the revenue Jaws themselves, as 
“well as the offences against them, are all positivt juris. What, 
“ then, is the contract of the plaintiff? It is this: being a resident 
“and inhabitant of Dunkirk, together with his parmer, who was 
“born there, he sells 2 quantity of tea to the defendant, and de- 
“livers it at Dunkirk to the defendant's order, to be paid for in 
“ready money there, or by bilis drawn personally upon him in 
“England, ‘his is an action brought merely for goods sold and 
“ delivered at Dunkirk. Where then, or in what respect, is the 
“ plaintiff guilty of any crime? Is there any Jaw of England trans- 
“gressed by a person making a compleat sale of a parcel of goods 
“at Dunkirk, and giving credit for them? The contract is com- 
“pleat and nothing is left to be done. The seller, indeed, knows 
“what the bryer is going to do with the goods, but has no con- 
“cern in the transaction itself. tis not a bargain to be paid in 
“case the vendee should succeed in landing the goods; but the 
“interest of the vendor is totally at an end, and his contract com- 
“ pleat by the delivery of the goods at Dunkirk. 

‘«<‘To what a dangerous extent would this go if it was to be held 
“xerime. If contraband cloathsare bought in France, and brought 
“home hither; or if glass bought abroad, which ought to pay a 
“great duty, is run into England; shall the French taylor or the 
“ glass-manufacturer stand to the risk or loss attending their being 
“run into England? Clearly not. Debt follows the person, and 
“may be recovered in England, let the contract of debt be mado 
“ where it will; and the law allows a fiction for the sake of ex- 
“ pediting the remedy. Therefore I am clearly of opinion, that 


> 


‘the vendors of these goods are not guilty of any offence, nor . 


“have they transgressed against the provisions of any act of Par- 
“ liament. : 

“«T am very glad the old books have been looked into. The 
“ doctrine Huberus lays down is founded in good sense, and upon 
“general principles of justice. I entirely agree with him. He 
“puts the very case in question, thus: Zit. de conjlictu legum, 
“vol. ii, p. 539, “In certo loco merces quedam prohibite sunt. 
“ Si vendantur 7b, contractus est nullus. Vernm, si merx cadem 
“alibi sit vendita, ubi non erat interdicta, emptor condemnabitur, 
“quia contractus inde ab initio validus fuit.’ Translated, it 
“night be rendered thus: In England, tea, which has not paid 
“ duty, is prohibited; and if sold there, the contract is null and 
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“void. But if sold and delivered at a place where it is not prohi- 
“ bited, as at Dunkirk, and an action is brought for the price of it 
“in England, the buyer shall be condemned to pay the price; be- 
“cause the original contract was good and valid.—lle goes on 
“thus: “Verum si merces vendite in altero loco, ubi prohibite 
“sunt, essent tradende, jam non fieret condemnatio, quia repugna- 
“ret hoc juri et commodo reipublica que merces prohibuit.” 
“ Apply this in the same manner.—But if the goods sold were to 
“be delivered in England, where they are prohibited, the contract 
“is void, and the buyer shall not be liable in action for the 
“ price, because it would be an inconvenience and prejudice to the 
“ State if such an action could be maintained. 

“ «The gist of the whole turns upon this,—that the conclusive de- 
“livery was at Dunkirk. If the defendant had bespoke the tea at 
“ Dunkirk to be sent to England at a certain price, and the plain- 
“tiff had undertaken to send it into England, or had had any 
“concern in the running it into Englund, he would have been an 
“ offender against the laws of this country. But upon the facts of 
“ the case, from the first to the last, he clearly has offended against 
“no law of England. Therefore let the rule for a new trial be 
“ discharged.’ 

“ The three other judges concurred.” 


No. 3, 


In the 4th year of George IV., the following case was decided in 
the Court of King’s Bench (£) :— 


JAMES UV. CATHERWOOD.—( June 1823.) 


“ Assumpsit for money lent. Plea, first, non-assumpsit, and 
“ second, the Statute of Limitations. At the trial before Abbott, 
“CJ., at the Second Middlesex Sittings in Easter Term, it ap- 
“ peared that the money in question was lent by -plaintiff to defen- 
“ dant in Franee, in the year 1814, where both parties then resided. 
“To prove the loan, receipts for the money, dated in the year 
“1817, and signed by the defendant, but not stamped, were ten- 
“ dered in evidence, The defendant’s counsel objected to those 
“yeceipts as inadmissible, and offered to show, that by the law of 
“ France, such receipts required a stamp; but the learned judge 
“being of opinion that they were admissible here, as acknowledg- 
“ments of the debt, without any stamp, rejected that evidence, 
“and the plaintiff had a verdict. 
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“ Chitty now moved for a new trial, on the ground that the de- 
“ fendant should have been allowed to produce evidence of the law 
“ of France, to show that in that country such receipts were not legal 
“without a stamp, and contended, that as every contract must be 
“ entered into in conformity with the lew loci, it was competent to 
“ the defendant to show that this contract had not so been entered 
“into. (Best, J—‘Can we take notice of the revenue laws of 
“ France?’ Abbott, C. J.—‘ That isthe question. In the time of 
“Lord Hardwicke, it became a maxim, that the Courts of this 
“ country will not take notice of the revenue laws of a foreign 
“State. There is no reciprocity between nations in this respect. 
“ Foreign states do not take any notice of our stamp laws, and why 
should we be so courteous to them when they do not give effect 
“to ours?’) There certainly was a dictum of Lord Hardwicke, 
“that an English Court cannot take notice of the revenue laws of 
“a foreign country, but there was no solemn decision upon that 
“ point, which scems rather to have been taken for granted than 
“ grounded on any authority, It is admitted by foreign writers, 
“and others, that though an instrument made in a foreign country 
“ may not be admissible in evidence, yct it does not make it void; 
“ but that if any use is to be made of it, evidence must be adduced 
“to show that it has been framed according to the lex loc’. Upon 
“this principle it is a matter worthy of further consideration, 
“whether it was not competent to the defendant to show that, by 
“the Jaw of France, these receipts would not be binding in that 
“ country unless stamped. 

“ Abbott, C. J.—‘ This point is too plain for argument. It has 
“ heen settled, or at least considered as settled, ever since the time 
“ of Lord Hardwicke, that in a British Court we cannot take notice 
“ of the revenue laws of a foreign State. It would he productivo of 
“ prodigious inconvenience, if in every case in which an instrument 
“ was executed in a foreign country, we were to receive in evidence 
“what the law of that country was, in order to ascertain whether 
“the instrument was or was not valid. Nothing must be taken by 
“ the motion.’ 

“ Holroyd, J. (2), and Best, J., concurred. 

“ Rule refused.” 


No. 4. 


Tr is difficult to strive against the authority of Hardwicke, Mans- 
field, and Tenterden, but the internaticnal jurist must lament that 
a more liberal view of international obligations, by way of comity 
at least, has not been taken by these great luminaries of the Eng- 





() Bayley, J., was absent. 
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lish law. And it is right to add that the authority of Stowell sup- 
ports a case of gross fraud upon an enemy which it is difficult to 
reconcile with the laxest views of belligerent morality, The case 
is as follows :— 


Case or THe “ Loxpon” (a). 


“ This was also the case of a British ship and cargo, captured by 
“an American privateer, the captain of which offered to restore 
“the ship and cargo to the master, on condition of his drawing a 
“pill for 1,0002, payable in London. ‘The master accepted the 
“ restitution on these terms, and accordingly drew a bill to that 
“amount; but took care to send advices to London in time to 
“prevent payment of it. A demand was now made by him for 
‘salvage on the cargo, as recaptured from the enemy. ‘Lhe value 
“of the cargo was stated to be from 1,500/. to 2,000/. 

“ The Court gave him one-tenth and his expenses.” 


No. 5. 


To these cases it should be added that it was actually held, in 
the case of Smith v, Marconnay (n), “that the maker of paper in 
“England, knowingly made by him for the purpose of forging 
“assignats upon the same, to be exported to France in order to 
“commit frauds there on other persons, might recover damages for 
“ not accepting such paper pursuant to contract.” 

The same doctrine has been held by the American Courts in 
various cases. But Dr. Story, in his Commentaries on the Conflict 
of Laws, speaking as a jurist, reprobates, with Pothier, the principle 
of these decisions, Dr. Story says—* It might be different, accord- 
“ ing to the received, although it should seem upon principle inde- 
“fensible, doctrine of judicial tribunals, if the contract were made 
“in some other country, or in the foreign country to which the 
*‘ parties belong; for (as has been seen) it has been long laid down 
“as a settled principle, that no nation is bound to protect, or to 
“regard the revenue laws of another country; and, therefore, a 
“contract made in one country by subjects or residents there to evade 
“ the revenue laws of ancther country, is not deemed illegal in the 
“country of its origin. Against this principle Pothier (0) has 
“argued strongly, as being inconsistent with good faith and the 
“moral duties of nations, Valin (p), however, supports it; und 
“ Emérigon (q) defends it, upen the unsatisfactory ground, that 
“ suugeling is a vice common to all nations, An enlightencd policy, 





(Qn) 2 Dudson's Admiralty Reports, 74. 
(2) 2 Peake's Reports, 81. 

(0) Pothier, Assur. n, 58. 

(») 2 Palin. Comm. art. 49, p. 127. 
(9) Emérigon, c. 8, s. 5, pp, 212, 215. 
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“ founded upon national justice as well as national interest, would 
“seem to favour the opinion of Pothier in al! cases where positive 
legislation has not adopted the principle as a retaliation upon the 
narrow and exclusive revenue system of another nation. The 
contrary doctrine seems, however, firmly established in the actual 
practice of modern nations, without any such discrimination, 
too firmly, perhaps, to be shaken, except by some legislative Act 
‘abolishing it” (r). 

The passage in Pothier to which Dr. Story refers is as follows :— 
“ Lorsque Varrét a été fait pour cause de contrebande, et que les 
marchandises assurées s'étunt trouvées de contrebande ont été 
confisquées, cette perte doit-elle tomber sur les assurenrs? Par 
exemple, un nézociant frangois a fait charger en Espagne clan- 
destinement des marchandises de soierie, contre les loix d’Espagne, 
qui en défendent l'exportation: le vaisseau a été arrété par les 
officiers du Roi d’Espagne, et les marchandises confisquées, comme 
étant chargées en contrebande. Les assureurs sont-ils tenus de 
cette perte? Valin tient laflirmative, pourvu que les assureurs 
aient eu _connoissance que les marchandises qu’on a fait assurer 
étoient de contrebande: car s‘ils l’avoient ignoré, i] n'est pas 
“ douteux, en ce cas, qu’ils n’en scroient pas tenus : ils ne pourroient 
“pas étre censés s'¢tre soumis an risque de la confiscation pour 
“cause de contrebande, n'ayant pas de connoissance que les mar- 
“ chandises fussent de contrebande” (s). 

It appears that the judicial tribunals in Prussia do, to their great 
credit be it said, hold that a contract relating to the smuggling into 
a foreign country of goods prohibited by the revenue laws of that 
country, is illegal and invalid, as being contra bonos mores (guten 
Sitten znwider ).— Hefters, Das Europdische Vilkervecht der Gegen- 
wart, § 31, n, 21. 


“ 
« 
“ 
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‘ 





APPENDIX III.—Pacr 130, Parr V., 
Cuarter VIII. 


Bestpss the cases upon the interpretation of treaties, referred to in 
the text at page 135, the following cases should be consulted: The 
Jonge Josias (dward's Admiralty Reports, page 128) decided 
upon the construction of the convention of Cintra, and Sutton v. Sutton 
(1 Russell and Afyine’s Reports, 063) decided upon the treaty of 1794 
between Great Britain and the United States. Reference may also 
be made to the Interpretatio, § 4. Pacis Monasteriensis, 30 Januar. 
1648, in Bynkershoek, Questiones Juris Publici, lib, ii. cap. 20. 





(r) Story, Conflict of Lats, c. viii. 8. 257, p. 333. 


(s) Pothier, Geuwres, du Traité de Contrat @ Assurance, t. iii. c. i. sect. 2, 
Penk ene ale Be 
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APPENDIX IV.—Pace 133, Parr VI., Cnapr. I. 


RIGHTS OF SOVEREIGNS., 


DECISIONS IN THE FRENCH COURTS. 


Tribunal du Havre. 
(Correspondance particuliére.) 
Audiences des 10, 23 et 25 Mai. 


AFFAIRE DE M® BLANCHET, AVOCAT, CONTRE LE PRESIDENT DE LA 
REPUBLIQUE D’HAiTI (a). 


“A wavpience du 10, Me Blanchet a répliqué. Aprés de nou- 
“veaux détails sur l'importance et I'étendue de ses travaux, il con- 
“ tinue ainsi :— 

“* Vous avez été payé, m’a-t-on-dit! Il est vrai que Ia commis- 
“sion instituée par Je président Boyer a fait un savant calcul 
“ d’économie politique, pour établir que j’avais trop regu, puisque 
“Ja somme qui m’avait été payée avait été supérieure au traite- 
“ment des membres du corps législatif; mais cette décision inspirée 
“ par le président Boyer est ridicule.’ 

“Dans la consultation de Me Isambert, on a fait un autre argu- 
“ment. Voyez linjustice de M® Blanchet; il accuse le président 
“ détre ingrat, de ne pas récompenser les travaux qu’il a demandés ; 
“et il a donné 10,000 francs pour linfortune des hommes de 
“ couleur, sans qu’aucune demande lui ait été adressée. Me Blan- 
“ chet répond nemo liberalis nisi liberatus. M® Isambert sait mieux 
“que personne que je n’ai pas été payé; il en a la conviction. 
“ (Me Isambert fait un geste négatif.) M° Blanchet lit alors un 
“passage .d’une lettre de cet avocat du 10 Décembre 1826, ot il 
“est dit qwil s’interposera pour que M® Blanchet soit traité hono- 
“rablement. Done i cette époque Me Isambert pensait que Me 
“ Blanchet n’avait pas été convenablement rétribué. Il est vrai 
“ qwil peut avoir deux consciences, ’une comme homme privé, 
“ Pautre conme jurisconsulte et homme public. 

“ Me Isambert se léve et demande que Me Blanchet soit tenu de 
“ lire la lettre tout entitre, afin qu’il n’en altére pas les dispositions, 
“ comme il Pa fait pour les documens lus 2 l’audience du 3 Mai, 
“ qwil a positivement refusé de communiquer, 

“ Me Blanchet lit Ja lettre ainsi congue :—~ 

““* Mon cher confrére,—-Je ne puis vous communiquer leg piéces 
“ que vous me demandez par votre billet d’hier; elles ont été desti- 





(a) Gazette des Tribunaux, 27 Mai, 1827. Numéro 554. 


APPENDIX Iv. 575 


nées au président seul et au ministre des affaires étrangéres, ott 
Yon poursuit l'affaire diplomatiquement. Elles ne m’appartiennent 
pas, et ne doivent pas voir le jour. Si le conflit est élevé, vous 
aurez tous vos moyens de défense. 
“ «Je vous dirai seulement qu’on a été prodigieusement étonné 
que vous ayez appelé le sieur Jean-Pierre Boyer devant les Tri- 
bunaux, tant comme particulier que comme président d'un Etat 
souverain, pour un travail confidentiel que l'on dit vous avoir été 
confié sur les lieux, et que vous ayez obtenu d’un juge du Havre 
Ja permission de saisir des proprictés d'un gouvernement sur un 
“ simple exposé. 
“ «Je crains tellement le débat public pour la cause que nous 
défendons tous, qu’en trouvant mal fondée, en la forme, la de- 
mande dont vous avez saisi le Tribunal du Havre, j’ai désiré un 
“ arbitrage. : 
“Le président parait fort piqué contre vous; vous l’étes contre 
“Ini. Un débat de cette nature ne peut qu’étre affligeant, comme 
“ vous le disait M. le général Roche, dans mon cabinet. . 
“ «Mon vif désir est que yous soyez trait¢ honorablement de vos 
“travaux. J’ni parlé, il y a longtemps, de ma maniére de voir 4 ce 
“ sujet, 2 M. D , Hotre ami commun. J’accueillerai avec le 
plus grand plaisir, et je m'empresserai d’appuyer de toutes mes 
forces, les demandes qui auront pour but d’arriver 4 une conclu- 
“ sion agréable aux deux parties.’ 
“ Me Blanchet arrive 4 Ja question de compétence. Il reproduit 
ct développe ses argumens pour prouyer qu’il est né et qwil est 
resté Frangais. II serait Frangais quand méme i] serait né sur 
le territoire d'Haiti, depuis la reconnaissance d’indépendance, et 
quoique son pére ait été Pun des auteurs de la constitution, et l'un 
des fondateurs de cette indépendance. La preuve que la France 
Ya considéré comme tel, c’est qu’elle I’a fait élever i ses frais, bien 
que Haiti se ffit séparé de la mére-patrie. 
“ Me Blanchet se trouvait exclu comme blanc de la naturalité 
TIaitienne; mais, a-t-on dit, n'ttes-vous pas un homme de cou- 
“ leur (b)? 
“ Quoiqu’il soit évident qu'il n'est pas homme de couleur, Me 
Blanchet nes’en défendrait pas s'il Pétait; il a combattu lui-méme 
ce préjugé ; il cite une foule de citoyens recommandables qui sont 
“de sang mélé: M. le général Roche, M. le docteur Fournier. Ii 
“Cen cite d’autres, auxquels il reconnait un vrai talent; mais 4 
“ Pégard de ceux qui sont en Haiti, il s’abstiendra de dire leurs 





4 


« 





(4) “ Quelques contestations se sont élevées sur la réalité de cette 
interruption, rapportée par la Gazette des Tribunaua: mais tous les 
doutes ont da cesser depuis que M¢ Isambert a publiquement déclaré 
que c’était lui qui avait adressée 4 M* Blanchet. Ainsi la Gazette des 
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“noms, parce que ce serait les exposer A J'animadversion du prési- 
“ dent Boyer. . 
“ Au reste, quand une goutte imperceptible ou apparente de sang 
Afticain coulerait dans les veines du demandeur, il n’en serait pas 
moins Frangais, et en droit d’actionner Ie président. Mais il re- 
pousse la qualification d'homme de couleur, parce que son acte de 
naissance, du 21 pluvidse an VI, n’en fait pas mention, comme le 
prescrivaient les réglemens coloniaux. oe 
“¢ On a,’ ajoute Me Blanchet, ‘ dans la consultation et & Vaudience, 
insisté sur ce que j’aurais recu 2,500 gourdes (12,500 fr.) sur mes 
travaux. Je n’en ai recu que 500. Les 2,000 gourdes de surplus 
auront peut-¢tre été portées dans les comptes d’Haiti, et gardées 
par le président Boyer pour se les approprier.’ 
““M. le président observe que dans la consultation de Me Isam- 
bert, il est dit que cette somme a été payce sur la cassette du 
président. 
“* Dans ce cas,’ répond Me Blanchet, ‘il ne peut se dispenser d’en 
produire Ja quittance.’ 
“ Me Isambert demande 4 répondre sur les insinuations que Me 
Blanchet s'est permises contre Iui a l'audience. Cette réponse 
est nécessaire, parce que M¢ Blanchet ne lit pas exactement lcs 
documens dont il fait usage. 
“M. le président.—‘ Le Tribunal verrait avec regret que deux 
hommes honorables se livrassent 4 Paudience i des personnalités ; 
‘“ peut-étre Me Blanchet, plaidant dans sa propre cause, a pu se 
‘ servir de quelques expressions qu'il efit pu adoucir ; mais Io Tri- 
bunal n’a rien entendu qui nécessitit une réponse.’ 
“ Me Isambert.— Si telle est Yopinion du Tribunal, n’étant ici 
que conseil, je ne prendrai pas la parole. J’attendrai que Me 
Blanchet ait publié textuellement le plaidoyer d’aujourd’hui ; 
alora je pourrai répondre & ce qui paraitra V’exiger, en regrettant 
que ces explications ne goient plus de nature i se passer entre nos 
amis communs,’ 


“A Vaudience du 23, M. Lizot, procureur du Roi, a porté la 
parole, 

“Ce magistrat, apres avoir retracé en peu de mots Jes faits de la 
cause, se hite d’aborder les hautes et importantes questions qu'elle 
présente drésoudre. I rappelie que la république d’Haiti oppose 
ula demande de Me Blanchet, 1° Vincompétence des Tribunaux 
Francais; 2° l'insaisissabilité des marchandises arrétées ; et que 
de plus elle réclame Ia suppression des écrits du procés comme 
irrévérens, injurieux, diffamatoires, soit envers elle, soit envers 
son président. 

“Jl pense qie par cette derniére prétention la république ne 
‘‘sest point rendue irrecevable & proposer l’incompétence, parce 
‘* que les deux demandes sont d'une nature entiérement différente ; 
“ quwelles peuvent. subsister ensemble, parce que l’effet de Pune n’a 


‘ 


“ 
“ 
“ 
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“ aucun rapport avec l’effet que l'autre doit produire; que dailleurs 
“Pabandon de ses moyens ne se présume pas. 

“ Arrivant 4 la question d’incompétence, il établit que Me Blan- 
“ chet est naturel Frangais, et qu’en cette qualité il peut se préva- 
“ Joir des dispositions de Vart. 14 du Code Civil; il convient que 
“Je demandeur ne peut se dire Francais, par cela seul qu'il est né 
“Francais 4 Saint-Domingue, avant l’émancipation; car il resul- 
“ terait de ¢e aystéme que tous les habitans de Saint- Domingue, 
“née avant l’ordonnance royale, seraient encore Frangais. Il con~ 
“ vient encore que l’indépendance a le méme effet que la conquéte ; 
“que, comme elle, elle soumet au nouvel état les sujets de l'ancien. 

“ *Mais, ajoute M, le Procureur du Roi, ‘la métropole, dont le 
“ nouvel état se détache, ne perd que ce que la puissance nouvelle 
“a voulu acquérir ou a réellement acquis: Ce qu’elle Tejette ne 
“subit ni changement pi incorporation, Qu’a done acquis Haiti, 
“ colonie Frangaise, depuis des siécles? Lors de la révolution de 
“1791, les noivs ne s’arrétérent dans leur fureur que lorsqu’ils 
“n'eurent plus de maitres & massacrer ou A proscrire. Ceux qui 
“ échappérent vinrent en France, ou cherchérent un asile sur d’au- 
“tres terres hospitaliéres. Cos Européens, qui ne pouvaient rester 
“ sans danger sur le sol de Saint-Domingue, déja teint du sang de 
“ leurs fréres, dans des temps plus calmes, furent encore déclarés 
“ ineapables de toute fonction publique. Haiti leg a toujours rejetés 
“ de son sein ; ils n’ont pas été un seul instant soumis 4 la domina- 
‘tion étrangére. Frangais quand il s’agissait de les proscrire, ils 
“ sont encore Frangais quand il s’agit de les défendre. 

“ “Me Blanchet revint en France, en 1800, avec son pére; ila 
“ fait sea tudes A Paris, ott il a été inscrit sur le tableau des avocats, 
“ T] est donc Frangais comme tous les anciens colons expulsés, En 
“ vain, dirait-on, tardivement d’ailleurs, qu'il est d’origine Africaine ; 
“ cette prétention invraisemblable devrait étre prouvée autrement 
“ que par des assertions, 

“*Frangais & son arrivée en Haiti, M¢ Blanchet n’a point perdu 
“sa qualité par la naturalisation acquise en pays étranger. La 
“ naturalisation est un fait, qui ne se peut opérer que d’aprés les 
“lois du pays dont on doit devenir sujet. Or, M@ Blanchet n’a 
“rempli ni pu-remplir les conditions imposées par la constitution 
“ Haitienne; il n’a ni la couleur ni la résidence voulue; il est done 
“ encore Frangais. 

«Mais il a accepté des fonctions & l’étranger! Sans doute ; 
“mais sont-elles du nombre de celles qui font perdre la qualité de 
“ Francais? S’est-il exposé & contrarier les intéréts de son pays? 
“Ces fonctions sont-elles incompatibles avec les devoirs de fidélité 
“envers la patrie? Il fut défenseur public, ce qui équivaut a la 
“ qualité d@’avecat en France; mais nuille Joi représentée ne dit que 
“pour étre avocat A Haiti il faille étre Haitien. Le ministére 
“public pense que pour appliquer le 2¢ § de l’art. 17 du Code il 
“ taut que le Frangais ait rempli une sorte de magistrature, que cet 
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“ article a un but politique, et il tire argument d’un avis du conseil 
“ état, du 21 Janvier 1812. 

“On dit encore: “Ila fixé un établissement sans esprit de re- 
“ tour.” Mais, s’il en efit été ainsi, s'il efit voulu fixer son existence 
“ en Haiti, n’aurait-il pas accepté les hautes fonctions, les faveurs 
“ qui lui étaient offertes? Par sa jeunesse et ses talens il efit été 
“ entrainé dans la carriére brillante qui lui était ouverte. Son refus 
“ prouvait Vesprit de retour; il voulait revenir en France, ot il 
“ avait laissé des amis, des souvenirs honorables, ot on le considéra 
“encore comme Frangais, inscrit sur le tableau des avocata de 
“ Paris, dans cette France que les étrangers visitent avec envie et ne 
“ quittent qu’a regret, et qu’un Frangais n’abandonne jamais pour 
“ patrie ! 

“ +Ta question la plus délicate de ce procés,’ continue le minis- 
“tare public, ‘est celle de savoir si la république Haitienne est, 
“ dans lespéce, justiciable des Tribunaux de la France. Habitué, 
“* comme Frangais, 4 respecter les actes de la volonté royale, comme 
“Y%agistrat, 4 les faire respecter, vous n’attendez pas de nous, 
“ Messienrs, que nous révoquions un seul instant en doute l’indé- 
“ pendance du gouvernement d’Haiti. Nous examinerons, en droit 
“ yigoureux, si un état étranger peut, dans certains cas, subir la 
“ juridiction de nos Tribunanx. Le magistrat établit une distinction 
“ Tumineuse entre le gouvernement qui agit comme dépositaire de 
“ Ja puissance publique et dans l’exercice de cette puissance, et. le 
“ gouvernement agissant dans l’exercice de son intérét privé, comme 
“ corporation, comme personne morale. 

“Dans Vexercice de son droit public extérieur avec d’autres 
“ nations, de son droit public intérieur avec ses sujets, vouloir tracer 
“ des régies & un état qui use de ses droits, serait rompre I’égalité, 
“ violer son indépendance; mais lorsqu’il forme des obligations 
‘“civiles, lorsqu’il se lie, lorsqu’il s'’engage comme les particuliers 
“ dans un intérét purement privé, c’est alors qu'il devient individu 
“ soumis aux mémes lois, Or, l’art. 14 du Code Civil eat positif ; 
« gil est vrai de dire que les gouvernemens peuvent étre, dans cer: 
“ tains cas, considérés comme personne morale, il doit étre appliqué, 
« dans toute sa riguemr, sans examiner si la disposition législative 
« régle ou non le droit des gens ou Je droit civil, En France, Pétat 
“ est soumis A la juridiction des Tribunaux quand il s’agit de régler 
“ ges intéréts privés; il est assimilé alors au simple particulier. 
“ Aussi a-t-il failu une loi spéciale pour le dispenser de la caution 
“ exigée dans l'art. 2185 du Code Civil. 

«“¢En vain, lorsqu’il s’agit d’intéréts. privés, on objecterait les 
« droits de souveraineté, d’indépendance des nations, parce que ces 
“ droits ne sont point compromis; ils n’existent pour les gouverne~ 
“ mens qu’en tant qu'ils agissent dans l’exercice de leur, puissance 
« publique, qui seule ne peut se soumettre 4 des maitres; mais ce 


“ principe est sans conséquence dans Vobligation privée de sa nature. 
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“sont hors la juridiction des Tribunaux, parce qu’alors ila rentrent 
“ dans l'état de nature. 

“ <Lorsque la république d’Haiti traduit des Frangais devant les 
“ Tribunaux, sans contredit on peut exiger delle la caution, judi- 
“ catum solvi (art. 16, Code Civil), uniquement parce que ce mot 
“ étranger sentend de tout demandeur qui n’est pas Francais, et 
“ dans ce cas, nulle atteinte ne serait portée ni Asa dignité, ni A son 
“ indépendance, parce qu’alors elle n’agirait point dans l’exercice de 
“ ga puissance publique. 

“ Tobjection tirée de ce que, lors de la discussion du Code, on 
retrancha un article relatif aux ambassadeurs, fortifie la distinction 
qui doit dominer cette importante matiére, en ce que l’ambassadeur, 
représentant sa nation dans l'exercice de sa puissance publique, ne 
pourrait, sans violation du principe de Pégalité et de J’indépen- 
dance, étre soumis 4 la juridiction privée.’ 
“ Aprés avoir posé cette base fondamentale de sa discussion, le 
“ ministére public examine les diverses objections faites par la 
république, objections dont il trouve la solution par voie de 
conséquence, et résumant ses principes avec force et concision, il 
conclut encore sur cette seconde question en faveur de Me Blanchet, 
“Une derniére question se présente, c'est celle de savoir si Me 
Blanchet a pu saisir-arréter les marchandises de la république 
“ Haiti. 

“Le ministére public: se demande qui les avait empreintes du 
‘“sceau de Vinsaisissabilité? Ce n’est point Vordonnance d’éman- 
cipation ; il n'existe et on n’invoque aucun traité qui les excepte 
du droit commun ; elles sont alors, comme propriété ordinaire, 
“régies, quant 4 la gaisissabilité, par les art. 557, 558 du Code de 
procédure. Il se peut que dans l’intention de Ja république elles 
eussent une destination certaine. Mais ott en est la preuve légale 
pour les tiers qui ne voient ct ne peuvent voir que le propridtuire 
actuellement saisi? Cette volonté, @ailleurs, peut changer, et on 
ne peut dire que de plein droit toutes les propriétés Haitiennes, 
sur le sol Francais, soient destinées au paiement de la dette des 150 
millions. 

“ ¢ Les fonds publics Francais sont exceptés des régles ordinaires, 
il est vrai, mais les exceptions sont de droit étroit; il a méme 
fallu une loi spéciale pour déroger au droit commun, et il n’existe, 
“en France, aucune loi qui déclare insaisissables les marchandises 
“ d'Haiti’ 

“ Quant i la question de suppression @écrits, qui a été convertie 
en une demande en réserve, le ministére public pense qu'il faut 
surseoir A atatuer jusqu’h Ja discussion du fond, parce qu’alors, 
seulement, on pourra juger du mérite des faita allégués dans la 
“ demande. 

“ Aprés ces conclusions, le défenseur de la république a produit la 
“* pétition de M° Blanchet pour étre nommé défenseur public 4 Haiti, 
“ pétition dans laquelle il reconnait geil revient dans son pays, 

Ppp? 





580 APPENDIX Iv. 


“Me Blanchet répond que cette pétition ne change rien aux 
“principes du droit que la loi Francaise Ini confére, qu’elle n’est 
“ d’aucune importance, et que les adversaires Ia connaissent depuis 
“ longtemps. 

“A Vaudience du 25, le Tribunal a prononcé son jugement par 
“ lequel il considére M° Blanchet comme Francais dorigine, ayant 
“ conservé cette qualité; mais déclare les Tribunaux Frangais in- 
“ compétens, parce que l'art. 14 du Code ne régit que les rapports 
“des particuliers entre eux, et sous ce point de vue méme contient 
“une exception au droit commun, exception qui doit étre restreinte 
“ dans les termes rigoureux de la loi. 

“ Relativement aux réserves, le Tribunal ayant égard ala position 
‘ol se trouvait Me Blanchet et aux injures a lui prodiguées dans 
“ Jes journaux, et méme dans les journaux d’Haiti, a débouté le 
“ président de la république de sa demande; mais il a condamné 
“ Me Blanchet aux dépens.” 


(From the Gazette des Tribunaur, May 8, 1828. Numéro 855.) 
Tribunal de I”* Instance (I"* Chambre). 
(Présidence de M. Moreau.) 

Audiencé du 2 Mai. 


AFFAIRE DE LA MAISON BALGUERIE, DE BORDEAUX, 
CONTRE LE GOUVERNEMENT ESPAGNOL (c). 


AFFAIRE DE MM. TERNAUX, GANDOLPHE ET COMPAGNIE, 
CONTRE LA REPUBLIQUE D’HAiTI (d). 


“M. Le Préswenr Moreau a prononcé le jugement suivant dans 
“ Vaffaire Balguerie:— = - 

“* Attendu que le droit de juridiction eat une émanation de la 
“ souveraineté ; - 

“© Attendu que l'art. 14 du Code Civil ne peut éme appliqué & un 

“souverain étranger, d’abord parce qu'il ne dispose que pour les 
“ obligations contractées envers un Francais par un individu 
“ étranger, et encore parce qu’on ne pourrait l’étendre aux souve- 
“ rains étrangers sans porter atteinte au droit qu’a tont gouvernement 
“ indépendant d’étre seul juge de ses actes; 
- * Attenda, en fait, que lopposition formée par la maison Bal- 
“ guerie entre Jes mains d’Aguado, a pour cause V’exécution d’un 
“ traité passé entre $.M. catholique en cette maison pour l’affréte- 
“ment d’un certain nombre dewmavires destinds A transporter les 
“ troupes du gouvernement espagnol ; : . 





(c) Gazette des Tribunaux, April 19 and 26. 
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“¢Qu’un pareil traité est évidemment un acte d’administration 
“ publique, et ne peut, sous aucun rapport, étre considéré comme 
“ contrat privé ; 

“« Attendu, d’un autre cété, que les deniers sur lesquels l’opposi- 
“ tion a été formée sont des deniers publics destinés au paiement 
“de lemprunt royal espagnol, et qui ne pourraient étre saisis sans 
“ entraver la marche de ce gouvernement ; 

“ ¢ Qu’admettre une personne privée & saisir en France les fonds 
“ dun gouvernement étranger, serait violer les principes sacrés du 
“ droit des nations, et s'exposer ainsi & des représailles funestes ; 

“© Attendu, enfin, que les jugemens des Tribunaux Frangais 
“ étant sans autorité hors du royaume, le gouvernement espagnol 
“ne pourrait pas étre forcé de s'y soumettre, et par cons¢quent de 
“ reconnattre la validité du paiement qui serait fait par Aguado ; 

“¢ Dou il suit que le Tribunal est incompétent. 

“¢ Fait main-levée de l’opposition,’ ete.” 





Tribunal Civil de la Seine (I** Chambre). 
(Présidence de M. de Belleyme.) x 
Audience du 16 Avril. 


S.A. MEHEMET-ALI, VICE-ROI D’EGYPTE, ET M, SOLON, AVOCAT.— 
FONDATION D'UNE COLE D’ADMINISTRATION PUBLIQUE EN KGYPTE— 
DEMANDE EN 100,000 FRANCS DE DomMAGEs-INTERETS (¢). 


“ Cette affaire, qui promettait des révélations sur le gouvernement 
“ du vice-roi et sur les relations de la France avec l’Egypte, avait 
‘ attiré 4 Yaudience une grande affluence de curieux. 

“S$. A. Méhémet-Ali, vice-roi d’Egypte, était représentée par 
“M. Odilon Barrot, qui, comme on sait, a fait récemment un 
“ voyage en Orient, et qui mieux que personne, en sa qualité de 
“ frere de notre consul-général en Egypte. powvait donner au 
‘« Tribunal des explications sur le véritable ¢tat des choses en 
“« Egypte. *: 

“Voici dans quelles circonstances le vice-roi d’Egypte avait 4 se 
“ défendre devant le Tribunal de la Seine contre une demande en 
* 100,000 francs de dommages-intéréts :— 

“M, Solon, dont le nom était d’un heureux aagure pour donner 
“4 PEgypte des lecons d’administration et de civilisation, avait été 
“ choisi par l'intermédiaire de M. Macarel, consciller d’Etat, et 
“ @Artim-Bey, secrétaire de S, A. le pacha d’Egypte, pour aller 
’ “ fonder au Caire une école d’administration publique. I] était dit 
* que M. Solon resterait pendamt huit ans au service du vice-roi. 
“Tl devait recevoir 15,000 francs de traitement par an et un loge- 

“ment digne de sa mission et dans le voisinage de l’Ecole. Au 
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** mois d'aofit 1845, M. Solon, & la snite de quelques difficultés ‘avec 
“le vice-roi, quitta PEgypte et revint en France. Il a prétendu 
que le vice-roi Ini avait signifié un congé sans motif, et qu'il avait 
d& céder & la toute-puissance du pacha. De retour en France, M. 
Solon a fait pratiquer des saisies-arréts entre les mains de deux 
* négocians de Marseille, sur les valeurs et marchandises quwils pou- 
vaient avoir pour le compte du gouvernement Egyptien. Depuis, 
‘ces saisies-arréts ont éte dénoncées au gouvernement Egyptien 
en la personne d’Artim-Bey, représentant et mandataire du pacha, 
De plus, M. Solon a fait assigner le gouvernement Egyptien de- 
vant le Tribunal Civil de la Seine, pour le faire condamner A lui 
payer 100,000 francs de dommages-intéréts, tant pour six années 
de traitement que pour frais de voyage en Egypte et de retour en 
France. Un jugement par défaut dont nous avons rendu compte, 
T’an dernier, a accueilli la demande de M. Solon. 

“8, A. le vice-roi a formé opposition au jugement rendu contre 
‘Tui par le Tribunal de la Seine. Aujourd’hui, il prétendait que 
le Tribunal de la Seine était incompétent. 

“M. Odilon Barrot, avocat de S, A. Méhémet-Ali, vice-roi 
“ dEgypte, s'exprime ainsi ;— 

““C@est un gouvernement étranger qui est assigné devant vous, 
et qui l’est pour une action personnelle, & raison d’un acte es- 
sentiellement gouvernemental. Poser ainsi la question, c’est 
assez vous dire que le débas est hors du droit civil ordinaire, et 
quwil a son siége dans le droit des gens. ‘TI s'agit, en effet, de 
savoir sion peut traduire un gouvernement étranger devant les 
Tribunaux Frangais pour un acte de la souveraineté. L’indé- 
pendance des Etats, les conditions de la souveraineté, les principes 
incontestés du droit, des gens, ne permettent pas qu’on soutienne 
daussi étranges prineipes. Aucune discussion n’est possible & 
cet égard. Tous les auteurs qui se sont occupés du droit des 
gens, Montesquieu, Vattel, Puffenhdorf, toug ont consacré le prin- 
cipe de Pindépendance des gouvernemens, et soutenn que la juri- 
diction. d'un Etat ne pouvait apprécier les actes d’un gouvernement 
étranger. La juridiction découle de la souveraineté. Pour que 
jes Tribunaux Francais fussent compétens, il faudrait admettre 
que la juridiction existe indépendamment de Ja souveraineté, A 
cet égard, les principes sont si évidens que le vice-roi ne pourrait 
“ accepter pour fage un Tribunal de France sans abdiquer sa sou- 
veraineté. : : 


* © Je vais vous exposer rapidement les faits qui ont donné nais- 


sance au procés actuel. 


: “«ML, Solon, avocat, ancien conseiller de préfecture 4 Montau- 


ban, a accepté la mission d’aller au Caire, en Egypte, en qualité 
de professeur d’administration publique; M. Solon est entré au 
service du gouvernement Egyptien avec de grands avantages ma- 
“ tériels. I] devait recevoir 15,000 fr. par an. De plus, M. Solon 
“ avait au Caire une vaste maison asa disposition, et indépendam- 
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ment de tous les avantages que la munificence éclairée du pacha 
sait si bien prodiguer, M. Solon avait & remplir en Egypte une 
mission glorieuse et digne de tenter la plus noble ambition, d’ex- 
citer les sentimens les plus élevés d’un grand coeur, les pensées 
les plua vastes d’un esprit éminent. Si le vice-roi a arraché 
VEgypte par la force de sa volonté et l’énergie de son gouverne- 
ment # l’anarchie militaire, s'il a pu asseoir dans ce pays une sé- 
curité telle qu’une femme peut traverser le désert et faire sans 
danger le voyage de la Palestine, s'il a réussi au milieu des con- 
flits Européens & assurer sa puissance et i fonder une dynastie, il 
y avait une chose qui n’était au pouvoir ni de sa force, ni de son 
génie,—c’était Vimproviser et de créer des hommes éclairés et 
capables par leurs Jumiéres de conduire Egypte en la soutenant 
dans Jes voies de la civilisation ot il la fuisait entrer. Voili 
pourquoi Méhémet-Ali s’est adressé & la France, A laquelle ap- 
partiennent toutes ses sympathies, et oh il envoie des éleves 
destinés un jour & concourir aussi A l’euvre glorieuse qu'il se 
propose. 

« ©M. Macarel, que le Tribunal connaft et que nous honorons 
tous, avait été chargé par Artim-Bey, le secrétaire du vice-roi, de 
chercher un homme digne de cette mission. M. Macarel choisit 
M. Solon. M. Solon ne pouyait ambitionner un plus noble réle 
que celui qui lui était offert. Préparer par lenseignement un 
peuple entier 4 la civilisation, ¢ransporter dans l’Orient, en in- 
struisant les jeunés Egyptiens qui devaient plus tard régir les 
destinées de leur pays, les idées de la Fuance, la civilisation de 
l'Occident, c’était la plus belle et Ia plus sainte mission. 

“Quand on sait pour quels motifs futiles, pour quelles causes 
subalternes M. Solon a renoncé 4 ce gacerdoce, on le regrette 
pour lui, pour sa destinée, pour sa ghoire. M. Solon a aban- 
donné |’Egypte et renoncé a sa mission, parce que le vice-rei la 
prié de quitter le palais qvif habitait pour le céder au chérif de la 
Mecque, au chef de la religion musulmane, que le sultan traite 
@égal & égal. Le vice-roi a offert A M. Solon de venir habiter le 
palais qu’occupait le ministre des affaires étrangéres. Ce n'était 
pas assirément,une demeure indigne de M. Solon. Cependant il 
a réaisté & tout,+sommations des ministres, invitations du vice-rai, 
Seulement Méhémet-Ali a Gf alors Jui laisser cette alternative, ou 
de quitter le palais ou de quitter ’' Egypte. *M. Solon a préféré 
quitter Egypte. = 

« ©M. Solon a insinué qu'il avait été renvoyé du Caire parte qu'il 
y professait en plein Orient des doctrines qui étaient plus ou 
moins en harmonie avec les régles qui dominent le gouverne- 
ment Egyptien. Alors méme que Finsinuation de M. Solon serait 
exacte, le Tribunal Frangais aurait-il le droit d’apprécigr cet acte 
du gouvernement de Mchémet-Ali? Il serait assez étrange de 
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“ ministration publique. I] suffit de poser cette hypothése pour 
“ faire ressortir combien il est exorbitant de faire juger par un 
Tribunal Francais le service d’un fonctionnaire qui s’est. soumis 
un gouvernement étranger. 

“ En résumé, je vous ai démontré que le Tribunal était incom- 
pétent sous deux rapports, Ja qualité de la partie assignée et la 
nature de Vacte soumis 2 votre appréciation. Quelle est la qualité 
de la partie assignée? C’est un gouvernement étranger qui est 
assigné devant vous directement pour un acte administratif, pour 
avoir destitué un fonctionnaire, un agent de son autorité. 

“ «Quelle est la nature de lacte déféré & votre justice? C'est 
un acte d’un gouvernement étranger. 

“En vertu de quelle loi, M. Solon peut-il fonder son action 
contre le gouvernement Egyptien? En vertu de Particle 14 du 
Code Civil? Mais il s’agit dans cet article d’étrangers résidens, 
il ne s'agit pas d’un gouvernement étranger. 

«Sous le double rapport de la qualité de la partie assignée et 
“de la nature de Vacte, l'incompétence du Tribunal est, je crois, 
“ démontrée,’ ‘ 

“™M. Solon présente sa défense en ces termes :— 

“* La présence de mon contradicteur me place dans un singulier 

“embarras. Comment pourrai-je mexpliquer sur sa plaidoirie en 
“* présence de rapports si bienveillans et si confidentiels qui m’ont 
“ attaché & M, le consul-général de France (M. Adolphe Barrot) ? 
“Oh! oui, sans doute, on a eu raison de le dire, la vause est grave, 
car si elle intéresse l'Egypte et les gouvernemens étrangers, elle 
intéresse bien davantage encore Vindépendance du pays et 
Tintérét d’un grand nombre de nos compatriotes. Que le Tri- 
bunal veuille done songer aussi 4 la cause de ces Frangais et les 
défendre contre un déni de justice aussi caractérisé que celui 
qu’on veut lui faire consacrer, 
“<Je suis parti en 1844 pour V’Egypte, ajoutant foi 4 Ja répu- 
tation si extraordinairement usurpée du pacha. J’acceptai la 
mission grande, nationale et philanthropique qui m’était offerte. 
Je ne fis aucune difficulté sur les conditions, et je partis aprdés 
avoir obtenu une ordonnance royale qui m’autorisait & exécuter 
le contrat que je venais de former avec Méhémet-Ali. Arrivé 
en Egypte, je fus surpris du singulier accueil qui me fut fait: on 
parla hautement de inystification, et il n'y eut pas une seule voix 
qui vouldt prendre au sérieux Je contrat qui m’amenait en Egypte. 
Moi qui, de bonne foi, venais pour former des hommes & la con- 
naissance du droit administratif, je proposai de me charger de 
quelques jeunes gens qui seraient plus tard placés dans Jes mi- 
nistéres. Tout me fut accordé. Il en cofitait peu, et d’ailleurs 
des réserves étaient faites pour Pavenir, réserves qui devaient em- 
pécher le succés de mes soins. Bientot arriva Pépoque ott les 
éléves qu'on m/avait confiés devaient étre examinés, et c’est alors 
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“ admirables. L’examen fut brillant, trop brillant, et les sujets 
“ payérent cher Jes éloges qui leur furent prodigués. Quant & 
“ moi, je fus vivement interpellé par le secrétaire du pacha, qui me 
“ dit que le pacha n’entendait pas ainsi administration publique que 
“ jétais chargé d’enseigner, et que j’aurais d&. me borner 4 donner 
4 mes éléves quelques notions sur les successions. 

“ ¢Ties successions, Grand Dieu! répondis-je au secrétaire du 
“ pacha, mais elles sont régiées par le Coran, et tout infidéle qui se 
“ permet d’expliquer Jes saintes écritures de I’Islamisme mérite la 
“mort. “Ah! c’est juste!” me dit mon interlocuteur. Telle fut 
“la seule réponse qui me fut faite. Je me trompe. On me fit une 
“ réponse plus catégorique. Mes jeunes gens furent sacrifiés, On 
“ leur refusa toute espéce de grades, et ils durent déplorer avec moi 
“ Jeg tristes conséquences de mes enseignemens. 

«(Das ce moment s’accomplissait cette prédiction qu'on trouve 
“ consignée dans un ouvrage publié récemment par M. Schelcher, 
“ gous le titre de LZ’ Mgypte en 1845. 

“ ¢On lit dans cet ouvrage, page 61, chapitre VI :— 

“© Ty a trois ou quatre ans A peine, Méhémet-Ali a fait venir 
“de France un jurisconsulte, M. Solon, pour établir au Caire un 
“ cours de droit administratif. C’est encore une de ces jongleries 
“ sur lesquelles il compte pour tromper l'Europe. A quoi servirait 
“un cours de droit administratif dans ce pays ol régne Je bon 
“ plaisir, et auquel on ne veut pas donner d’administration parce 
“ qu’on veut conserver l’arbitraire? Le vice-roi a confié cing éléves 
“4M. Solon, et au bout de la premiére année il a voulu lui en- 
“ lever le meilleur, pour en faire, quoi ?—le chef d’une buanderie, 
“M. Solon parait homme 4 ne pas conserver de réle dans Ja grande 
“ comédie Egyptienne. I] exigera probablement l’organisation dé- 
“ finitive de son école avec ses conséquences sérieuses, et comme 
“on ne voudra pas la lui accorder, il y a lieu de croire que la toile” 
“ tombera avant peu sur l’interméde qu'on lui avait confié.” 

“ ¢Tl me fut impossible,’ dit M. Solon, ‘de ne pas voir ol. on vou- 
“lait en venir. Cependant je tins bon. Je demandai de nou- 
“ veaux éléves; on m’en donna qui savaient a peine épeler les 
“ mots. Ils me demandérent de les faire nommer lieutenans, en 
“ déclarant quwils partiraient tous si je ne pouvais leur obtenir de 
“ prades, La condition était rigoureuse, impossible ; je ne pouvais 
“m’y soumettre, et je vis partir tous mes nouveaux éléves, qui 
“ furent chercher leur grade ailleurs. Cependant, ma résignation 
“ fatiguait le pacha, et il me fit encore donner six éléves qui me- 
“faisaient aussi des conditions. Je ne pouvais plus y tenir, et 
“ pour faire cesser cet état de choses réellement insupportable, je 
“ fis un rapport qui était (ailleurs obligatoire 4 Méhémet-Ali. Je 
“ ui demandai, avec tous les égards possibles, Porganisation de son 
“école. Je passai sous silence tous mes justes griefs, Je con- 
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“ « Je connaissais bien mal les hommes auxquels j'avais affaire, 
Mes égards furent pris pour de la faiblesse. On repoussa toute 
demande d’organisation, On se mit & me tourmenter pour mon 
logement, qu’on voulut me faire quitter malgré les promesses for- 
melles qui m’avaient été faites, J’écrivis que j’étais prét & quitter 
ce logement; je me bornai & demander quelques jours. de recus 
alors une lettre d’Artim-Bey qui contenait Ja phrase la plus in- 
convenante. Enfin, aprés une correspondance que je regrette de 
ne pouvoir faire connaitre aujourd’hui au Tribunal, je regus un 
ordre de départ. J’étais remercié, Je fus chez le consul-général 
de France, M. Barrot, frére de mon honorable adversaire; je lui 
demandai son appui pour faire exécuter mon contrat: tout fut 
inutile. J’avais affaire 4 un prince et A des conseillera qui ne com- 
prennent pas la justice. Je ne pus méme obtenir que des arbitres 
fussent chargés de prononcer sur ma réclamation. 

“ « C’est alors que je fis donner assignation  Méhémet-Ali devant 
M. le consul-général de France pour assister au dépdt de mon 
contrat, et je partis pour la France. Arrivé i Marseille, et por- 
teur de mon contrat revétu de la formule exécutoire, je fis saisir 
les marchandises du pacha dans Pentrepdt de Marseille. J’ai de- 
mandé plus tard au Tribunal de la Seine la validité de la saisie. 
Le Tribunal, jugeant par défaut, il est vrai, a accueilli ma de- 
mande, et c’est sur l’opposition du pacha d’Egypte que le Tribunal 
est appelé A statuer.’ 

“M. Solon s’attache & repousser l’incompétence soutenue au nom 
du pacha d'Egypte. ‘Je conviens,’ dit-il, ‘qu'on ne peut pas faire 
une saisie dans le domicile d’un ambassadeur, ni sur un prince 
en passage sur le territoire national. Mais si un prince fait des 
affaires en France, s'il a sur notre territoire des marchandises, des 
meubles, etc., tous ces objets sont saisissables,’ M. Solon cite 
Martens, Vattel, Kltiber, Wheaton, etc. 

“¢De quoi s’agit-il? D’une saisie faite au préjudice de Mé- 
héme-Ali, & Marseille; au préjudice du pacha faisant le com- 
merce, ayant ses courtiers, ses consignataires, et étant sans nul 
doute soumis & ce titre aux lois de douanes. Pourquoi done,’ dit 
M. Solon, ‘ne pourrais-je pas de méme exercer des poursuites sur 
Jes denrées, sur les marchandiscs qu'il a en France, & raison de 
son’ négoce, car il est incontestable que Méhémet-Ali, tout en 
étant pacha en Egypte, est en méme temps négociant. 

‘“* Maintenant, Messieurs, permettez-moi d’arréter votre attention 
sur un point assez délicat de cette affaire. Vous savez que Mé- 
hémet-Ali n’est plus un souverain comme il Pa été. Le traité de 
1840 l’a soumis & Ja Porte, l’a foreé de reconnaitre la souveraineté 
du sultan. S’il est souverain encore, ce n'est qu'un souverain 
sous-ordre; c’est pourquoi i} s'appelle Je vice-roi. Il n’a pas, il 
ne peut avoir le privilége de la souveraineté; il cherche bien & 
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“ Ali, vice-roi d’Egypte, a été Vobjet dans son récent voyage en 
“ France et son séjour 4 Paris. Quand Ibrahim fut regu aux 
“ Tuileries, il y fut présenté par ’ambassadeur Ottoman. 

“*¢ Je rappellerai encore que le droit des gens et le droit inter- 
national qui réglent les relations entre les puissances chrétiennes 
est tout A fait différent de celui qui régit les rapports de Europe 
avec les peuples d’Orient. 

“¢ Le droit international a été fondé par les puissances chrétiennes, 
a l’époque des crojsades et contre les Musulmans. Quant & 
ceux-ci, ils ont des principes tellement incompatibles avec ceux de 
YEurope, que tous les auteurs sont d’accord pour reconnaftre ces 
différences essentielles qui ne permettent pas aux chrétiens de 
se laisser juger par les magistrats Musulmans. On reconnatt 
bien que empire Ottoman cherche 4 rentrer dans notre droit 
international, mais jusquici ce rapprochement est loin d’étre 
4 complet. 

“ M. Solon cite Wheaton, Histoire du Droit des Gens, et Schmalz, 
Du Droit des Gens, ainsi que les traités de 1542 et 1740, qui ne 
permettent pas aux magistrats Musulmans de juger un chrétien 
s'il n’est assisté d’un représentant du consulat. 

“¢ Je le demande,’ dit M. Solon, ‘ quel serait done le juge que me 
donnerait mon honorable contradicteur? Des juges Musulmans, 
Je gouvernement du pacha, je n’en veux pas, car ils ne connaissent 
d'autres principes que celui-ci: le gouvernement, toujours le gou- 
vernement, tout vient de lui et tout revient A lui! 

“*Sachez-le donc, Messieurs, le gouvernement de Méhémet-Ali 
ne doit jamais rien perdre. C’est en vertu de ce droit odieux 
qwau retour de Yarmée de Syrie on faisait payer aux soldats qui 
avaient été blessés et faits prisonniers les armes que l’ennemi leur 
avait enlevées. C'est ainsi qu'on osait faire payer & un phar- 
macien les onguens et compresses employées pour panser les 
blessés, parce qu'il n’avait pas rétiré de quittances; c'est ainsi 
qu’on faisait payer au frére les impositions du frére absent; c’est 
ainsi qu’un de nos compatriotes, M. Grégoire, ayant été indigne- 
ment bitonné, le ministre coupable, qui s’était permis cette in- 
famie, fut récompensé au lieu d'étre puni: le coupable fut promu & 
des fonctions importantes dans le ministére des finances. C’est ce 
méme fait qui a déterminé le départ de M. de Lavalette, notre 
consul-général, et, par suite, ]2 nomination de M, Adolphe 
“ Barrot. 

“Oh! qu'il est & déplorer que mon contradicteur n’ait connu 
T'Egypte qu’au milieu des fétes préparées sur sun passage; com- 
bien il est A regretter qu'on lui ait laissé ignorer les malheurs des 
pauvres habitans de l'Egypte, il saurait pourquoi je n’ai pas voulu 
me soumettre A cette justice & la Turque. Non, jamais je n’ac- 
cepterai les juges d’Egypte, et si la justice du pays me manquait, 
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“Me Odilon Barrot réplique dans l'intérét du pacha @ Egypte, 
* et commence ainsi :— 

““* Mon adversaire a abusé de la réserve qui m’était commandée 
“ dans cette affaire en venant apporter & votre barre certains faits, 
“ certaines inductions contre lesquels je dois protester avec le dé- 
‘“ menti le plus formel. Ma position personnelle dans ce débat m’in. 
“ terdit d’entrer dans des explications sur les faits dont vous a parlé 
“M, Solon. Je n’ai pas & défendre aujourd’hui le gouvernement 
“Egyptien que mon adversaire vient d’attaquer. Il a prétendu 
“que le gouvernement de Méhémet-Ali n’était pas une souve- 
raineté, parce que le vice-roi paie un tribut & la Porte. Cela est 
vrai, mais ce n’est pas li la question qui s’agite entre nous en ce 
“ moment.’ 
“Me Odilon Barrot soutient que M. Solon a traité avec Méhé- 
met-Ali, comme avec un souverain étranger, puisqu’il a demandé - 
et obtenu l’autorisation du gouvernement Frangais pour entrer au 
service du gouvernement Egyptien. ‘Mon adversaire,’ dit-il, ‘a 
si bien compris que le débat était entre lui et le gouvernement 
Egyptien, qu'il a assigné en Ja personne du ministre dea affaires 
“ étrangéres du vice-roi.’ 
“Me Odilon Barrot, aprés avoir résumé sa premiére discussion 
sur la question de compétence, termine ainsi ;— 
“< Cette question est d’une grave importance, non-seulement pour 
vous, Monsieur (l’orateur s’adresse & M. Solon), mais encore pour 
tous les Frangais qui sthonorent enx-mémes, et qui honorent la 
France, en consacrant leur intelligence au développement de la 
civilisation naissante de Orient. Mais qu’on y songe, si le vice- 
roi se voit en butte aux attaques des Francais qu'il prend & gon 
service, s'il se voit traduit pour des actes de son pouvoir devant 
‘des Tribugaux Frangais, il répoussera loin de lui les représentans 
de notre pays.’ : 
“ML, Pavocat du Roi Mongis a pris 1a parole en ces termes :— 
“On vous Va dit, Messieurs, la question est grande, mais la 
simplicité est presque toujours Vattribut de la grandeur. A ce 
titre, nous croyons le débat facile & préciser, et nos conclusions ne 
“ se feront pas attendre. 

“Le Tribunal est-il compétent pour statuer entre M. Solon et 
“S, A. Méhémet-Ali? 
«Et dabord, sur quel point s’agite la question de compétence ? 
Il semblerait, 2 entendre l'une des parties, qu’elle vous demande 
simplement & faire un acte conservatcire ou & saisir en vertu -d’un 
titre depuis longtemps passé en force de chose jugée. On vous 
cite des auteurs qui ont reconnu saisissables les biens de toute 
nature appartenant méme & des souverains sur un sol étranger. 
“Mais la difficulté n’est pas li: ce que l'on vous demande, c'est 
ce titre méme qui manque 2 M. Solon; c’est la condamnation 
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“(Hit c'est ici que se présentent deux graves questions préjudi- 
cielles, tirées, la premiére de la qualité de l'une des parties, la . 
seconde de la nature du contrat. 5 Pee 
“ ¢ Sur la premiére question, celle de souveraineté, elle a été dé- 
battue par le défenseur de Méhémet-Ali, avec l’autorité de cette 
voix grave et sévére qui se préte si bien aux grandes considéra- 
tions d’ordre public. Nous nous en référons sur ce point & ce qui __ 
a été dit, ne voulant pas l’affuiblir en le répétant. Nous ajoutons 
seulement que M. Solon a rendu l’argumentation plus puissante 
contre lui en reconnaissant qu'il avait traité avec le vice-roi 
d'Egypte en méme temps qu’avec Méhémet-Ali, avec le prince 
souverain, ins¢parable, selon lui, du simple particulier, et pour 
tout dire en un mot, la nature des institutions qui régissent V’Orient 
rendait cette confusion inévitable, car 14 tous les pouvoirs repo- 
sent dans une seule main, et c'est 14 qu'il est encore permis aux 
“ princes de dire: L’ Htat, c'est moi. 
“La nature du contrat ne résiste pas moins 4 la compétence, car 
M. Solon n’a pas fait un marché, il a accepté une fonction pu- 
blique; il s’est mis au service d’une puissance; il ne reléve que 
delle seule, quant 2 la rémunération qu’elle a pu lui accorder, 
“ ¢Et voyez, Messieurs, combien ceci est frappant! Supposez un 
Frangais acceptant des fonctions du prince en France, li ob 
vous avez, comme on dit, plénitude de juridiction, est-ce & vous 
que ce fonctionnaire viendrait demander le réglement de son hono- 
rable salaire? Non, une autre juridiction devrait étre saisie. Eh 
quoi! alors que la fonction reléve dun prince étranger, libre, 
indépendant, alors que la difficulté grandit. de toute la puissance 
dune question de droit international, c’est & votre barre que le 
fonctionnaire étranger trainerait une souveraineté étrangére ! 
“ Cela est impossible. 
“ ¢8i M. Solon prétendait qu’il a fait un marché et non pas accepté 
une fonction, nous lui répondrions avec une lettre adressée par lui 
a M. le garde-des-sceaux de France, lettre par laquelle “au 
moment,” dit-il, “ d’accepter une fonction  l’étranger il en demande 
Vautorisation & son gouvernement naturel, afin de ne pas perdre 
ga qualité de Frangais.” 7 
“<Ta question ainsi précisée, Messieurs, nous ne croyons pas 
devoir alarmer vos esprits par un apergu des graves difficultés, des 
complications de toute nature que pourrait entrainer l’exécution 
‘de votre jugement, s'il était favorable aux veux du demandeur. 
Ces difficultés sont @’une telle nature, cependant, qu’elles ont pesé 
pour beaucoup dans Ja fixation de la jurisprudence qui, pour le 
dire en passant, est & peu prés unanime et constante dans le 
sens des principes que nous défendons, C’est quelque chose, 
en effet, dans le doute, que cet adage: Salus populi, suprema 
“ lex esto |? 

“ M. lavocat du Roi fait remarquer en peu de mots qn’en agitant 
« longuement la question de savoir si S. A. était on non un souve- 
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* yain indépendant, on n’a fait tout au plus que reculer la difficulté. 
“ En effet, en supposant que le vice-roi relevat de la Porte, pour la 
‘ ratification du contrat dont il s’agit, cette ratification a eu lieu 
tacitement, et, en tous cas, le procés engagé contre la Porte elle~ 
méme n’en serait peut-étre que plus difficile. . 
“ *Messieurs,’ dit en terminant M. l’avocat du Roi, ‘ puisque lon a 
beaucoup élevé ce début, puisque on a eru devoir de parti et 
@autre apprécier d'une maniére bien différente attitude et les 
droits de l’Egypte envers les nationaux Frangais, qu'il nous soit 
permis de ne pas rester tout 2 fait étranger & ces appréciations. 
Jest digne de la magistrature Frangaise de rendre hommage 
un prince qui vient apprendre en France gouverner les hommes 
selon la lot, qui vient demander & la France de combler Pabtme 
qui sépare encore l’Orient de l’Occident, la barbarie de la civili- 
sation, le despotisme de la liberté, l’arbitraire de la légalité. Et 
vous ne voudrez pas, Messieurs, que ce prince qui s'est montré 
plein d’admiration pour vos lois, parce quwelles sont égales pour 
tous, puisse croire qu’il s’est trompé, et que vos lois, en respectant 
“Ja liberté des individus, se plaisent & violer Tindépendance des 
nations et la souveraineté des princes,’ 
“ Le Tribunal, conformément a ces conclusions, a rendu le juge- 
ment dont voici le texte :— . 
“* Attendu que selon les principes du droit des gens, les Tribu-.. 
naux Frangais n’ont pas juridiction sur les gouvernemens ¢trangers, 
& moins qu’il ne s’agisse d’une action 4 l’oceasion d’un immeuble 
possédé par eux en France comme particulier, ce qui emporte 
attribution territoriale et exécution ; 
“© Attendu qn’en matiére de déclinatoire le juge doit avant tout 
consulter les termes de la demande; 
“© Attendu que laction de Solon est une action personnelle qu’il 
motive sur un prétendu engagement, dont la rupture lui aurait 
causé un préjudice; 

““* Attendu que toutes les expressions de la demande Inui donnent 
le caractére personnel et révélent quwelle est dirigée contre le 
gouvernement Egyptien, ct non contre un particulier ; 

“* Attendu que pour apprécier cette demande, il ne faudrait pas 
‘ examiner un acte particulier ayant pour cause un intérét privé ; 
* mais un acte administratif et gouvernemental, intervenu entre un 
gouvernement et un fonctionnaire, auquel il a été conféré un em- 
ploi et une mission dont le demandeur a da peser les conséquences 
qu'il serait en outre nécessaire de rechercher les causes de la 
Tupture qui motive l’action; que de pareilles appréciations ne 
sauraient appartenir ’ Ia juridiction Francaise. 
‘** Attendu que la demande ne tend pas seulement & faire vali- 
der des snisies-arréts pratiquées.sur des marchandises appartenant 
soit au gouvernement Egyptien, soit ’ Méhémet-Ali personnelle- 
ment, mais d’abord et avant tout, préjudiciellement, 4 obtenir 


“ 
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“ contre ce gouvernement la somme de 100,000 francs de dom- 
“ mages-intéréts. 

“ © Recoit S. A. Méhémet-Ali opposant au jugement rendu par 
“ défaut, le 25 Aofit 1846, et faisant droit, déclare ledit jagement 
“ non avenu; 

“¢8e déclare incompétent sur la demande introduite par M. 
“ Solon, et le condamne aux dépens.’ ” 





APPENDIX V.—Parr VI. Crap. IL, Pace 163. 


RIGHTS OF AMBASSADORS. 


No. 1. 


“ An Act for preserving the Privileges of Ambassadors, and other 
“ publick Ministers of Foreign Princes and States (a). 


“ Wueneas several turbulent and disorderly persons having in a 
“most outragious manner insulted the person of His Hacellency 
“ Andrew Artemonowitz Mattueof, Ambassador Extraordinary of 
“ His Czarish Majesty, Emperor of Great Russia, Her Majesties 
“ good friend and ally; by arresting him, and taking him by violence 
“ out of his coach in the publick street, and detaining him in custody 
“ for several hours, in contempt of the protection granted by Her 
“Majesty, contrary to the law of nations, and in prejudice of the 
“ nights and privileges which ambassadors and other publick mini- 
“ sters, authorized and received as such, have at all times been thereby 
“« possessed of, and ought to be kept sacred and inviolable; be it 
“ therefore declared by the Queen’s most excellent Majesty, by and 
“ with the advice and consent of the lords spiritual and temporal, 
“ and commons, in Parliament assembled, and by the authority of 
“ the same, That all actions and suits, writs, and processes com- 
‘* menced, sued, or prosecuted against the said ambassador, by any 
“ person or persons whatsoever, and ull bail bonds given by the said 
“ ambassador, or any other person or persons on his behalf, and all 
“ recognizances of bail given or acknowledged in any such action or 
« suit, and all proceedings upon or by pretext or colour of any such 
“ action or suit, writ or process, and all judgements had thereupon, 
“ are utterly null and void, and shall be deemed and adjudged to 
“ be utterly null and void, to all intents, constructions, and purposes 
“ whatsdever. 
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“TI, And be it enacted by the authority aforesaid, that all entries, 
“ proccedings, and records against the said ambassador, or his hail, 
“ shall be vacated and cancelled. 

“TIL, And to prevent the like insolences for the future, be it 
‘ further declared by the authority aforesaid, that all writs and pro- 
“ cesses that shall at any time hereafter be sued forth or prosecuted, 
whereby the persen of any ambassadof, or other publick minister 
of any foreign Prince or State, authorized and received as such by 
“ Her Majesty, her heirs or successors, or the domestick, or domestick 
“ servant of any such ambassador, or other publick minister, may be 
“ arrested or imprisoned, or his or their goods or chattels may be 
“ distrained, seized, or aftached, shall be deemed and adjudged to be 
“utterly null and void to all intents, constfuctions, and purposes 
“ whatsoever. 
“TV. And be it further enacted by the authority aforesaid, that: 
in case any person or persons shall presume to sue forth or pro- | 
“ secute any such writ or process, such person and persons, and all 
“ attorneys and sollicitors prosecuting and solliciting in such case, 
“and all officags executing any Such writ or process, being thereaf 
“ convicted, by the confession of the party, or by the oath of one or 
“ more credible witness or witnesses, before the Lord Chancellor, or 
“ Lord Keeper of the Great Seal of Great Britain, the Chief Justice 
“ of the Court of Queen’s Bench, the Chief Justice of the Court of 
“ Common Pleas for the time being, or any two of them, shall be 
“ deemed violaters of the laws of nations, and disturbers of the 
“ publick repose, and shall suffer such pains, penalties, and corporal 
“ punishment, as the said Lord Chancellor, Lord Keeper, and the 
“said Chief Justices, or any two of them, shall judge fit to be im- 
“ posed and inflicted. 

“V. Provided, and be it declared, that no merchant or other 
“trader whatsoever, within the description of any of the statutes 
“ against bankrupts, who hath or shall put himself into the service 
“ of any such ambassador or publick minister, shall have or take 
“ any manner of benefit by this Act. 

“VI. And that no person shall be proceeded against as having 
“ arrested the servant of an ambassador or publick minister, by 
“ virtue of this Act, unless the name of such servant be first regis- 
* tred in the office of one of the principal secretaries of state, and 
“by such secretary transmitted to the sheriffs of London and 
“ Middlesex for the time being, or their under sheriffs or deputies, 
“ who shall, upon the receipt thereof, hang up the same in some 
“« publick place in their offices, whereto all persons may resort, and 
‘‘ take copies thereof without fee or reward. 
“WIT, And be it further enacted by the authority aforesaid, that 
this Act shall be taken and allowed in all Courts within this king- 
“ dom as a publick Act; and that all Judges and Justices shall take 
notice of it without special pleading ; and all sheriffs, bailiffs, and 
“ other officers and ministers of justice, concerned in the execution 
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. ‘* of process, are hercby required to have regard to this Act, as they 
“ will answer the contrary at their peril.” 7 


No. 2, 


Memoir of the French Minister (1772) on the Péivileges of 
Ambassadors. 


“No. UL 


“™ Mémoire que le Ministre de France fit remettre aux Ambassadeurs 
et Ministres dtrangers résidant & Paris, en Février 1772 (b). 


“<Timsunité des ambassadeurs ct autres ministres publics, est 
“ fondée sur deux principes: (1) sur la dignité du caractére re- 
“ présentatif auquel ils participent plus ou moins; (2) sur la con- 
“vention tacite qui résulte de ce quien admettant wn ministre 
“ éranger, on reconnait les droits que Vusage, ou, a Von veut, le 
“ droit des gens lui accorde. 4 

“« Le droit de représentation les autorise 4 jouir, dans une mesure 
“ déterminée, des prérogatives de leurs maitres. En vertu de la 
“ convention tacite, ou, ce qui est la méme chose, en vertu du 
“ droit des gens, ils peuvent exiger qu’on ne fasse rien qui les 
“ trouble dans leurs fonctions publiques. 

“ *Lexemption de la juridiction ordinaire, qu’on appelle propre- 
“ment immunité, découle naturellement de ce double principe. 
“ Mais 'immunité n’est point illimitée ; elle ne peut s’étendre qu’en 
proportion des motifs qui lui servent de base. 

“TL résulte de 1A, (1) qu'un ministre public ne peut en jouir 
qwautant que son maitre en jouirait lui-méme ; 

“«(2) Quiil ne peut en jouir dans le cas ow la convention tacite 
“ entre les deux souverains vient & cesser. 

“ “Pour éclaircir ces maximes par des cxemples analogues & 
“ Pobjet de ces observations, on remarquera : 

“<(1) Qu’il est constant qu’un ministre perd son immunité, et 
“se rend sujet & la juridiction locale, lorsqu’il se livre A des 
“ maneeuvres qui peuvent étre regardées comme crime d’Btat, et 
“qui troublent Ia sécurité publique. L’exemple du Prince de 
“ Cellamare constate ces maximes 2 cet égard. 

“ (2) L’immunité ne peut avoir d’autre effet que d’écarter tout 
“ce qui pourrait empécher le ministre public de vaquer & ses 
“ fonctions. 

“ «De la, il résulte que la personne seule du ministre jouit de 
“ Vimmunité, et que ses biens pouvant étre attaqués sans interrom- 





(6) De Martens, Causes Célebres, t, ii. p. 112. 
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« pre ses fonctions, tous ceux qu'un ministre posséde dans le pays 
“ou il est accrédité, sont soumis & la puissance territoriale, et 
“c’est par une suite de ce principe, qu'une maison ou une rente 
“ qu’un ministre étranger posséderait en France, seraient sujettes 
“ aux mémes lois que les autres héritages ; 

« ©(3) La convention tacite sur laquelle l'immunité se fonde, 
“ eesse lorsque le ministre se soumet formellement 4 l’autorité 
“ locale, en contractant par-devant un notaire, c’est-i-dire en in- 
“ yoquant l'autorité civile du pays qu'il habite. 

“ « Wicquefort qui, de tous les auteurs, est le plus zélé pour la 
«défense du droit des ministres publics, et qui s’y livrait avec 
“ Pautant plus de chaleur qu’il défendait sa propre cause, convient 
“ de ce principe et avoue: 

«¢ Que les ambassadeurs peuvent étre forcés de remplir les con- 
“twats qwils ont passés par-devant notaire, et qwon peut saisir 
“ leurs meubles pour prix de loyer des maisons, dont les baux 
“ auraient été passés de cette manitre. (T. I. p. 416.) 

“¢(4) Liimmunité étant fondée sur une convention, et tout con- 
“vention étant réciproque, Je ministre public perd son privilége, 
“lorsqu’il en abuse contre les intentions constantes de deux sou-~ 
“ verains. 

“¢ (est par cette raison qu’un ministre public ne peut pas se 
“ prévaloir de son privilége pour se dispenser de payer les dettes 
« quwil peut avoir contractées dans les pays ott il réside: 

“¢(1) Parce que J’intention de son maitre ne peut point étre 
“qwil viole la premitro loi de la justice naturelle, qui est anté- 
“ rieure aux priviléges du droit des gens; 

“¢(2) Parce qu’aucun souvcrain ne veut, ni ne peut vouloir que 
“ces prérogatives tournent au détriment de ses sujets, et que 
“Je caractére public devienne pour eux un piége et un sujet de 
“ yuine; 

“¢(3) On pourrait saisir les biens mobiliers du prince méme que 
“le ministre représente, s'il en possédait sous notre juridiction ; 
“ de quel droit Jes biens du ministre seraient-ils donc exceptés de 
“ cette régle ? 

“«(4) L’immunité du ministre public consiste essentiellement & 
“Je frire considérer comme s'il continuait 4 résider dans les Etats 
“ de son maitre. 

“ ¢Rien n’empéche done d’employer vis-i-vis de lui les moyens 
“de droit dont on userait s'il se trouvait dans Je lieu de gon 
“ domicile ordinaire. 

« ¢(5) Il en résulte qu’on peut le sommer d’une maniére légale, 
“de satisfaire & ses engagemens et de payer ses dettes, et 
“ Bynkershoek décide formellement, p. 186, que ce n'est pas peu 
“ pespecter ia maison dun ambassadeur que d'y envoyer des 
“ officiers de justice, pour signifier ce dont il est besoin de donner 
« ponnaissance & Cambassadeur. 


APPENDIX V. 595 


“ quiils possédent comme ambassadeurs, et sang lesquels ils ne 
“ pourraient exercer Jes fonctions de leur emploi. 

“ ¢ Bynkershoek, p. 168 et 172, et Barbeyrac, p. 173, sont de cet 
“ avis, et la cour de Hollande a adopté cette base dans Pajourne- 
“ment qu'elle fit signifier en 1721 a Venvoyé de Holstein, aprés 
“ avoir accordé saisie de tous ses biens et effets, autres que meudles 
“ et édquipages, et autres choses appartenantes & son caractire de 
“ ministre—Ce sont les termes de la Cour de Hollande du 21 
“ Février 1721. 

“ « Ces considérations justifient suffisamment la régle qui est recue 

“ dang toutes les cours, qu'un ministre public ne doit point partir 
d'un pays sans avoir satisfait ses créanciers, 
“ ¢Lorsqu’un ministre manque i ce devoir, quelle est Ia conduite 
“4 tenir ? c’est Ia seule question essentielle que Ia matiére puisse 
faire naitre. Elle doit se décider par un usage conforme aux 
“ différentes maximes qu’on a établies ci-dessus, 

“ On ne parlera point de l’Angleterre, ott Pesprit de la législa- 
“tion, borné ’ Ja lettre de Ja loi, n’admet point de convention 
“ tacite, ni de présomption, et ot le danger d’une loi positive dans 
“une matiére aussi délicate, a jusqu’ici empéché de fixer légale- 
“nent les prérogatives des ministres publics. 

“ «Dans toutes les autres cours, la jurisprudence parait & peu 
“ prés dgale, les procédés seuls peuvent différer, 

“CA Vienne, le maréchalat de )’empire S'arroge, sur tout ce qui 
“ne tient pas 4 Ja personne de lambassadeur et A_ ses fonctions, 
“une juridiction proprement dite, dans une étendue qu’on a quel- 
““quefois envisagée difficile & concilier avec les maximes générale. 
“ment regues. Ce tribunal veille d’une maniére particuliére sur 
“Te paiement des dettes contractées par les ambassadeurs, surtout 
“au moment Ie leur départ. 

“¢Qn cn a vu l'exemple, en 1764, dans la personne de M. le 
“Comte de Czernicheff, ambassadeur de Russie, dont les effets 
“ furent arrétés jusqu’d ce que Je Prince de Liechtenstein se fut 
“rendu sa caution. 

“ «En Russie un ministre public est assujetti & annoncer son dé. 
“part par trois publications. On y arréta leg enfans, les papiers 
“et les effets de M.de Bausset, ambassadeur de France, jusqu’é 
“ ce que le roi eut fait son affaire des dettes que ce ministre avait 
“ contractées, 

“A la Haye, le conseil de Hollande s'atroge une juridiction 
“ proprement dite dans les Etats ou les intéréts deg sujets se trou- 
“ vent compromis, 

“En 1688 un exploit fut signifié 4 un ambassadeur d’Espagne 
“en personne, qui en porta des plaintes (Bynkershoek, p. 188) ; 
“les Etats jugérent qu’elles étaient fondées ‘en ce qu'il n’aurait 
“ fallu remettre l’exploit qu'aux gens de l’ambassadeur. 

“A Berlin, en 1723, le Baron de Posse. ministre de Sutdo fue 
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% ayvété et gardé, parce qu'il refusait de payer un sellier, malgré 
‘les avertissemens réitérés du magistrat. 

“© A Turin, le carrosse d'un ambassadeur d’Espagne fut arrété 
“ sous le régne d’Eumanver. La cour de Turin se disculpa A la 
“ yérité de cette violence; mais personne ne réclama contre les 
“ procédures qui avaient été faites pour condamner l’ambassadeur 
“ i} payer ses dettes. 

“"« Ces exemples paraissent suffire pour établir en principe qu’un 
“ winistre étranger peut tre contraint & payer ses dettes. IIs 
“ constatent méme Pextension qu’on a quelquefois donnée au droit 
“ de coaction. 

“On a soutenu qu'il suffisait d’avertir le ministre de payer ses 
“ dettes pour justifier, en cas de refus, les voies judiciaires et méme 
“ Ta saisie des effets. 

“¢ Grotius, liv. ti, chap. 18, dit: que si wt ambassadeur a 
“ contracté des dettes et quil n'ait point Cimmeubles dans le pays, 
“i faut lui dire honnétement de payer ; sil le refusait, on s'adres- 
« serait & son maitre, aprés quoi on en viendrait auc voies que Von 
“« prend contre les débiteurs qui sont une autre juridiction. 

« ¢ Oy cos voies sont les procédures Jégales qui tombent sur les 
“ biens de lambassadeur, autres que ceux qui sont immédiatement 
“ nécessaires 2 Pexercice de ses fonctions, ainsi qwon I’a déja 
“ observé. 

“TZopinion la plus modérée est, quwil convient dans tous les 
“eas de s'abstenir, autant qu'il est possible, de donner atteinte 4 
“Iq décence qui doit environner le caractére public; mais le 
« gouverain est autorisé 4 employer Vespéce de coaction qui n’em- 
“ porte aucun trouble dans ses fonctions, et qui consiste & inter. 
“ dire i Yambassadcur Ja sortie du pays, avant qu’il ait satisfait 
“ ses engagemens, 

«est dans ce sens que Bynkershock conscille d’employer con- 
« tre les ambassadeurs des actions qui emportent plus une défense 
« qu'une ordre de faire telle ou telle chose. Ce n’est alors qu’une 
« simple défense, et personne n’oserait soutenir qu'il soit illicite 
« de se défendre contre un ambassadeur, qui ne doit pas troubler 
“ Jeg habitans en usant de violence et emportant ce qui appartient 
“4 autrui. . 

«© Cette maxime est encore plus de saison, lorsque des circon- 
“ stances particuli#res ct aggravantes chargent le ministre du re- 
“ proche de mauvaise foi et de maneuvres répréhensibles. 

+t Lorsqu'il viole lui-méme ainsi la sainteté de son caractére et 
“Iq sécurité publique, il ne peut point exiger que dautres le re- 
« snectent. 

“ ¢ Pour appliquer ces maximes au cas particulier de M, le Baron 
‘© de Wrech, ministre plénipotentiaire du Landgrave de Hesse- 
« Cassel, il suffit de rappeler sa conduite depuis gon arrivée & Paris, 


et surtout depuis huit mois. 
« UT.oe voles iIndéeentes quil avait adoptées pour se procurer de 
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“Vargent ayant Gté supprimées, il s'est livré A toutes sortes de 
“ maneuvres, que les ménagemens qu’on a pour son caractére 
“ empéchent de caractériser. 

«© On se contentera de remarquer, que tout conduit & penser que 
“eg ministre a formé Je dessein de frustrer ses créanciers en 
“sortant du royaume; et cette circonstance suffit pour autoriser 
“4 prendre contre Iui les mémes mesures quwon prendrait, s'il était 
« effectivement sorti du royaume, aprés avoir déposé son caractére 
« par la remise de ses lettres de rappel. : 

“¢Le ministére des affaires étrangéres I’a fait exhorter par Je 
“ magistrat chargé de la police, ct l'a exhorté lui-méme, 4 faire 
‘ honneur & ses engagemens, 

«Das lors les poursuites qu’on pouvait faire contre lui deve- 
“naient légitimes, pourvu qu’elles ne passassent pas Jes bornes 
“ indiquées plus haut. 

“Be Marquis de Bezons se trouvait méme dans un cas plus 
“ particulier; le Baron de Wrech avait contracté avec lui par derit; 
“ jl avait promis de fournir caution bourgeoise pour Pexécution du 
“pail de la maison, De Baron de Wrech avait done contracté 
“Tengagement dassujettir indirectement cette exécution 4 Ja juri- 
« diction territcriale dans la personne de sa caution, I est vrai 
“ qwil wa pas jugé 2 propos de remplir cette obligation; muis 
“ comme il est assurément le garant de son propre fait, le Marquis 
“ de Bezons pouvait, selon les régles de Véquité ct da bon sens, 
“son prendre & lui-méme; et il ne peut-étre admis & se faire un 
“ titre de la mauvaise foi méme qui caractérise le refus d’exécuter 
“ cette clause de la convention. : 

“(est @aprés ces considérations que, sur les plaintes multi- 
“« ptiées des eréanciers du Baron de Wrech, le ministre des affaires 
étrangéres crut devoir suspendre lexpédition du passeport que ce 
“ ministre demanda pour sortir du royaume, en alléguant des 
“ ordres du Landgrave son maitre, jusqu’d ce que les intentions de 
“ ce prince fussent connues par le canal du ministre qui réside de 
“ Ta part du roi auprés de lui. 

“ “Tl permit en méme temps au Marquis de Bezons de faire 
“ yaloir ses droits par les voies légales, et il en prévint le Baron de 
“ Wrech. 

«Co ministre s’étant néanmoins plaint qu’on s’était prévalu de 
“ cette permission pour foreer sa porte, pour lui signifier exploit 
“de la vente de ses meubles, et tout acte de violence devant étre 
“ panni des procédés en pareil cas, on n’a pu sempécher de blamer 
« eat excis, et on a cru devoir suspendre toute poursuite ultérieure. 
“ Mais, afin de concilier la protection que le roi doit A ses sujets, 
“ avec les égards dus an caractire public, et afin de remplir tons 
« Jes preeddés que les rigles du. droit des gens peuvent dicter, le 
‘Ciministére des affaires étrangdres vient de déférer au Landgrave 
kK VatomAme la eondnite de son ministre. 
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* qui a été tenue avec son ministre, qu’un fait récent a mis en évi- 
“dence le sentiment qu’il avait lui-méme sur limmunité. [1 fit 
“en effet emprisonner, il y a quatre ou cing ans, le Comte de 
“ Wartensleben, ministre de Hollande, pour le forcer de rendre 
“compte d’une fondation dont il était l’exécuteur. L'entreprise 
“ sur la personne d'une ministre public fut 4 Ja vérité condamnée ; 
“mais les Rtats généraux ne contestorent pas la juridiction du 
“ Landgrave; et, dans le cas oft se trouve le Baron de Wrech, les 
“ principes que ce prince a soutenus, ne lui permettront pas de 
“soustraire son ministre aux mesures capables d’assurer lea droits 
* des sujets du roi, ni de les priver du seul gage qu’ils aient de 
“ Pexécution de leurs conventions avec lui.’ 

“ La ‘ Gazette de France’ ayant publié ce mémoire dans une de ses 
‘ feuilles, le Baron de Wrech en porta plainte au Duc @Aiguillon ; 
* qui toutefois se contenta de lui faire la réponse suivante, 


“No. IV, 


“ Lettre du Duc @ Aiguillon au Baron de Wrech, ministre de Hesse. 
Cassel & la cour de France; du 23 Janvier 1772, 


“Je ne perds pas un moment, Monsieur, pour répondre i’ la 
“lettre que vous m’avez fait 'honneur de m’écrire Je 22 de ce mois, 

“<Cest avec une peine bien vive que j’apprends que Yon a in. 
“ sévé dans la gazette de... un écrit relatif & votre position 
“ ot qui vous soit injurieux. Je m’empresse, Monsieur, do vous 
“ déclarer que je désavoue tout ce qu'on peut avoir publié sur cette 
“affaire, qui par sa nature et par les mesures que le roi a jugé i 
“ propos de prendre doit étre tenue secréte. Je ne puis done qu’ap- 
“ plaudir au parti que vous avez pris de demander justice contre 
“Ia publicité donnée & cette aifaire, et vous prier d’agréer l’assu- 
“rance de ma haute considération. 

“¢ Versailles, le 23 Février 1772. 


“¢Le Duc p’Araumton.’ 
“Ce ne fut que lorsque le Landgrave de Hesse-Cassel eut fait 


“son affaire des engagemens pris par le Baron de Wrech, que 
“‘celui-ci obtint ses passeports, et put quitter Paris,” 





No. 3. 
LAW OF UNITED STATES OF NORTH AMERICA (c), 


“ § 1525. Unner the confederation, an exclusive power was given 
“to Congress of ‘sending and receiving ambassadors,’ The term 
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“ ¢ ambassador,’ strictly construed, (as would seem to be required 
“by the second article of that instrument,) comprehends the 
“ highest grade only of public ministers; and excludes those grades 
“ which the United States would be most likely to prefer whenever 
“ foreign embassies may be necessary. But under no latitude 
“of construction could the term ‘ambassadors’ comprehend 
“ consuls, Yet it was found necessary by Congress to employ the 
“inferior grades of ministers, and to send and receive consuls, 
“Tt is true, that the mutual appointment of consuls might have 
“ been provided for by treaty; and where no treaty existed, Con- 
“ gross might perhaps have had the authority under the ninth 
“article of the confederation, which conferred a general authority 
« to appoint officers for managing the genoral affairs of the United 
“States. But the admission of foreign consuls into the United 
“States, when not stipulated for by treaty, was nowhere provided 
“for, The whole subject was full of embarrassment and constitu- 
“ tional doubts; and the provision in the Constitution, extending 
“the appointment to other public ministers and consuls, as well 
“ as to ambassadors, is a decided improvement upon the Confedera~ 
“ tion, 

“ § 1560. The next section of the second article is: ‘IIe (the 
“ President) shall from time to time give to the Congress informa- 
“ tion of the state of the Union, and recommend to their considera- 
“tion such measures as he shall judge necessary and expedicnt, 
“We may, on extraordinary occasions, convene both houses, or 
“ either of them; and, in case of a disagreement between them, 
“ with respect to the time of adjournment, he may adjourn them 
“to such time as he shall think proper. He shall receive ambas- 
“ sadors and other public ministers. He shall take care that the 
“ Jaws be faithfully executed ; and shall commission all the officers 
“ of the United States.’ 

“ § 1565, The next power is to receive ambassadors and other 
“ public ministers. This has been already incidentally touched. 
“ A similar power existed under the Confederation; but it was 
“confined to receiving ‘ambassadors,’ which word, in a strict 
“ sense, (as has been already stated,) comprehends the highest 
“ orade only of ministers, and not those of an inferior character. 
«he policy of the United States would ordinarily prefer the 
‘ omployment of the inferior grades; and therefore the description 
“ jg properly enlarged, so asto include all classes of ministers. Why 
“ the receiving of consuls was not also expressly mentioned, as the 
“appointment of them is in the preceding clause, is not easily to 
“be accounted for, especially as the defect of the Confederation 
“on this head was fully understood. The power, however, may 
“ be faixly inferred from other parts of the Constitution ; and indeed 
seems a general incident to the executive authority. It has con- 


600 APPENDIX V. 


“ until they have received the exeguatur of the President. Consuls, 
“ indeed, are not diplomatic functionaries, or political representatives, 
“ of a foreign nation ; but are treated in the character of mere com- 
mercial agents. 

* § 1568. As incidents to the power to receive ambassadors and 
“ foreign ministers, the President is understood to possess the power 
“ to refuse them, and to dismiss those who, having been received, 
become obnoxious to censure, or unfit to be allowed the privilege, 
“ by their improper conduct, or by political events. While, however, 
“they are permitted to remain as public functionaries, they are 
“ entitled to all the immunities and rights which the Law of Nations 
“has provided at once for their dignity, their independence, and 
“ their inviolability. . 

“§ 1569. There are other incidental powers belonging to the 
“executive department, which are necessarily implied from the 
“nature of the functions which are confided to it. Amongst these 
“ must necessarily be included the power to perform them without 
“any obstruction or impediment whatsoever. ‘The President can- 
“not, therefore, be liable to arrest, imprisonment, or detention, 
“while he is in the discharge of the duties of his office; and for 
“ this purpose his person must be deemed, in civil cases at least, 
“ to possess an official inviolability. In the exercise of his political 
“ powers he is to use his own discretion, and is accountable only 
“to his country and to his own conscience, His decision in rela- 
“tion to these powers is subject to no control, and his diserction, 
“ when exercised, is conclusive. But he has no authority to con- 
“ trol other officers of the Government in relation to the duties 
“imposed upon them by law, in cases not touching his political 
“ powers, 

“§ 1658. The next clause extends the judicial power ‘to all 
“ cases affecting ambassadors, other public ministers, and consuls.’ 
“ The propriety of this delegation of power to the national judiciary 
“will scarcely be questioned by any persons, who have duly re- 
“flected upon the subject. There are various grades of public 
“ ministers, from ambassadors (which is the highest grade) down 
“to common resident ministers, whose rank, and diplomatic pre- 
“ cedence, and authority, are well known, and well ascertained in 
“the Jaw and usages of nations, But whatever may be their 
“relative rank and grade, public ministers of every class are the 
“ immediate representatives of their sovereigns. As such representa- 
“ tives, they owe no subjection to any laws, but those of their own 
“country, any more than their Sovereign; and their actions arc 
“not generally deemed subject to the control of the private law of 
“that State, whercin they are appointed to reside. He that is 
“ subject to the coercion of laws is necessarily dependent. on that 
“Power by whom those laws were made. But public ministers 
“ ought, in order to perform their duties to their own Snovernion. 
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“sent; and, of eonséquence, ought not to be subject to the mere 
municipal law of that nation wherein they are to cxercise their 
“ functions. ‘The rights, the powers, the duties, and the privileges 
of public ministers are, therefore, to be determined, not by any 
municipal constitutions, but by the law of nature and nations, which 
“ is equally obligatory upon all Sovereigns and all States. What 
“ these rights, powers, duties, and privileges are, are inquiries pro- 
“ perly belonging to a treatise on the Law of Nations, and need not 
“be discussed here. But it is* obvious, that every- question, in 
which :these rights, powers, duties, and privileges are involved, is 
so intimately connected with the public peace, and policy, and 
‘diplomacy of the nation, and touches the dignity and interest of 
“ the Sovercigns of the ministers concerned so deeply, that it would 
“be unsafe that they should be submitted to any other than the 
“ highest judicature of the nation. 

“'§ 1659, It is most fit that this judicature should, in the first 
“instance, have original jurisdiction of such cases, so that, if it 
“ should not be exclusive, it might at Icast be directly resorted to, 
“ when the delays of a procrastinated controversy in inferior tri- 
“ bunals might endanger the repose or the interests of the Govern- 
“ ment. It is well known that an arrest of the Russian Ambassador 
“ina civil suit in England, in the reign of Queen Anne, was well 
“nigh bringing the two countries into open hostilities; and was 
“ atoned for only by measures which have been deemed, by her 
“ own writers, humiliating. On that occasion, an Act of Parliament 
“ was passed, which made it highly penal to arrest any ambassador, 
“ or his domestic servants, or to seize or distrain his goods; and 
“ this Act, elegantly engrossed and illuminated, accompanied by 
“a letter from the Queen, was sent by an ambassador extra- 
“ ordinary, to propitiate the offended Czar. And a statute to the 
“ Jike effect exists in the criminal code established by the first 
“ Congress, under the Constitution of the United States. 

“$1660, Consuls, indeed, have not in strictness a diplomatic 
“ character, They are deemed as mere commercial agents; and 
“ therefore partake of the ordinary character of such agents; and 
“ are subject to the municipal laws of the countries where they 
“reside. Yet, as they are the public agents of the nation to 
“ which they belong, and are often entrusted with the performance 
“ of very delicate functions of State, and as they might be greatly 
embarrassed by being subject to the ordinary jurisdiction of 
inferior tribunals, state and national, it was thought highly ex- 
“ nedient to extend the original jurisdiction of the Supreme Court 
to them also. The propriety of vesting jurisdiction, in such 
cases, in some of the national Courts secms hardly to have been 
questioned by the most zealous opponents of the Constitution. 
And in cases against ambassadors, and other foreign ministers, 
and consuls, the jurisdiction has been deemed exclusive. 
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“$1661. It has been madea question whether this clause, extend- 
“ing jurisdiction to all cases ajfecting ambassadors, ministers, and 
“consuls, includes cases of indictments found against persons for 
“offering violence to them, contrary to the statute of the United 
“States punishing such offence. And it has been held that it 
“does not. Such indictments are mere public prosecutions, to 
“which the United States and the offender only are parties; and 
“which are conducted by the United States for the purpose of 
“ vindicating their own laws and the Law of Nations. They are 
“ strictly, therefore, cases affecting the United States; and the 
“minister himself, who has been injured by the offence, has no 
“concern in the event of the prosecution, or the costs attending 
“it, Indeed, it seems difficult to conceive how there can be a 
“case affecting an ambassador, in the sense of the Constitution, 
“unless he is a party to the suit on record, or is directly affected 
“and bound by the judgment. 

“§ 1662. The language of the Constitution is, perhaps, broad 
“enough to cover cases where he is not a party, but may yet be 
“ affected in interest. This peculiarity in the language has been 
“ taken notice of in a recent case, by the Supreme Court. ‘If a 
“suit be brought against a foreign minister’ (said Mr. Chief 
“‘ Justice Marshall, in delivering the opinion of the Court), ‘the 
“ Supreme Court alone has original jurisdiction ; and this is shown 
“on the record. But, suppose a suit be brought which affects 
“the interest of a foreign minister, or by which the person of his 
“ secretary, or of his servant, is arrested. The minister docs not, 
“by the mere arrest of his secretary, or his servant, become a 
“party to this suit; but the actual defendant pleads to the juris- 
“diction of the Court, and asserts his privilege. If the suit affects 
“a foreign minister, it must be dismissed; not because he is a 
“party to it, but because it affects him. The language of the 
“ Constitution in the two cases is different. This Court can take 
“ cognizance of all cases ‘affecting’ foreign ministers; and, there- 
“fore, jurisdiction does not depend on the party named in the 
“record. But this language changes when the enumeration pro- 
“ ceeds to States. Why this change? ‘The answer is obvious. In 
“the case of foreign ministers, it was intended, for reasons which 
“all comprehend, to give national Courts jurisdiction over all 
“cases by which they were in any way affected. In the case 
“of States, whose immediate or remote interests were mixed Up. 
“with a multitude of cases, and who might be affected in an almost 
“infinite variety of ways, it was intended to give jurisdiction in 
“‘ those cases only to which they were actual parties,” 
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No. 4. 


DECISIONS IN THE FRENCH COURTS. 


Immunity of Diplomatic Agent. 
Tribunal Civil de la Seine (I*° Chambre). 
(Présidence de M. Barbou.) 


Audience du 1 Décembre. 


DROIT INTERNATIONAL,—-CONSUL ETRANGER.—INVIOLABILITE 
DES AGENS DIPLOMATIQUES (d). 


Les relations internationales ne peuvent étre entravées dans un intérét 
rive. 
Le décret du 18 ventose an II, qui consacre Vinviolabilité des agens 
diplomatiques, s’applique «& tous les agens diplomatiques sans dis- 
tinction, alors méme quil sagit d'un agent diplomatique non ac- 
créditd en France, et qui traverse le territoire pour se rendre « son 
poste. 
Un décret du 13 yentose an II garantit en principe l’inviolabi- 
lité des agens diplomatiques sans distinction. Cependant M. 
“ Begley, consul des Etats-Unis prés le gouvernement Sarde, i la 
« résidence de Génes, a été arrété derniérement & Paris au moment 
“ ott, traversant cette ville, il se rendait 4 son poste, et il a été in- 
“ carcéré dans la maison pour dettes en vertu d’une ordonnance 
“ yendue sur la requéte de M. Piedana, eréancier de M. Begley, 
“aux termes d'un jugement emportant contrainte par corps, et 
“yendu par un tribunal des Etats-Unis. M. Begley demandait 
“ anjourd’hui sa mise en liberté en se prévalant de sa qualité 
“ Vagent diplomatique. 

“Me Dubrena, avocat de M. Begley, a prétendu, en invoquant 
“1a loi du 13 ventose an II, que la qualité d’agent diplomatique 
“ qui appartient 4 M. Begley aurait df le mettre 4 Vabri d'une 
“ arrestation, car cette qualité, inséparable de la personne, la suit 
‘ dans tous les lieux oti elle réside, et méme dans le pays ot agent 
“ nest pas accrédité et ot il n’exerce pas ses fonctions. L’avocat 
“ établissait la qualité d’agent diplomatique de M. Begley en lisant 
“ une lettre de M. le ministre des affaires étrangéres adressée 4 M. 
“Je procureur du Roi, et dans laquelle, protestant contre l'arresta- 
“tion et Pincarcération de M. Begley, il reconnait 4 M. Begley la 
“ qualité de consul des Etats-Unis  Génes. 

“ Me.Baroche, au nom de M. Piedana, créancier incarcérateur, 


‘ 
‘ 





(d) Gazette des Tribunaux, 2 Déeombre, 1840. Numéro 4755, 
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“a soutenu que le décret du 13 nivose an II ne pouvait s'appliquer 
quaux agens diplomatiques acerédités en France, et non aux 
agens sans caractére offiziel qui peuvent traverser le territoire, 
“II a sontenn, en second lieu, qu'un consul, comme M. Begley 
prétend l’étre, ne saurait étre considéré comme un agent diplo- 
matique inviolable aux termes du décret de nivose an IL U 
ajoutait que le passeport délivré & M. Begley ne lui accordait 
autre titre que celui de citoyen des Etats-Unis. 

“Le Tribunal, sur les conclusions conformes de M. l’avocat du 
Roi, Gouin, a prononeé en ces termes :— 

“© Attendu que les relations internationales ne sauraicnt étre en- 
travées dans un intérét privé; 

“© Attendu que sous la dénomination générale d’agens diploma. 
tiques se trouvent compris tous les agens ayant caractére officiel 
émané d'un souverain étranger pour servir d@intermédiaire dans 
les relations de nation 2 nation ; 

“¢ Attendu que Begley, en reproduisant une lettre du ministére 
des affaires étrangdres de France, qui lui reconnait la qualité de 
consul des Etats-Unis i) Génes et de porteur de dépéches diplo- 
matiques, justifie suffisamment de sa qualité d’agent diploma- 
“ tique; 

“«Hin ce qui touche la demande afin @exéention provisoire du 
présent jugement ; 

““Attendu que J'exécution proviscire doit étre fondée par un 
“ titre ; 

“© Attendu que Begley, cn justifiant de sa qualité d'agent diplo- 
matique qui seule doit faire ordonner sa mise en liberté, justifie 
du seul titre qui puisse étre exigé en pareille matiére : 

“© Ordonne la mise en liberté de Begley, et ’exécution provisoire 
“ du jugement sur minute et avant l’enregistrement.’ ” 





Wife of Ambassador. 
Cour Royale de Paris (III™* Chambre). 
(Présidence de M. Simonncau.) 
sludience du 21 Aoiit. 


AMBASSADRICE,—-IMMUNITES DE L’AMBASSADEUR.—ACTION PERSONNELLE. 
INCOMPETENCE DES TRIBUNAUX FRANCAIS (e). 


1° La femme @un ambassadeur jouit-elle des immunités attachées ts 
la personne de l'ambassadeur et & Phétel de Vambassade ? (Oui.) 
2° Les personnes qui jouissent de ces immuniteés peuvent-elles y re- 
noncer, et peut-on exciper contre eiles d’actes qui impliqueraient 
cette renonciation ? (Non.) if 
“Que la femme d'un ambassadeur jouisse des immunités at- 








(©) Gazette dee Tribunaux, 22 Aoiit, 1841, Numérg 4982, 


APPENDIX V. 605 


“ tachées 4 la personne de son mari, c’cst ce qui ne .peut-étre dou- 
“ teux, car les immunités couvrant toutes les personnes de la suite 
“ de Vambassadeur et qui habitent l'hotel de l'ambassade, & plus 
“forte raison doivent-elles protéger la femme et les enfans de 
“ celui-ci, Mais ce qui faisait difficulté dans l’espéce, c'était d'une 
« part, que la Baronne de Pappenheim n’habiterait pas I’hétel de 
“ Tambassade, circonstance que le Tribunal de commerce avait 
“ considérée comme établie et qu'il avait visée dans son jugement; 
“ et, d’autre part, que la Baronne de Pappenheim avait formé op- 
“ position au jugement qui Vavait condamnée au paiement des 
“ traités et avait elle-méme cité son adversaire devant le Tribunal, 
“ dou Yon tirait contre elle la conséquence qu'elle en avait reconnu 
“ la compétence. 

“ Mais sur le premier point, le fait de habitation s¢parée de la 
“ Baronne de Pappenheim fiit-il justifié, ne le privait pas du droit 
de tirer les conséquences résultant de son domicile de droit & 
Vhdtel de Vambassade, la femme ne pouvant avoir d’autre do- 
« micile que celui de son mari. 
“Sur le second point, la citation par elle donnée devant le Tri- 
bunal de Commerce pour voir statuer sur Popposition par elle 
“ formée an jugement an fond, était d’autant moins une reconnais- 
“ance de la compétence du Tribunal, qu’en méme temps appel 
était interjeté par elle du jugement sur la compétence, 
“ La Cour a prononeé en ces termes :—~ 
“ «La Cour, 
“ ¢Considérant que le Baron de Pappenheim est ministre du 
“ Grand-Due de Hesse-Darmstadt, résidant en France; qu’i ce titre 
« i] jouit des immunités accordées par-le droit international aux 
“« ministres des Puissances ¢trangéres; que la Baronne de Pappen- 
« heim, sa femme, jouit des mémes immunités; que ces immunités 
« sont d’ordre public; qne ceux qui en jouissent comme représen- 
“ tant leur gouvernement ne peuvent y renoncer, et qu’on ne peut 
“ exeiper contre eux d’aucun acte par lequel ils auraient consenti 
“a sven dépouiller ; 

“ ¢ Qwainsi le Tribunal de Commerce ¢tait incompétent pour con- 
“ nattre d'une action personnelle dirigée contre la Baronne de 
“ Pappenhcim ; que cette incompétence étant ordre public, elle 
“ pout etre proposée en tout état de cause, et ne saurait étre cou- 
“ verte par le consentement que V'appelante aurait donné 4 plaider 
* devant le Tribunal ; 

“© Annulle Ie jugement comme incompétemment rendu.” 

« (Plaidans: M** Devesvres, pour la Baronne de Pappenheim, 
“ appelante, et Maud’heux pour Tircin, int—Conelusions con- 
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APPENDIX VI.—Parr VIL, Car. 1V., Pace 327. 
CONSULS.—DECISIONS IN THE FRENCH COURTS. 


Tribunal Civil de la Seine (IV™® Chambre). 
(Présidence de M. Perrot de Chézelles.) 
Audience du 4 Aott. 


CONSUL LTRANGER—-ARRESTATION PROVISOIRE,—SAISIE CON- 
SERVATOIRE (a), 


“M. te Comte D’Asaunza, Marquis de Fuente Hermosa, Consul 
“ de PUruguay, habite, depuis plusieurs années, la France en cette 
“ qualité, et s’y est mari¢. 

“ Tl est poursuivi par M. Abrassart, marchand de meubles, pour 
“ une créance s’élevant 4 plus de 5,000 fr. 

“ M, Abrassart, se fondant sur les dispositions de la loi de 1882, 
“ yelative 4 la contrainte par corps i l’égard des étrangers, a obtenu 
“de M. le Président du Tribunal une ordonnance, en vertu de 
“ Jaquelle il a fait arréter et incarcérer son débiteur, 

“M, d’Abaunza a formé une demande en main-levée de l’écrou, 
“et Ia 4° Chambre avait ’ statuer sur le mérite de cette demande. 

“ Me Jules Favre s'est présenté pour la soutenir dans l'intérét de 
“ M, d’Abaunza. 

“ Tl a développé a cet effet plusieurs moyens ;— 

“ Je M. d@Abaunza, comme consul, est inviolable, et ne peut étre 
“ goumis 4 la contrainte par corps. 

* 2° Tl est ¢tranger sans doute, mais depuis plusieurs années il 
“a établi son domicile en France, et c’est seulement d l’étranger 
“ non domicilié que s’applique la loi de 1832. 

“ 3° On ne peut Vassimiler & un débiteur forain, et, dés-lors, 
“ne saisie conservatoire ne pouvait ctre pratiquée 4 son pré- 
“ judice. 

“M° Bochet, avocat de M. Abrassart, a ¢ombattu ces divers 
“ moyens. 

“ Tl a soutenu, en premier lieu, qu'il fallait, quant 4 l’inviolabilité 
“ de la personne, distinguer entre les ambassadeurs et les consuls: 
“Jes premiers seuls sont inviolables quand ils ont été recus et 
“ acorédités, les seconds ne le sont pas. 7 

‘(En second lieu, pour étre affranchi de la contrainte par corps, 





(a) Gazette des Tribunaux, 6 Aoit, 1842, “Numéro 4783, 
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“ Yétranger doit avoir obtenu du gouvernement I’autorisation 
‘ d'établir son domicile en France. 

“En troisiéme lieu, le débiteur étranger, qui peut d’un moment 
“% Vautre quitter le sol qu’il habite pour transporter sa résidence 
ailleurs, est un véritable débiteur forain, et comme tel soumis aux 
“ dispositions de l’article 822 du Code de Procédure Civile. 

““M. le substitut Meynard de Frank, a reproduit et discuté avec 
méthode et clarté les argumens des parties. 

“ Sappuyant de lautorité de Merlin et de celle de Ja jurispru- 
dence, il a fait ressortir la différence de position qui existe entre 
Jes ambassadeurs, ministres, envoyés, résidens, chargés-d'affaires, 
“ et les consuls, 

“ «Ties consuls des nations étrangéres,’ a dit ce magistrat, ‘sont 
en France ce qu’ils sont dans tous les Etats de l'Europe, des pro- 
tecteurs, quelquefois juges de marchands de leur nation, d’ordi- 
naire méme des marchands que l'on envoie non pour représenter 
leur prince auprés @une autre Puissance souveraine, mais pour 
protéger les compatriotes en ce qui regarde le négoce, souvent 
aussi pour connaitre et décider des différends qui peuvent s’élever 
“ entre cux au sujet de ces sortes d'affaires, 

“CT n’y a pas de consuls, méme parmi ceux & qui des traités 
exprés attribuent Ja qualité de juges, qui aient, & Vinstar des 
ambassadeurs, le caractére représentatif, d’ott découle essentielle- 
ment l'indépendance de l’autorité locale. 

“© Aussi, quoiqu’il soit de régle constante qu’un ambassadeur ne 
peut étre traduit devant les Tribunaux du pays ot il réside 
“comme tel pour raison des dettes qu'il a contractées envers les 
habifans de ce pays, il est certain qwil en est autrement des consuls, 
“ qui tous Jes jours sont cités dans nos Tribunaux 4 la requéte des 
Francais envers lesquels ils se sont obligés, .(Aix, 14 Aott 
“ 1829.—Paris, 26 Mars 1840.—28 Avril 1841.) 

“M. Pavocat du Roi s’explique ensuite sur la seconde question 
relative i la manitre dont l’étranger doit avoir domicile établi 
en France pour échapper i Ja contrainte par corps. 

“ Analysant et combinant d’une part les dispositions des lois de 
1807 et de 1832 sur la contrainte par corps, de l’autre les diverses 
décisions des Cours sur l’application de ces lois, le ministére 
public en conclut que l’autorisation du gouvernement n'est pas 
rigoureusement niécessaire, et qu’il appartient aux Tribunaux 
@apprécier les circonstances d’aprés lesquelles l'étranger doit étre - 
considéré comme ayant, ou non, son domicile en France. (Casza- 
“ tion, 20 Aofit 1811.—6 Février 1826.—15 Mars 1831.) 

“M. Yavocat du Roi estime que, dans lespéce, M. d’Abaunza, 
“qui réside en France depuis 1833, qui s'y est marié, qui y est 
attaché comme consul de I'Uruguay, justifie suffisamment qu’il ya 
son domicile, et que sous ce rapport, il doit étre affranchi de con- 
“ trainte par corps. 

“Tl ne pt par la méme raison, étre considéré comme un 
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“ débiteur forain, ct dés lors la saisic conservatoire pratiquée sur 
“ Jui est nulle. 

“ Apres en avoir delibéré, le Tribunal :— 

“© Attendu que si les agens diplomatiques jouissent de certaines 
“ immunités, c’est parce qu’ils représentent leur gouvernement vis- 
“ d-vis dun autre gouvernement, maia que les simples consuls ne 
“ peuvent, sous ce rapport, prétendre 4 aucune assimilation, puis- 
“qu'ils ne sont que des fonctionnaires délégués pour protéger et 
“ régler les intéréts privés de leurs nationaux ; 

“¢Qu’ainsi la qualité d’agent consulaire, que réclaine Carlier 
“ W@Abaunza, ne saurait Vaffranchir de l’exercice des poursuites 
“ dirigées contre lui par Abrassart ; 

“ Attendu que la résidence prolongée d’un étranger et méme 
“ son mariage en France ne sauraient lui faire obtenir lea.droits 
“ résultant de Pétablissement du domicile, qui ne peut avoir Tieu 
“ que dans les termes prévus par l'article 13 du Code Civil, c’est-2- 
“ dire, avee l’autorisation royale ; ‘ = 

“Que, suivant les termes de larticle 16 de la loi du 17 Avril 
«1882, un établissement du commerce on la propriété d’immeubles 
“sur le territoire Francais, qui supposent dans ces deux cas une 
“longue résidence, n’ont pour effet que de mettre Fdtranger & 
“ Vabri @une arrestation provisoire, mais ne l’affranchissent pas de 
“la contrainte par corps exercée dans les termes de Varticle 14 de 
“Ia méme loi, et qui est la consétuence de la qualité d’étranger : 

“¢Déboute Carlier d’Abaunza de sa demande afin de mise en 
“ liberté et de nullité d’écrou, ete.’ ” . 9 


Cour Royale de Paris (I1I™ Chambre). 
(Présidence de M. Simonneau.) 
Audience de 28 Avril. 


LIQUIDATEUR CIIARGE DE GERER—ACTES DE GESTION.—ACTION PER- 
SONNELLE.—QUALITH DE CONSUL.—CONTRAINTE PAR Corrs (0). 


1° Te liquidateur d'une société, chargé en outre de gérer et admi- 
nistrer Uétablissement social sous sa responsabilité person- 
nelle, eat-il personnellement tenu et par corps des engagemens 
par lui souserits 2 (Oui.) 

2° La qualité de consul d'une Puissance étrangére dont ce ligui- 
dateur serait revitu, le soustrairait-elle @ la contrainte” par 
corps? (Non.) 

“ Aust jugé par l'arrét suivant :-— 

“ ‘Ta Cour, en ce qui touche ]'appel principal, 





(b) Gazette des Tribunaux, 9 Mai, 1841. Numéro 4390, 
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“ ¢Consid¢rant qu’Hermann Delong n’a pas été seulement nommé 
“ liquidateur, mais qu'il a été chargé de gérer et administrer P’éta- 
“ blissement sous sa responsabilité personnelle; qu'il a accepté 
“ cette double mission et a fait des actes de gestion ; 
“En ce qui touche l’appel incident de Boullé et Filon, 
“*Considérant quey quand Delong justifierait de sa qualité de 
consul,’ cette qualité ne Ini donnerait pas le caractére agent 
diplomatique, et qu’il ne jouirait pas des immunités accordées & 
ce titre; que, par conséquent, Delong peut étre soumis A Ja con- 
trainte par corps; 
“‘Confirme sur l’appel principal, infirme sur l’appel incident,’ 
“(Plaidans: Me Poulain pour Hermann Delong appelant, et M® 
* Durand-St-Amand pour Boullé et Filon, int.) 





Appeal in the Case of D’ Abaunza. 


Cour Royale de Paris (1I™ Chambre). 
(Présidence de M. Algier.) 
Audience du 25 Aoiit. 


CONSUL. — CONTRAINTE PAR CORPS.— DOMICILE DE LW &TRANGER. — 
DEDITEUR FORAIN (c). 


1° Les consuls étrangers, sans mission diplomatique, ne participent 
point aux immunités dont jouissent les ambassadeurs et envoyés 
des Puissances étrangéres ; en tous cas, ils ne peuvent exciper de 
leur qualité devant les Tribunaux quautant qwils ont regu Pexe- 
quatur du gouvernement francais. = 

2° Une résidence prolongée en France, un établissement par mariage, 
ne suffisent pas pour ronstituer en faveur de Uétranger un domi 
eile légal de nature « Vayranchir de la contrainte par corps; le 
domicile exigd par Varticle 14 de la loi du 17 Avril 1882, ne peut 
dtre acquis qu’aux conditions imposées par Canticle 13 du Code 
Civil. ‘ 

3° Létranger non domicilié en France, et qui n’y possede ni im- 
meuble, ni établissement, peut tre considéré comme débiteur Sorain 
dans le liew méme oi, tl a établi sa résidence, et est des lors pas- 
sible de saisie conservatoire. 

“M. Carrer p’Apatnza, Marquis de la Fuente Hermosa, Espa- 
“enol de naissance, habite Paris depuis 1833. J] n'a obtenu & 
“aucune ¢poque Vautorisation du roi d’établir son domicile en 
“France; mais il s'est marié 4 Paris, et a continué d’y résider sang 
“ interruption, Sans profession jusqu’alors, M. Carlier d’Abaunza 
“a été pourva en 1840 du titre de consul général de la république 
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“ 


orientale de Uruguay, et quoiqu’il n’ait point encore obtenu 
d'exequatur du gouvernement Frangais, il serait en ce moment, 
daprés sa prétention, chargé dea fonctions de ministre plénipo- 
tentiaire de Uruguay, en absence du titulaire. C'est dans ces 
circonstances que M. Carlier d’Abaunza a été incarcéré provi- 
soirement en qualité d’étranger, et que le mobilier garnissant son 
appartement a été frappé d'une saisie conservatoire, 4 la requéte 
de Abrassart, son tapissicr, er¢ancier d’une somme assez im- 
portante pour travaux et fournitures de son état. 

“ Sur la demande en condamnation et en’ validité de ‘la saisie 
formée par Je créancier, M. d’Abaunza a formé reconventionnelle- 
ment une demande en nullité de l’écrou et de la saisie conser- 
vatoire, se fondant 1° sur sa qualité de consul-général de l'Uru- 
guay, et sur l’inviolabilité qu'elle doit assurer i sa personne; 2° 
gur sa résidence prolongée en France et le domicile de fait et 
@intention qu'il soutient y avoir acquis; 3° enfin, sur l’exagéra- 
tion du prix des fournitures et la dissimulation des 4-comptes 
payés. 

“ Sur ces contestations, dont nous avons déji rendu compte dans 
la Gazette des Tribunauz, lorsqu’elles se sont présentées en pre- 
miére instance, est intervenu le jugement suivant :— 

“ ¢ Attendu que si les agens diplomatiques jouissont de certaines 
immunitds, c’est parce qu’ils représentent leur gouvernement vis- 


‘asvis d’un autre gouvernement, mais que les simples consuls ne 


peuvent, sous aucun rapport, prétendre & aucune assimilation, 
puisqu’ils ne sont que des fonctionnaires délégués pour protéger 
et régler les intéréts privés de leurs nationaux ; 

“¢Qu’ainsi la qualité d’agent consulaire que réclame Carlier 
d’Abaunza ne saurait laffranchir de l’exercice des poursuites di- 
rigées contre lui par Abrassart ; 

«¢ Attendu que la résidence prolongée d’un étranger, méme son 
mariage en France, ne sauraient lui faire obtenir des droits résul- 
tant de I'établissement du domicile, qui ne peut avoir lieu que 
dans les termes prévus par l’art. 138 du Code Civil, ¢’est-i-dire, 


* avec autorisation royale ; 


« ¢ Que suivant les termes de lart. 16 de Ja loi du 17 Avril 1832, 
un ¢tablissement de commerce ou la propriété d’immeubles sur 
le territoire Frangais, quisupposent dans ces deux cas une longue 
résidence, n'ont pour effet que de mettre I’ctranger 4 ’abri d’une 
arrestation provisdire, mais ne l’affranchissent pas de la contrainte 
par corps exercte dans les termes de lart. 14 de la méme loi, et 
qui est la conséquence de la qualité d’étranger ; 

« ¢En ce qui touche la saisie conservatoire formée sur le mobilier 
d’Abaunza ; . 

« ¢ Attendu que ea qualité d’étranger ¢tant établie, le sieur Abras- 
sart avait le droit de former une saisie conservatoire sur le 
mobilier de son débiteur, qui doit étre considéré comme débiteur 
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“Le Tribunal déboute Carlier d’Abaunza de sa demande en 
“nullité d’écrou; le condamne par corps 4 payer & Abrassart la 
“somme de 2,700 franes, & laquelle le Tribunal réduit le Montant 
“ des fournitures faites; déclare la saisie conservatoire bonne et 

‘valable, ete.’ 

Appel. 

“M® Jules Favre, pour M. Carlier @Abaunza, a soutenu que, 
“ soit comme consul, soit comme étranger domicilié, le sieur Carlicr 
“ d’Abaunza était affranchi de la contrainte par corps prononcée 
“ par la loi du 17 Avril 1882, 

“‘« Ta personne des agens diplomatiques,’ a dit le défenseur, ‘ est 
“inviolable. C’est un privilége qui résulte de leur caractére 
‘‘ méme, et de l’autorité qui leur est conférée par leurs lettres de 
“eréance. Les publicistes donnent pour raison de cette inviola- 
“bilité qu’on pourrait leur imputer des crimes s’ils pouvaient atre 
“punis pour des crimes: qu’on pourrait leur supposer des dettes 
“ slils pouvaient étre arrétés pour dettes. I] fant done suivre vis. 
“a-vis des ambassadeurs les régles tirées du droit des gens, et non 
“celles qui dérivent du droit politique.’ (V.. Wicquefort; M. 
“ Pardessus, 1448; et un décret de la Convention du 13 ventose 
“an IL 

“ Ce Yass pose, le défenseur s’efforce de prouver que le titre 
* de consul général, dont est revétu son client, suffit pour assurer 
“Pinviolabilité de sa personne, indépendamment de Vemequatur 
“ qu'il avoue n’avoir point encore été obtenu par M. Carlier d'A- 
“ baunza, < 

“ En second lieu, M¢ Jules Favre s'appuie sur l’autorité de Mer- 
“lin pour soutenir que les Tribunaux ont plein pouvoir pour déci- 
“der, daprés les circonstances, si la résidence prolongée dun 
“ étranger en France n'équivaut pas au domicile exigé par les lois 
“ de 1807 et de 1832 pour affranchir l’étranger de la contrainte par 
“corps. I] cite par induction deux arréts de la Cour de Cassation 
“des 20 Aotit 1811, et 6 Février 1826, un arrét de la Cour de Paris 
“du 15 Mars 1831, , 

“ ¢Enfin,’ dit le défenseur, ‘si habitation continue de Pétranger 
 suffit pour Ini conférer un domicile suffisant au point de vue de la 
“ contrainte par corps, on ne peut, sans torturer le sens de la loi, 
“ considérer l’étranger dans le lieu méme de ga résidence comme 
“un débiteur forain.’ . a 

“ M® Bochet, pour M, Abrassart, a reproduit les argumens de la 
“ sentence, 

“ ¢M. Carlier d’Abaunza,' a dit le défenseur, ‘se prévant Vimmu- 
“ nités auxquelles il n’a aucun droit. S'il a le titre de consul de 
“ ?Uruguay, il n’en a jamais exercé légalemeng les fonctions, en 
“ supposant qu’il les ait jamais exercées, par Ja raison que le gou- 

vernement Francais lui a refusé Pexequatur. En effet, M. le 
“ ministre des affaires étrangéres a certifié ce fait dans une lettre 
“ adressée, 4 soecasion du procts, & M. le procureur du Roi, et 

Re2 
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“a ajouté que M. d’Abaunza n’avait aucun droit aux priviléges 
“dont jouissent les agens diplomatiques. Soutenir que le refus 
“ dlewequatur est chose indifférente, et que les seules lettres de 
“ eréance, dont M. Carlier peut ¢tre porteur, suffisent pour lui as- 
“ surer les immunités des envoyés des Puissances étrangéres, c’est 
“ dire qu’un gouvernement étranger aurait le droit d’installer chez 
“ nous, et malgré nous, un de ses nationaux, et de l’affranchir des 
“ lois qui régissent tous les étrangers en France. 

“ «D’ailleurs,’ ajoute le défenseur, ‘un consul n'est pas un agent 
“ diplomatique. (V. Vattel, Droit des Gens, liv. 4, ch. 5: ordon- 
“ nance de 1681; Cassation, 13 vendémiaire an IX; Aix, 14 Aoit 
“ 1829; Paris, 28 Avril 1841.)’ 

“ Sur le second moyen, le défenseur invoque l’autorité de tous 
“Jes auteurs, Merlin excepté, et deux arréts de la Cour de Paris, 
“des 16 Aoft 1811, et 2 Mai 1834, pour établir qu’en matiére de 
“ contrainte par corps le seul domicile dont puisse exciper I’étran- 
“ ger en France, est celui qu'il acquiert conformément i Varticle 
“13 du Code Civil, c’est-i-dire, avec Vautorisation du roi. IL 
“ soutient, par les mémes motifs, que ’étranger qui n’a pas de do- 
“ micile légal en France, et qui n’y posséde ni immeubles ni éta- 
“ blissement de commerce, doit étre assimilé au débiteur forain. 

‘ La Cour, sur les conclusions conformes de M. l’avocat-général 
“ Boucly, a statué en ces termes : 

“ ¢Considérant que si Carlier d’Abaunza a recu de Ja république 
“de I’'Uruguay une commission de consul général 4 Paris, il est 
“ certain qu'il n’a pas obtenu l’erequatur du gouvernement du roi; 
“que dés lors il n’est pas fondé ’ prétendre aux prérogatives et 
“ jmmunités qui peuvent appartenir aux consuls; 

“¢Considérant que lappelant ne justifie pas qu’il soit domicilié 
“ en France; 

“ ¢En ce qui touche la saisie foraine 

“ ¢ Adoptant les motifs des premiers juges, 

“ ¢Confirme.’ ” y 
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INTERNATIONAL RELATIONS OF FOREIGN SPIRITUAL POWERS WITH THE 
STATE.—THE POPE. 


No. 1. 


Since the accession to the Papacy of Pius IX. changes, the im- 
portance of which is as yet but partially and dimly seen, have taken 
place with respect both to the Temporal and Spiritual relations of 


the Pontiff of the Latin Church, which, directly or indirectly, affect 
his International status, s 
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The International jurist who considers the change effected in his 
Temporal position must bear constantly in mind these historical 
facts:—1, That, since the beginning of this century, at least, to 
gono further back, the position of the Pope asa temporal prince 
has been maintained, when maintained at all, by the intervention of 
foreign troops, owing allegiance to a foreign State. 2. That the incor- 
poration of the Papal dominions, like those of the other Italian princes, 
into the Kingdom of Italy, has been as much effected by the will 
of the subjects of those dominions, as the placing of the Hanoverian 
princes on the throne of England, the establishment of the Republic in 
the United States of America, or the temporary accession of'a prince 
of the House of Savoy to the throne of Spain—all facts recognised by 
the States of the civilised world—have been effected by the deliberate 
will of the subjects of the countries in which these changes were 
made. 3, That, since 1848, the Pope has admitted that, without the 
aid and protection of a foreign army, he cannot govern Rome as 
a temporal prince. 

With respect to the Spiritual position of the Pope, the new pre- 
tensions, or the revival of obsolete and practically abandoned pre- 
tensions, have been such as to affect or concern the civil governments 
of foreign States, 

Certain new dogmas have been recently promulgated in public 
instruments by the Pope; the Immaculate Conception; those 
contained in the Encyclic Quanta cura, and its Syllabus, which 
condemned, and by necessary implication, if not directly, incul- 
cated disobedience to, the law of foreign States; the personal 
Infallibility of the Pope, set forth in the Constitutio dogmatica 
(cap. iv.) beginning Pastor eternus. 

In these Commentaries a full investigation of this grave subject 
would be, I think, improper; but, at all events, would require more 
space than can be allotted to it. 

Certain instruments having an important though indirect bearing 
upon the International relations of the Papacy are here printed ; and 
I have thought that the following chronicle or catalogue may be 
useful to those who wish to penetrate further than I am able to do 
in this work into the International Ecclesiastical history of this 
eventful period. 


Dates of Important Events affecting the Relations of the Pope 
with Foreign States, 1845-1871. 


1845, Rossi (French ambassador at Rome) to Guizot. (Guizot, 
Meém. vii. 400.) 

1846, November 9. Pius IX. becomes Pope. (Ann. Reg. 1846.) 

1848. Pope promises New Constitution to his subjects. Rossi 
assassinated. Pope flies from Rome to Gaeta. (Jb. 1848.) 

1849. Jan. 4, Viscount Palmerston to Marquis of Normanby. 
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Jan. 28, Same to same. 

Feb, 2, Prince Castelcicala to Viscount Palmerston. 

Feb. 10. Viscount Palmerston to Prince Castelcicala. 

March 6. Apostolic Nuncio at Paris to Marquis of Nor- 
manby. : 

March 27. Viscount Palmerston to Marquis of Normanby. 

French troops enter Rome; restore Papal Government. 

1856. Note or Protest of Cavour to the Congress of Paris on the 
state of Italy (Ann. Reg. 1856). 

1859. Battle of Magenta and its consequences. Cardinal Antonelli’s 
Circular invoking the support of European Powers. 

Assembly of Romagna “refuse to live any longer under 
“ temporal sway of the Pontiff” (b. 1859.) 

1860. Central and South Italian States incorporated in Kingdom of 
Ttaly. (20. 1860.) : 

1861, March 14. Cavour proposes and cairies by the unanimous 
vote of the Chamber of Deputies, “that the King Victor 
“ Emmanuel take for himself and his successors the title of 
“ King of Italy.” (2b, 1861.) : 

1864, September 15. Convention between France and Italy as to 
“the present territory of the Holy Father and the with- 
“ drawal of the French troops.” (Jb, 1864.) 

This was followed by :— 

1864, December 8. The Encyclic Quanta cura, with its Syllabus. 

1865. Dépéche de M. Drouyn de Lhuys & I'Ambassadeur de France 
i Madrid, (Livre jaune, 1866-4.) 

October 6. Letter of Pius IX. reproving the Archbishop of 
Paris for holding Gallican opinions. (Oeff. Aktenstiicke, 95 ; 
Compte Rendu, E, Ollivier, App.) 

1866, November. Circular of Ricasoli to Italian Prefects as to 
Rome. 

1867. French troops again enter Rome. 

1869, April 9. Circular letter of Prince Hohenlohe as to the course 
which independent States ought to adopt with reference to 
the Vatican Council. 

December 8. Vatican Council assembles at Rome. 

1870, May 1. The Constitutio Degmatica, cap. iv. Pastor eternus, 
containing the decree“ De Romani Pontificis Infallibititate,” 
proposed. ; 

July 18. Infallibility of the Pope voted by majority of Council. 
Austria renounces her concordat with Rome. 

August 29. Circular of Italian Minister (Visconti Venosta) 
to Italian Ministers in foreign States, (Parl. Papers, 
1870-1.) 

September 8. Letter of King of Italy to the Pope.- 

September 11. Answer of the Pope. 

Sentembher 99) MO Sdnard minietow nf tha Weanah Daneel. 
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at Florence, writes that “ the convention of 15 September 
“ has virtually ceased to exist.” 

October 9. Plebiscite of Rome and the provinces desiring union 
with and incorporation into the Kingdom of Italy accepted 
and decreed by Italian Government. 

October 17. Circular of Cardinal Antonelli to Papal nuncios 
abroad. 

October 18. Letter from Italian Minister for Foreign Affairs 
to Italian Ministers in Foreign States. 

November 8. etter of Italian Minister at Brussels to 
Italian Minister for Foreign Affairs. 

November 14. Letters from Italian Minister at Madrid to 
Minister of State at Madrid, 

1871, May 13. ‘The Italian “Statute of Guarantees” as to the 
future relations of the Pope with the Italian Government. 

May 15. Papal Allocution thereupon. 

July 3, L'insediamento della sede del Governo in Roma 
Capitale del Regno, (Gazzetta Officiale, Roma, 7 Luglio.) 
First Council of Italian Ministers under the King of Italy, 
in the Quirinal Palace at Rome. 

July 22, Debate in the Assemblée Nationale of France as to 
taking measures, in concert with other States, to restore 
Rome to the Pope; and speeches of M. Thiers, Mon~ 
seigneur Dupanloup, Bishop of Orleans, (Journal Officiel 
de la République francaise, 23 Juillet 1871.) 

August 27, Bavarian Minister of Public Worship issued 
an important State paper on the change in the relations of 
the Papacy and the Bavarian Government, consequent on 
the Vatican Deerce of the 18th of July 1870. (Hrlass des 
Bayerischen Cultusministeriums an den Erzbischof von 
Miinchen. Miinchen den 27 August 1871. Allgemeine 
Zeitung, 30 August 1671). 

October 26. Speech of Von Lutz, the Bavarian Minister, 
in answer to an interpellation in the Bavarian Chamber. 
November. Passing, by the Bavarian Parliament, of a 
Jaw regulating the language of the Roman Catholic Clergy 

in discussing political questions in their pulpits. 


No. 2. 
Latter to Guizot from Rossi at Rome (a). 


27 Avril, 1845, 
“ Les choses sont toujours dans un état déplorable, et il n’y a, en 
“ce moment, point d’amélioration & espérer. Bien loin de songer 


(a) See p. 441, note (e). 
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4 séculariser administration civile, le Pape ne veut employer, 
“méme parmi les prélats, que ceux qui se sont faits prétres,” A 
‘cela s'ajoute l’absence de tout apprentissage et de toute carriére 
“réguliére. Un prélat est apte i tout. Le président des armes 
“ était un auditeur de rote. C’est comme si nous prenions un con- 
“seiller de cassation pour lui confier Padministration de la guerre. 
“ Quant aux finances, c’est une plaie dont personne ne se dissimule 
“Ja gravité. On marche aujourd’hui & laide d’un expédient. Le 
“ gouvernement a acheté l’apanage que le prince Eugene de Beau- 
“harnais avait dans les Marches. Il I’a immédiatement revendu & 
“ une compagnie composée de princes romains et d’hommes d’athaires, 
“ Les acheteurs verseront le prix dans le trésor pontifical en plu- 
* sieurs payements, longtemps avant l’époque ot le gouvernement 
“ pontifical devra payer la Baviére. C'est li lexpédient. En défi- 
“ nitive, c'est un emprunt fort cher. 

“ Gette situation se complique des jésuites, Ils sont mélés ici ¢ tout, 
“ils ont des aboutissants dans tous les camps ; ils sont pour tous un 
“ sujet de craintes ou despérances. Les observateurs superficiels 
“peuvent facilement s’y tromper, parce que la Société de Jésus 
“ présente trois classes d’hommes bien distinctes. Elle a des hommes 
“ purement de lettres et: de sciences, qui devinent peut: étre les menées 
“de leur compagnie, mais qui y sont étrangers ct peuvent de bonne 
“ foi affirmer qu’ils n’en savent rien, La seconde classe se compose 
“ Vhommes pieux et quelque peu erédules, sincérement convaincus 
“de la parfaite innocence et abnégation de leur ordre, et qui ne 
“ voient, dans les attaques contre les jésuites, que d’affreuses ca- 
“Jomnies. Les premiers attirent les gens d'esprit, les seconds les 
“ames pieuses. Sous ces deux couches se cache le jésuitisme pro- 
“ prement dit, plus que jamais actif, ardent, voulant ce que les jésuites 
“ont toujours voulu, la contre-révolution et la théocratie, et con- 
‘ vaincus que dans peu d’années ils seront les maftres. Un de leurs 
“ partisans, et des plus habiles, me disait hier & moi-méme: ‘ Vous 
“verrez, Monsieur, que, dans quatre ou cing ans, il sera ¢tabli, 
“méme en France, que instruction de la jeunesse ne peut appar- 
“tenir qu’au clergé.” 11 me disait cela sans provocation aucune de 
“tna part, uniquement par l’exubérance de leurs sentiments dans 
“ce moment. Ils croient que des millions Whommes seraient préts 
“ i faire pour eux, en Europe, ce qu’ont fait les Lucernois en Suisse. 

“Cest li un réve: il est vrai, au contraire, que lopinion géné- 
“yale s’éléve tous les jours plus redoutable contre eux, méme en 
“Ttalie; mais il est également certain que leurs moyens sont consi- 
“ dérables ; ils disposent de millions, et leurs fonds augmentent sans 
“ cesse; leurs affiliés sont nombreux dans les hautes classes; en 
“ Tealie, ils les ont trouvés particulitrement & Rome, & Modéne et & 
“Milan. .A Milan on tient des sommes énormes i leur disposition 
“pour le moment ou ils pourront s’y établir et sen servir. Je sais 
“ dans quelles mains elles se trouvent. Ici, ils sont maitres absolus 
* dune partie de la haute noblesse aui leur a lived coa owfante 
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“Ce qui est important pour nous, o’est qu'il est certain et en 
“ quelque sorte notoire que leurs efforts se dirigent en ce moment, 
“ d'une maniére toute particuliére, vers deux points, la France et 1é" 
“ futur Conclave. Au fond, ces deux points se confondent, car c’est 
“ surtout en vue de la France qu’ils voudraient un Pape qui leur ffit 
plus inféodé que le Pape actuel. 

“ Je suis convaincu que le Saint-Pére ne se doute pas de toutes 
“ Jeurs menées et de tous leurs projets. Je vais plus loin; je crois 
“ qu’il en est de méme de leur propre général, le pere Roothaan ; je 
“ne le connais pas, mais d’aprés tout ce qu'on m’en dit, il est 
“ comme le Doge de Venise dans les derniers siécles: le pouvoir et 
“les grands secrets n’¢taient pas & lui; ils n’appartenaient qu’au 
conseil des Dix. 

“ Telle est la situation générale. Voici la nétre. Votre Excel- 
“ lence me permettra de lui parler avec une entiére franchise ; il est 
“ important de ne pas se faire d’illusion sur un état de choses qui 
“ peut devenir grave d’un instant i l'autre. 

“ Le Saint-Pére et le gouvernement pontifical sont pénétrés d’une 
“admiration sincére pour le Roi, pour sa haute pensde, pour le 
“systéme politique quil a fait prévaloir, Sans bien comprendre 
“ tous Jes dangers qu’on avait i vaincre, toutes les difficultés qu’on 
“a dai surmonter, ils sentent confusément qu’ils étaient au bord d’un 
“ abime, et qu’ils doivent leur salut 4 la politique du gouvernement 
“ du Roi. 

‘“‘ Leur reconnaissance est vraie, mais elle n’est ni satisfaite, ni 
“ éclairée. Parce qu’on a arrété l’esprit de révolution et de dé- 
“ sordre, ils sont convaincus qu’on peut faire davantage et revenir 
“ vers le passé. Tout ce qu’on a fait pour eux n’est pour eux qu’un 
“ i-compte. Ignorant jusqu’aux choses les plus notoires chez nous, 
“ne voyant la France et I"Hurope qu’i travers trois ou quatre mé- 
“ chants journaux, ne recevant d’informations détaillées que d’un 
“ cété, car les hommes sensés et modérés n’osent pas tout dire, de 
* peur d’Ctre suspectés et annihilés, les chefs du gouvernement pon- 
* tifical partagent au fond, dans une certaine mesure, les espérances 
“des fanatiques; seulement, ils n’ont pas la méme ardeur, la méme 
“ impatience; ils comptent sur le temps, sur Jes événements, sur leur 
“ propre inaction ; ils se flattent de gagner sans jouer. Ils ne feront 
“ rien contre le Roi, sa dynastie, son gouvernement; mais ils aime- 
“yaient bien ne rien faire aussi qui pfit déplaire aux ennemis du 
“ Roi, de la France, de nos institutions. Tout ce qu’ils ont de 
“ Jumiére, de raison, de prudence politique, est avec nous et pour 
“nous; leurs antécédents, lours préjugés, leurs souvenirs, leurs 
“ habitudes sont contre nous. Quand on pense que c’est i de vieux 
“ religieux que nous avons i faire, on comprend combien il est 
‘« difficHe de leur faire sentir les nécessités des temps modernes et 
“ des gouvernements constitutionnels; nous ne leur parlons que de 
“* choses obscures pour eux et désagréables; nos adversaires ne les 
“ entretienngnt que de pensces qu’ils ont toujours nourries; nous 
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contrarions tous leurs souvenirs et Jeurs penchants; nos adversairee 
Jes réveillent et les caressent. 

“ Dane cet état de choses, ce n’est pas par quelques cntretiens 
officiels, de loin en loin, avec le cardinal-secrétaire d’Etat et le 
préfet de la Propagande, qu’on peut traiter ici avec succés les 
affaires du Roi. Il n'y a ici ni une cour, ni un gouvernement tels 
qu’on en voit et congoit ailleurs. I! y a un ensemble trés-com- 
pliqué et sud generis, Le mode d’action ne peut pas étre ici le 
méme que partout ailleurs. 

“ Sans doute 4 la rigueur, grice & l’autorité morale du Roi et a 
V'importance politique de la France, il ne serait pas impossible 
@enlever ici une question comme A la pointe de l’épée. Quand 
on ne leur laisserait absolument d’autre choix que de céder ou de 
se brouiller avec la France, ils céderaient. Mais ce moyen violent 
ne pourrait étre employé que dans un cas extréme, et les excep. 
tions ne sont pas des régles de conduite. 

“Comme régle de conduite, il ne faut pas oublier que rien d’im- 
portant ne se fait et ne s’obtient ici que par des influences indi- 
“ rectes et varides, Ici les opinions, les convictions, les détermina- 
tions ne descendent pas de haut vers le bas, mais remontent du 
“ bas vers le haut. Celui qui, par une raison ou par une autre, 
plait aux subalternes, netarde pas 2 plaire aux maitres. Celui 
qui n’a plu qu’aux maitres se trouve bientdt isolé et impuissant. 
“Les influences subalternes et toutes-puissantes sont de trois 
esptces: le clergé, le barrcau et les hommes d’affaires, ce qui 
comprend les hommes de finance et certains comptables, race par- 
ticuliére 4 Rome, et qui exerce d’autant plus d’influence qu'elle 
seule connait et fait les affaires de tout le monde. Qu’une vérité 
parvionne & s’établir dans Jes sacristies, dans les études et dans les 
computésteries, rien n'y résistera, et réciproquement. 

“ Votre Excellence voit dés lors quel est le travail 4 entreprendre 
ici si on veut réellement se mettre } méme de faire les affaires du 
Roi et de la France sans violence, sans secousse, sans bruit. Je 
dois le dire avec franchise: ce travail n’a pas méme été com- 
mencé, J’ai trouvé l'‘ambassade tout entiére n’ayant absolument 
de rapport qu’avec les salons de Ia noblesse qui gont, comme j'ai 
déji eu Vhonneur de vous l’écrire, complétement étrangers aux 
affaires et sans influence aucune. Je les fréquente aussi, et je 
vois clairement ce qui en est. Un salon politique n’existe pas 
i Rome. 

“ Cet état de choses me semble facheux et pourrait devenir un 
danger. Les amis de la France se demandent avec inquiétude 
quelle serait son influence ici, si, par malheur, un conclave venait 
asouvrir, A la vérité, la santé du Saint-Pére me parait bonne; 
ila bien voulu m’en entretenir avec détail, et la gaieté méme de 
““Pentretien confirmait les paroles de Sa Sainteté. Il n’en est pas 
“ moins vrai qu'il y a ici des personnes alarmées ou qui feignent de 
“ V’étre; elles vont disant que l’enflure des jambes anghsente, que le 
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“ courage moral soutient seul un physique délabré et qui peut 
“tomber & chaque instant. Encore une fois, ces alarmes me pa- 
“ yaissent fausses ou prématurées; en parlant de ses jambes, le Pape 
“m’a dit lui-méme que, trés-bonnes encore pour marcher, elles 
étaient un peu roides pour les génuflexions, et: que cela le fatiguait 
un peu. A son fige, rien de plus naturel, sans que cela annonce 
une fin prochaine. Quoi qu’il en soit, l’ouverture prochaine d’un 
“ conclave n’est pas chose impossible et qu’on puisse perdre de vue. 
“ Dans P’état actuel, nous n’aurions pas méme les moyens de savoir 
“ ce qui s’y passerait; notre influence serait nulle.” 
(Guizot, Mémoires de mon Temps, 
tome vii. pp. 400 to 406.) 


“ 
“ 
« 


No. 3. 


CORRESPONDENCE OF THE ENGLISH SECRETARY OF STATE FOR FOREIGN 
AFFAIRS, RESPECTING THE AFFAIRS OF ROME, PRESENTED TO PARLIA- 
MENT, 15TH JUNE, 1849. 

No. I. 


Viscount Palmerston to the Marquis of Normanby. 


“Foreign Office, January 5, 1849. 
“ (Extract.) 

“Jy regard to the present position of the Pope, I have to ob- 
“ serve that no doubt it is obviously desirable that a person, who in 
“his spiritual capacity has great and extensive influence over the 
“ internal affairs of most of the countries in Europe, should be in 
“such a position of independence as not to be liable to be used by 
“any one European Power as a political instrument for the annoy- 
“ ance of any other Power ; and in this view it is much to be wished 
“ that the Pope should be a sovereign of a territory of his own. 

“On the other hand, if it be admitted, as a general principle, 
“ that questions and differences between the people and the sove- 
“reign of each State should be left to be settled by those parties 
“ without the interference of any foreign armed force, it is not easy 
“to sce in the peculiar position of the Pope with regard to his 
‘ subjects, what should make the Roman States an exception te this 
“ general rule. 

“The main circumstance in which the relations between the 
“ Pope and his subjects differ from the relations which subsist be- 
“ tween other Sovereigns and their subjects, is that the Pope does 
“ not reign either by hereditary right, or by the choice of the people 
“ whom he governs, but that he is elected by the College of Cardi- 
“ nals, a body which is not in its constitution national, which is I 
“ believe self-elected, and of which about half are not natives of 
“ the State for which they choose the sovereign. 

“ These circumstances would scem to render it the more incum- 
“ bent on gfe Pope to give to his subjects the requisite securities for 
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“ good government, and these circumstances would also appear to 
render it the less justifiable for any foreign Powers to use armed 
interference in order to assist the Pope in maintaining, if he were 
so disposed, a bad system of government.” 


“ 
“ 


No. II. 
Viscount Palmerston to the Marquis of Normanby. 
“ Foreign Office, January 28, 1849, 
“ (Extract.) 


“ Wirn regard to the proposal made by Austria to France for a 
combined military action by Austria, France, and Naples, for the 
purpose of re-establishing the Pope in the Roman States, your 
Excellency will say that Her Majesty’s Government concur with 
the Government of France in viewing with much regret this an= 
nouncement of the wishes and intentions of the Austrian Govern- 
ment. Her Majesty’s Government do not pretend to pass judg- 
‘ment in respect to those differences between the Pope and his 
“subjects which led to the retirement of the Pope to Gaeta; but 
Her Majesty's Government would, upon every account, and not 
only upon abstract principle but with reference to the general 
interests of Europe, and from the value which they attach to the 
maintenance of peace, sincerely deprecate any attempt to settle 
the differences between the Pope and his subjects by the military 
“ interference of foreign Powers. 
’ “Tt appears to Her Majesty’s Government, as at  prosent in- 
formed, that those differences are not of sueh a nature as to pre- 
clude the hope that they might be accommodated by the diplomatic 
interposition of friendly Powers, and it is needless to observe how 
much better such a mode of settlement would be than an autho- 
ritative imposition of terms by the force of foreign arms. 
“ With respect to the attitude which Great Britain would in any 
case assume in regard to these affairs, your Excellency will say 
that the attitude of this country would be that of observation, 
and that Great Britain could take no part in such matters beyoud 
“ expressing, if it should appear to be necessary, the opinion which 
“ IlerMajesty’s Government might entertain thereupon. 
“These affairs, however important in their bearing upon the 
‘ general interests of Europe, do not immediately affect any direct 
interests of Great Britain; and whatever turn therefore these 
affairs may take, Her Majesty’s Government do not foresee that 
“it is likely that the course of these events would afford to the 
British Government any just reason for departing from that 
passive and observant attitude which the position of Great Britain 
In regard to these affairs seems naturally to point out.” 


3 
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No. II. 
Prince Casteleicala to Viscount Palmerston. 


“ Londra, 2 Febbrajo, 1849, 

“ Le tribolazioni che soffre i! Somma Pontefice, profugo dalla sua. 
“ capitale e rifugiato in Gaeta, contristano a ragione tutto I’ orbe 
“ Cattolico, e destano I’ ansietie ’1 desiderio universale di vedere 
‘Sua Santith prestamente restituita alla indipendenza ed alla dig- 
“ nita primiere, 

“Il Governo di Madrid ha creduto in tal circonstanza prendere 
“una iniziativa tuttaffatto Cattolica; ha proposta la riunicne di un 
“ Congresso onde regolare diffinitivamente i gravi casi di Roma; 
“ha invitato all’ uopo i Governi di Francia, Austria, Due Sicilie, 
“ Portogallo, Baviera, Sardegna, e Toscana, presso i quali tutti il 
“ culto dominante ¢ il Cattolico; ed ha indicato, come possibil sede 

delle Conferenze, Madrid, 0 qualunque altra rita Spagnuola sul 
littorale del Mediterraneo, 

“Di siffatte cose il Duca di Rivas, Ambasciadore di § apna, 
presso la Corte delle Due Sicilie, diede con nota de’ 2 dello 
scorso Gennaio participazione al Governo di Sua Maestd Si- 
ciliana, 

“Sua Santiti intanto, cui per le convenevoli vie diplomatiche si 
era dal Gabinetto Spagnuolo fatta la simil participazione, osser- 
vava esser meglio spediente che il Congresso si riunisca presso la 
sua persona, come principakmente interessata nello affare; osser- 
vava che Madrid o qualunque altra citti di Spagna sarebbero forse 
eccentriche, ¢ mal risponderébbero alla urgenza delle circostanze 
ed alla indispensabil-rapiditi di comtnicazioni; ed incaricava il 
suo Nunzio a Madrid di manifestare a quel Governo tali sue os- 
servazioni. ‘ 

“Tl Re delle Due Sicilie ha applaudito al nobil pensiero di un 
Congresso, cui scopo sari di restituire al Capo della Chiesa Cat- 
tolica lo indipendente esercizio delle sue altissime e sacrosante 
fanzioni. Conformandosi perd, cirea la sede delle Conferenze, 
a’ desideri espressi da Sua Santiti, ha offerto Napoli per punto di 
riunione, Napoli che delle citth d’ Italia & or la pitt tranquilla, 
‘ ch’ é vicinissima a Gaeta, e che or racchiude in-we la maggior 
* parte de’ Cardinali del Sacro Collegio e de’ pit: distiati personaggi 
della Corte Romana. 

“ Oltraccid, Sua Maesti Siciliana ha creduto necessario, e for- 
malmente domanda la interyenzione nello enunziato Congresso 
del? Inghilterra, Russia, e Prussia; la presenza di tali Grandi 
Potenze essendo troppo reclamata in una discussione la quale 
(oltre 1’ importantissimo oggetto della religione) potra potente- 
menie influire su le cose politiche e su la concordia delle Due 
“ Sicilie e della Italia intera. 

“Tl Sottoseritto, Inviato Straordinaric e Ministro Plenipoten- 
“ ziario dgla Maesth Sua presso Sua Maesta Britannica, nel far 


« 
“ 


“ 
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“ quindi d’ ordine del suo Governo a sua Eccellenza il Visconte 
“ Palmerston, Principal Segretario di Stato al Dipartimento degli 
“ Affari Esteri, la sopraccennata narrazione, e nel pregare 1!’ Eccel- 
“ lenza sua di una risposta all’ uopo, non omette rimarcarle che la 
“‘premura spiegata del Ré delle’ Due Sicilie per Ja intervenzione 
“ dell’ Inghilterra é una pruova della fiducia che Sua Maesta ri- 
“pone ne’ sentimenti amichevoli di un antico alleato, ed & un 
“giusto omaggio che rende alla saviezza del Gabinetto di St. 
“ James. 

“ Tl Sottoscritto, &c. . 
(Firmato) “ CASTELCICALA,” 


No. IV. 
Viscount Palmerston to Prince Castelcicala. 


“ Foreign Office, February 10, 1849, 

“Tue undersigned, &c., has the honour to acknowledge the re- 
“ ceipt of the note which Prince Castelcicala, &c., addressed to him 
“on the 2nd instant, giving an account of what has passed with 
“ reference to a proposition made by the Court of Madrid, that the 
“ principal Roman Catholic Powers should take into their con- 
“ sideration, with a view to their settlement, the affairs of His Holi- 
“ness the Pope, and calling the attention of the undersigned to 
“the fact that the Cabinet of Naple# considers it necessary, and 
“ formally demands that England, Prussia, and Russia should take 
“part in the proposed deliberations, the matter to be treated of, in- 
“ dependently of its religious bearing, being one ealculated to have 
“a great influence of a political character. 

“The undersigned has the honour to state to Prince Castelcicala, 
“in reply, that the Government of His Sicilian Majesty only does 
“ justice to the Government of Her Majesty in supposing that Her 
“ Majesty's Government would feel great pleasure in contributing, 
“as far as they might probably be able to do so, to bring about 
“such an amicable arrangement of the differences existing between 
“the Pope and his subjects as might enable the Pope to return to 
“ Rome, and might also restore permanent contentment and tran- 
“ quillity to the Roman States. 

“Her Majesty’s Government, however, have not received any 
“specific application on this subject from the Pope; and until 
“such application is made, they are unable to say what steps, if 
“any, Her Majesty’s Government might think it expedient to take 
“in regard to these matters. 7 

“ The undersigned, &c. i 
(Signed) “ PALMERSTON.” 
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No. V. 
Viscount Palmerston to the Marquis of Normanby. 


“ Foreign Office, March 9, 1849, 
“ (Extract.) 


“ AtHoucH Great Britain has not so direct an interest as France 
“ has in the ecclesiastical and political questions which arise out of 
“the present relations between the Pope and the people of the 
“ Roman States, the British’ Government nevertheless cannot view 
“ those matters with indifference. Great Britain is indeed a Pro- 
“testant State, but Her Majesty has many millions of Catholic 
subjects; and the British Government must therefore be desirous, 
“with a view to British interests, that the Pope should be placed 
in such a temporal position as to be able to act with entire inde- 
pendence in the exercise of his spiritual functions, Great Britain 
“ is so far distant from Italy that the political events of the Italian 
“Peninsula cannot have the same direct bearing upon British 
interests which those events must exert upon the interests of 
“nearer States; but still as those events must always have a 
powerful influence upon matters involving questions of peace or 
“war ia Europe, the British Government must necessarily watch 
“ those events with much attention and anxiety. 

“ The present condition of the relations between the Pope and 
“ the people of his States has therefore been looked at with deep 
sdlicitude by Her Majesty’s Government. It would have been 
the earnest wish of Her Majesty’s Government, both on general 
principles and with reference to the particular circumstances of 
the case, that the differences between the Pope and his subjects 
“should have been adjusted by negotiation, either between the 
* Pope and his subjects directly, or by the means of interposition 
of friendly Powers. A direct negotiation between the Pope and 
his subjects seems now to have been rendered impossible by the 
course of events at Rome, and by the tendency of those counsels 
“ which there is reason to think are suggested to the Pope by the 
‘* persons who surround him at Gaeta, But Her Majesty’s Govern- 
ment do not see, even in the recent occurrences at Rome, any 
reason far giving up the hope that the diplomatic interposition of 
friendly Powers might still, without any actual employment of 
military force, bring about such a settlement of differences as 
would enable the Pope to return to Rome and to resume his 
temporal authority; and Her Majesty’s Government, deprecating 
as they do, on principle, the employment of a foreign military 
“force to settle internal dissensions in a State except in extreme 
“and peculiar cases, would greatly rejoice if the powers, to whom 
“the Pope has now appealed for assistance to extricate. him from 
“his difficulties, were to try the effect of their moral influence at 
“ Rome before they resorted to any other.more active measures, 

“ Tt seems ¥ Her Majesty’s Government that a strong and unani- 
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“ 


“ 


mous manifestation of the opinion of those Powers in support 
of order on the one hand, and of constitutional rights on the 
other, would bring to reason the minority who now exercise 
paramount authority at Rome; and would give courage and con- 
fidence to the majority who have been hitherto intimidated and 
overborne; and if Great Britain had been invited to be a party 
to these negotiations, and if an invitation to that effect had been 
accepted, such would have been the course which Her Majesty's 
Government would have recommended that the parties to the 
transaction should pursue. 

“ Her Majesty's Government have learnt with much pleasure that 
France has been included in the invitation addressed by the 


* Pope to some of the Catholic Powers, requesting them to take 


an active interest in the present condition of his affairs; and Her 
Majesty’s Government hope that if there is to be a concert 


‘among any o!' the Powers of Europe in regard to those affairs, 


the French Government will not decline the invitation to be a 
party thereto. There are many very obvious reasons why in 
several points of view it would be desirable that these matters 
should not be disposed of without the participation of France. 

“ Your Excellency says that the French Government would 
have preferred that Sardinia should have been invited to take 
part ff these deliberations. Her Majesty's Government are en- 
tirely of the same opinion. 

“The participation of Sardinia would mitigate the foreign cha- 
racter of the negotiation, and if a contingency were to arise 
which should lead to the employment of any military force within 
the Roinan territory, Piedmontese troops would for many evident 
reasons be better suited jor such purpose than the troops of 
Austria or of any State not belonging to the Itulian Peninsula. 
“The opinion then of Her Majesty’s Government upon the 
points on which the Government of France has wished to have 
it is, that it would be désirable that France should be a party to 
the proposed deliberations, and that Sardinia should take part 
in them also; that it would be desirable that every endeavour 


“should be made to bring about a settlement between the Pope 


and his subjects by negotiation and by moral influence hefore 
resorting to the inflrence of force; and that one condition of 
the reinstatement of the Pope ought to be that he should engage 
to maintain in their main and essential provisions the constitu- 
tutional and representative institutions which he granted to his 
subjects last year.” 
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No. VI. 


The Marquis of Normanby to Viscount Palmerston.—( Received 
March 9.) 
“ Paris, March 8, 1849, 
“ My Lord, 
“wave the honour to transmit the copy of a note I have re- 
“ ceived from the Apostolic Nuncio, inclosing one which has been 
“ addressed by the Cardinal Antonelli to the Representatives of all 
“ friendly Powers, requesting them to co-operate for the purpose 
‘of re-establishing the Papal authority at Rome. 
“T have, &e. 
(Signed) “ Normansy.” 


Inclosure 1 in No. VI. 


The Apostolic Nuncio to the Marquis of Normanby. 


“ Paris, ce 6 Mars 1849, 
“M. le Marquis, 

“Par suite des graves ¢vénemens qui successivement se sont 
“accomplis 4 Rome, le Trés Saint Pére s’est trouvé dans la 
“ nécessité d’adresser 4 toutes les Puissances amies du St. Sitge 
‘4 une invitation formelle de coopérer au rétablissement de l’autorité 
“ du Gouvernement Pontifical comme seul moyen d’arréter l’anar+ 
“ chie qui opprime les Etats de lEglise; et je suis chargé par 
“ ordre exprés de Sa Sainteté de transmettre ci-joint & votre Ex- 
“ cellence la copie de la note de son “Eminence M. le Cardinal 
“ Secrétaire d’Etat, en vous priant, M. Ambassadeur, dé la porter 
“4 la connaissance du Gouvernement de Sa Majesté Britannique, 
“ et d’y joindre vos bons offices pour l’accomplissement des vues 
“ du Trés Saint Pére. 

“ Sa Sainteté aime 4 espérer qu’elle trouvera dans les dispositions 
“ des Puissances amies un secours efficace qui puisse satisfaire aux 
“ vooux, aux priéres réitérées de immense majorité de ses fidéles 
« sujets, demandant tous d’étre soulagés des violences et des op- 
“ pressions dont ils sont l'objet de la part d’une faction audace et 
“ impie. 

“Le Saint Pére qui a été trés touché de Vintérét et des sym- 
“ pathies que Sa Majesté Ja Reine d’Angleterre, votre Auguste 
“ Souveraine, a bien voulu lui témoigner par la lettre qu'elle lui 
“ a adressée au mois de Janvier dernier, est conforté de la pensée 
“ que le Gouvernement de Sa Majesté, qui s’intéresse vivement a 
“ordre et 4 Ia paix de l'Europe, voudra dans les circonstances 
“ actuelles préter le meilleur concours pour faire cesser un état de 
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“ rétablissement du pouvoir légitime du Saint Pére dont l’indépen- 
“dance est plus que jamais nécessaire pour l’exercice de son 
“ autorité dans le monde Catholique. 

“ Veuillez, M. le Marquis, je vous prie, transmettre le plus 
“ promptement possible ma communication 4 votre Gouvernement, 
« et recevez, &e. 

(Signé) “R, Arcuevique pe Nicée, 
“ Nonce Apostolique.” 





Inclosure 2 in No. VI. 


Cardinal Antonelli to the Representatives of Foreign Powers. 


“ Gaeta, 18 Febbrajo, 1849, 

“Ta Santiti di nostro Signore, fino dai primordii del suo Pon- 
“ tificato, non ebbe altro in mira che di prodigare beneficenze verso 
“ i suoi sudditi a seconda dei tempi, provvedendo ad ogni lor mi- 
“ glior bene. In fatti dopo aver pronunziato la parola del perdono 
“a coloro che per delitti politici o erano esuli, o giacevano nel 
“ carcere, dopo aver eretta la Consulta di Stato ed istituito il Con. 
“ siglio de’ Ministri, accordata per la imperiosa violenza delle cir- 
“ costanze Ja istituzione della Guardia Civica, la nuova legge per 
“wyna onesta liberti della stampa, ed infine uno statuto fonda- 
“mentale per gli Stati di Santa Chiesa, aveva egli ben diritto’a 
“ quella riconoscenza che i sudditi devono ad un Principe, il quale 
“non li riguardava che come suoi figli, e non prometteva loro se 
“ non un regno di amore. Ma ben altro fu il ricambio che ritrasse 
“ da tanti beneficii e condiscendenze loro prodigate. Dopo brevi 
“ dimostrazioni di plauso, guidate perb da chi gil aveva nel seno le 
“ pitt ree intenzioni (dimostrazioni che il Santo Padre con i modi 
“ tutti proprii del paterno suo cuore procuré di far cessare), ben 
“ tosto sperimentd Y amaro frutto della ingratitudine. Violentato 
* egli della sfrenatezza di una fazione ad impugnarsi in una guerra 
“ contro l’ Austria, si trovd costretto di pronunziare una allocuzione 
“ nel Concistoro del 19 Aprile dello scorso anno, con la quale di- 
“ chiard al mondo intero che i] suo dovere e la sua coscienza nol con- 
“ sentivano. Tanto bast) perché prorompessero le gil predisposte 
“ machinazioni in aperte violenze all’ esercizio del suo pieno e libero 
“ potere, costringendolo alla divisione del Ministero di Stato in 
*¢ eeclesiastico ¢ civile, divisione che non mai riconobbe. 

“* Si confidava perd il Santo Padre che, ponendo ai diversi Mini- 
“ sterli personc idonee ed amanti dell’ ordine, fossero le cose per 
“ prendere migliore andamento, e si arrestassero in parte quei mali 
* che gia minacciavano sciagure. Ma un ferro micidiale, brandito 
“ da mano assassina, troncd le concepite speranze con Ja morte del 
“ Ministro Rossi. Da questo delitto menato in trionfo, si inaugurd 
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“ Quirinale, lo si tentd d’ incendio, si_esplosero colpi contro gli 
‘* appartamenti ove dimorava il Sommo Pontefice, e si ebbe il dolore 
“di vedere che uno dei segretarii ne rimanesse Vittima; volevasi 
“ infine col cannone aprire a viva forza il suo palazzo, laddove non 
“ cedesse sd ammettere il Ministero che gli veniva imposto. 

“ Con una serie di fatti si atroci, come a tutti é ben noto, avendo 
* dovuto soccombere all’ impero deila forza, si vide il Pontefice 
“nella dura necessiti di allontanarsi da Roma e da tutto lo Stato 
“ Pontificio, a fine di ricuperare quella liberti che gli era stata tolta, 
“ @ di cui deve godere nel pieno uso della suprema sua potesti, Per 
“ disposizione della Divina Provvidenza riparatosi a Gaeta, ed ospita- 
“ to da un Principio eminentemente Cattolico, circondato da un gran 
“ numero del Sagro Collegio e dai Rappresentanti di tutte le Potenze 
“gon le quali @ in amichevoli rapporti, non tardd un momento a fare 
“ sentire la sua voce ad annunziare coll’ atto Pontificio del 27 No- 
“ vembre prossimo passato i motivi della temporanea separazione 
“ dai suoi sudditi, Ja nulliti ¢ la illegaliti di tutti gli atti emanati 
“ dal Ministero estorto dalla violenza, ed a nominare una com- 
“ missione governativa purché assumesse la direzione dei pubblici 
“ affari durante V’ assenza dai suoi Stati. 

“ Per nulla apprezzandosi Ja emanazione de! suoi voleri, e pro~ 
“ curandosi con mendicati pretesti di eludere la loro forza presso la 
“ classe inesperta, si passdb dagli autori delle sagrileghe violenze ad 
“ attentati maggiori, arrogandosi quei diritti che al Sovrano solo si 
“ appartegono, con 1’ istituzione di una illegittima rappresentanza 
“ povernativa col titolo di provvisoria e suprema Giunta di Stato. 
“Contro il quale gravissimo e sagrilego misfatto il Santo Padre 
“ solennemente protestd, con I’ altro suo atto del 17 Dicembre pros. 
“ simo passato, annunziando non essere quella Giunta di Stato se 
“non una usurpazione dei sovrani poteri, né avere percid aleuna 
“ autorita. 

“ Si aspettava egli che tali protesti richiamassero ai doveri di 
“ fedelti e di sudditanza i traviati, ma invece un nuovo e pil mo- 
“struoso atto di palese fellonia, di vera ribellione colmd la sua 
‘amarezza. Tale iu la convocazione di un’ assemblea generale 
“ nazionale dello Stato Romano, per stabilire nuove forme politiche 
“da darsi agli Stati della Santa Sede. Jaonde con altro Moto 
“ Proprio del 1° dell’ ora decorso Gennajo protests contro quell’ 
 atto, e lo condannd qual enorme e sagrilego attentato commesso 
“ in pregiudizio della sua independenza e sovranita meritevole dei 
“ gastighi comminati delle leggi si divine come umane, e vietd ad 
“ ognuno de’ suoi sudditi il prendervi parte, avvertendoli che chiun- 
“que osa attentare contro la temporale sovraniti dei Sommi 
“ Pontefici Romani, incorre nelle censure, e specialmente nella 
“ scommunica maggiore, pena nella quale dichiard essere incorsi 
“ eoloro eziandip che in qualunque modo e sotto mentito pretesto 
“ hanno violata ed usurnata la sua autorita. 
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“ condanna, basteri I aecennare che si tent’ ogni sforzo per impe- 
“ dire la divulgazione, si sottopose a gastighi chi osasse istruirne 
“ i] popolo, chi non secondasse le loro mire, tuttavia ad onta di si 
“ maudita violenza la maggioriti dei sudditi rimase fedele al proprio 
“ Sovrano, e si espose a sagrificii ed a pericoli ancora della vita, 
“ piuttosto che mancare al dovere di suddito e di Cattolico. Inas- 
“ perito maggiormente il partito medesimo nel vedere contrariati i 
“ loro disegni, raddoppiarono in mille modi la violenza ed il terrore, 
“ senza riguardo aleuno a condizione o grado, ma volendosi con- 
“sumare ad ogni costo questo eccesso di fellonia si ricorse pure alle 
“ arti le pit vili e mercenarie. Cosi passando di eccesso in eccesso, 
“con abusare delle stesse beneficenze concesse dal Pontefice, e spe- 
“ cialmente convertendo nella pid ributtante licenza la liberth della 
“ stampa, dopo le pil inique malversazioni per premiare i loro com- 
“ plici e non pit tollerare Ja presenza degli onesti e timorati, dopo 
“ tanti assassinii commessi sotto la loro egide, dopo aver dissemi- 
“ato ovunque la ribellione, il mal costume, Ja irreligione, dopo 
“aver sedotta tanta gioventii incauta, non pitt rispettando i luoghi 
“ sagri e gli asili di pace e di solitudine, ne i luoghi stessi di pub- 
“plico insegnamento per convertirli in covili della pid indiscipli- 
“nata milizia raccolta da profughi e scelerati di estere contrade, si 
“ vuol ridurre la capitale del mondo Cattolico, la sede dei Ponte- 
“fici, in una sede di empieti, atterrando, se fosse possibile, ogni 
“idea di sovraniti in chi dalla provvidenza é destinato a reggere 
“la Chiesa universale, e che appunto per esercitare liberamente 
“questa sua autoriti su tutto lorbe Cattolico, gode di uno stato 
“ come patrimonio della Chiesa; alla quale vista di desolazione e di 
“strage non pud il Santo’ Padre non rimanere profondamente ad- 
‘* dolorato, commosso altresi dal grido de’ suoi buoni sudditi, che 
“ reclamano il suo ajuto, il suo soccorso per essere liberati dalla pil 
“ atroce tirannia. 

“La Santita Sua, com’ é palese, poco dopo giunta in Gaeta, 
“ sotto il giorno 4 Dicembre prossimo passato, diresse la sua voce 
“a tutti lt Sovrani coi quali é in relazione, e dando lor parte del 
‘sno allontanamento dalla capitale e dallo Stato Pontificio, e delle 
“ eause che lo provocarono, invocava il loro patrocinio per la di, 
“ fesa dei dominii della Santa Sede. Ed @ pure di dolce soddis- 
“fazione it manifestare di avere presso che tutti amorevolmente 
“ corrisposto, prendendo la piii viva parte alle sue amarezze, alla 
“ penosa sua situazione, offrendosi pronti in suo favore, ed ester- 
“nando al tempo stesso sensi ossequiosissimi di devozione e di 
“ attaccamento. 

“Nella espettativa di si felici e generose disposizioni, mentre 
“ Sua Maesta la Regina di Spagna aveva con tanta sollecitudine 
“ promosso un Congresso delle Potenze Cattoliche per determinare 
“{ mezzi onde prontamente ristabilire il Sento Padre ne’ suoi Stati, 
“e nella sua picna liberti ed indipendenza, proposizione alla quale 
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attenzione de quella delle altre, é pur d’ uopo con dolore riferire, 
che Je cose dello Stato Pontificio sono in preda di un incendio 
devastatore per opera del partito sovvertitore di ogni sociale 
“ instituzione, che sotto speziosi pretesti di nazionalita ed indipen- 
denza nulla ha trascurato di porre in opera per giungere al colmo 
“della loro nequizia. Il decreto, detto fondamentale, emanato nel 
“ di 9 corrente, dall’ Assemblea Costituente Romana, offre un’ atto 
che da ogri dove ribocca della pil nera fellonia e della pit 
abominevole empicti. Con csso dichiarasi principalmente de- 
“ caduto il Papato di fatto ¢ di diritto dal governo temporale dello 
Stato Romano, si proclama una repubblica, e con altro atto si 
“ decreta |’ abbassamento degli stemmi del Santo Padre. Sua San- 
“tit nel vedere cosi vilipesa la suprema sua digniti di Pontefice e 
“ Sovrano, protesta in faccia ai Potentati tutti, ed a tutti i singoli 
Cattolict del mondo universo, contro questo eccesso d’ irreligione, 
“contro si violente attentuto di spoglio degli imprescrittibili e sagro- 
“ santi suoi diritti. Quindi laddove non si accorresse con un 
“ pronte riparo, giungerebbe il soccorso allorquando gli Stati della 
“ Chiesa, ora interamente in preda de’ suvi acerrimi nemici, fosscro 
“ ridotti in cencre, 

“ Pertanto avendo il Santo Padre esauriti tutti i mezzi che erano 
“in suo potere, spinto dal dovere che ha al cospetto di tutto il 
“ mondo Cattolico di conservare integro il patrimonio deila Chiesa 
“o la sovranita che vi é annessa, cosi indispensabile a mantenere 
“la sua piena libert ed independenza come capo supremo della 
“ Chicsa stessa, e mosso altresi dal gemito dei buoni che reclamano 
“‘altamente un ajuto, non potendo pit oltre sopportare un giogo 
“di ferro ed una mano tirannica, si rivolge di nuovo-a quelle stesse 
“ Potenze, e specialmente a quelle Cattoliche che con tanta gene- 
“ rositi di animo, ed in modo non dubbio hanno manifestata la 
“loro decisa volonti di esser pronte a difendere la sua causa, nella 
“ certezza che vorranno con ogni sollecitudine concorrere con il 
“oro morale intervento, aflinché venga egli restituito alla sua sede, 
alla capitale di quei dominii che furono appunto costituiti a 
“mantenere la sua piena liberti ed indipendenza e garantiti 
“eziandio dai trattati che formano la base del diritto pubblico 
“ Europeo, 

“E poiché ]’Austria, la Francia, la Spagna, ed il Regno delle 
“ Due Sicilie si trovano per la loro posizione geografica in situa- 
zione di potere sollecitamente accorrere con le loro armi a 
“ristabilire nei dominii della Santa Sede |’ ordine manomesso 
“ da un’ orda di setturii, cosi il] Santo Padre, fidando nel religioso 
“interesse di queste Potenze, figlie della Chiesa, domanda con 
“‘piena fiducia il loro intervento armato per liberare principal- 
“mente Io Stato della Santa Sede da quella fazzione di tristi 
“che con ogni sorta di sceleraggine vi esercita il pil atroce despo- 
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“ della Chiesa, e restituito il Sommo Pontefice al libero esercizio 
“della suprema sua autoriti, siccome lo esiggono imperiosamente 
“il sagro ed augusto suo carrattere, gl’ interessi della Chiesa uni- 
“versale, e la pace dei popoli; e cosi potri egli conservare quel 
“ patrimonio che ha ricevuto nell’ assunzione del Pontificato per 
“ trasmetterlo integro ai suoi successori. La causa é dell’ ordine e 
“del Cattolicismo. Per Ja qual cosa il Santo Padre si confida che 
“ mentre tutte le Potenze con cui si trova in amichevoli relazioni, 
“eche in tanti modi nella situazione in che & stato gettato da un 
“ partido di faziosi, gli hanno manifesto il loro pit vivo interesse, 
“daranno un’ assistenza morale all’ intervento armato, che per la 
“ praviti delle circonstanze ha dovuto invocare, le quattro Potenze 
“di sopra accennate non indugieranno un momento di prestare 
“ ) opera loro richiesta, rendendosi cosi benemerite dell’ ordine pub- 
** blico e della religione. 

“ Tl Sottoseritto, Cardinale Pro-Segretario di Stato di Sua San- 
“ tith, interessa per tanto vostra Eccellenza affinché si compiaccia 
“ portare questa nota il pii sollecitamente possibile a cognizione 
“del suo Governo; ¢ nella fiducia di benevola accoglienza, ha 
“PD onore, &e.” 





No, VIL. 
Viscount Palmerston to the Marquis of Normanby. 


“ Foreign Office, March 27, 1849. 
“ My Lord, 

“T Have received your Excellency's despatch of the 8th instant, 
“ transmitting to me the copy of a note which your Excellency had 
“received from the Apostolic Nuncio, inclosing the copy of the 
“ note which has been addressed by Cardinal Antonelli to the Re- 
“ presentatives of all friendly Powers, requesting them to co- 
“ operate for the purpose of re-establishing the Papal authority at 
“ Rome. 

“Thave to instruct your Excellency to say to the Nuncio that 
“ TTer Majesty’s Government have received and have attentively 
“ considered the communication which he has made to them 
“ through your Excellency, and that you are instructed to express 
“to him the deep regret with which Her Majesty’s Government 
“have witnessed the differences which have arisen between the 
“ Pope and his subjects, the assassination of Count Rossi, the de- 
“ parture of the Pope from his capital and States, and the procla- 
“ mation of a Republic at Rome. 

“The British Government is, for many obvious reasons, not 
“ desirous of taking an active part in any negotiations which may 
“result from the application which the Pope has addressed to 
“some of the Catholic Powers of Europe, whose territories are 
" nearer than Grout’ Reitain- in. Keooeanhieal. awaits. ta. he 
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“ Ytalian Peninsula. But the British Government will be much 
“ gratified if the result of those negotiations should be such a 
“ reconciliation between the Pope and his subjects as might enable 
“ the former with the free good-will and consent of the latter to return 
“to his capital, and there to resume his spiritual functions and his 
“temporal authority. But it is the opinion of Her Majesty's 
“ Government that such a reconciliation could scarcely be effected, 
“ or if effected for the moment, could never be permanent, unless the 
“ basis upon which it was founded were to be that the Pope should 
“ engage to maintain the constitutional and representative system 
“ of government which he granted last year to his subjects, and 
“unless the separation between the spiritual authority and the 
“ temporal powers and institutions of the State were so clearly and 
“ go distinctly established as to put an end to those manifold griev- 
“ ances which the mixture of the spiritual with the temporal power 
“has for so long a period of time produced in the Roman States. 
“The great importance of admitting laymen to administrative and 
“ judicial functions in the Roman States was pointed out to the 
“ late Pope by the Memorandum presented in 1832 to the Roman 
“ Government by the Representatives of Austria, France, Great 
“ Britain, Prussia and Russia, and the events which have happened 
“since that time, not only in the Roman States, but in the rest of 
‘* Europe, have tended to make it still more important that such a 
“ yeform should be carried out into full and complete execution. 
“ Your Excellency will give the Nuncio a copy of this despatch. 
“Tam, &e. 
« (Signed) PALMERSTON.” 


No. 4. 


On the 12th of July, 1859, Antonelli addressed to the repre- 
sentatives of the Papal Government at foreign Courts a circular, in 
which he dwelt upon the evils brought upon the Papacy by the 
revolution in Italy and the assistance given to it by the “King 
“of Piedmont,” and then invoked the forcible intervention of 
foreign States to keep the Pope on his throne, as follows :— 

“ All the measures taken with the view of preventing or extenu- 
“ ating this series of evils having been in vain, the Holy Father, not 
“ forgetful of the duties incumbent upon him for the protection of 
“ the States and for the preservation in its integrity of the temporal 
“ domain of the Holy See, which is essentially connected with the 
“ free and independent exercise of the Supreme Pontificate, protests 
“ against the violations and unsurpations committed, in spite of the 
“ acceptance of neutrality, and desires that his protest may be com- 
“ municated to all the European Powers. Confident in the justice 
aetna Ataitaniislvnes: Sinan DaAdaens” hin: fanle- aennend flat thou will 
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“ violation of the law of nations and the rights of the Holy Father. 
“ He trusts that they will not hesitate to co-operate in the vindica- 
“ tion of those rights, and to that end he invokes their assistance 
“ and protection ” (6). 

On the 8rd of September, 1859, the Assembly of Romagna 
adopted the following resolution, by which they formally cast off 
their allegiance to the Pope :— 

“ Considering that the people of Romagna, after having in former 
centuries lived under their own statutes and laws, and in the 
beginning of the present century formed part of a civil kingdom, 
were in 1815 placed under the temporal government of the Pope 
against their will; considering that that Government, while it did 
not revive the old privileges, destroyed the good institutions of 
the Italian kingdom, and afflicted its subjects by its bad adminis- 
tration, well known to Europe ; considering that from that momen 
the history of these provinces became a painful succession of 
revolutions and reactions, so that at length exceptional measures 
und the state of siege became the ordinary rule of government; 
“ considering that this produced serious evils, not only by destroy- 
“ ing public prosperity, but also by overthrowing the moral sense of 
“ the people, with incessant danger to the tranquillity of Italy and 
“ Europe; considering that every attempt at reform was vain, that 
“ the prayers of the people remained unhcard, as well as the advice 
of the Potentates of Europe, and that the promises made were 
“ never kept; considering that the said Government has been found 
to be incompatible with Italian nationality, with civil equality and 
political liberty ; considering that it was not even able to defend 
the lives and property of its subjects; considering that it abdi- 
cated its sovereignty de facto, giving up its noblest prerogatives 
* into the hands of Austrian Generals, who for many years held the 
civil and military government of these provinces in their hands, 
and conducted it ill; considering that it cannot support itself by 
its own strength, but only by foreign or mercenary armies, and 
‘has therefore become imcompatible with public tranquillity and 
permanent order; lastly, considering that the temporal govern- 
ment of the Pope is substantially and historically distinct from 
“the spiritual government of the Church, which these populations 
will always respect, we, representatives of the people of Romagna, 
convoked in general assembly, and calling God to witness as to 
the rectitude of our intentions, declare that the people of Romagna 
“* refuse to live any longer under the temporal sway of the Pontiff” (c). 
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No. 5. 
ENCYCLIC AND SYLLABUS, DECEMBER, 1864 (d). 
“Die VIL Decemsris, MDCCCLXIV. 
“ $s, DOMINE NOSTRI PII 1X. 
“ EPISTOLA ENCYCLICA. 


“ VENERABILIBUS FRATRIBUS PATRIARCIUS, PRIMATIBUS, ARCHIEPISCOPIS 
“gr Episcoris UNiversis GraTiAM ET CommunioneM Apo- 
“ stoticé SEDIS HABENTIBUS. 


“PIUS PAPA IX. 


° “ VENERABILES 'RATRES, 
“ Saturen Er AposTo.icam BENEDICTIONEM, 


“ Quanta cura ac pastorali vigilantia Romani Pontifices Preedeces- 
“ sores Nostri, exsequentes demandatum sibi ab ipso Christo Domino 
“ in persona Beatissimi Petri Apostolorum Principis officium, munus- 
“ que pascendi agnos et oves, nunquam intermiserint universum 
“ Dominicum gregem sedulo enutrire verbis fidei, ac salutari doctrina 
“ imbuere, ewmque ab venenatis pascuis arcere, omnibus quidem ac 
“ Vobis presertim compertum, exploratumque est, Venerabiles Fratres, 
“ Bt sane iidem Decessores Nostri, august# catholice religionis, 
“ veritatis ac justitie assertores et vindices, de animarum salute 
“ maxime solliciti nibil potius unquam habuere, quam sapientissimis 
“ suis Litteris, et Constitutionibus retegere damnare omnes heresos 
“ et errores, qui Diving Fidei nostre, catholice Eecclesie doctrine, 
“ morum honestati, ac sempiterne hominum saluti adversi, graves 
“ frequenter excitarunt tempestates, et Christianam civilemque rem- 
“ publicam miserandum in modum funestarunt. Quocirca iidem 
“ Decessores Nostri Apostolica fortitudine continenter obstiterunt 
“nefariis iniquorum hominum molitionibus, qui despumantes tam- 
“quam fluctus feri maris confusiones suas, ac libertatem promit- 
“ tentes, cum servi sint corruptionis, fallacibus suis opinionibus, et 
“ perniciosissimis scriptis catholice religionis civilisque societatis 
“ fundamenta convellere, omnemque virtutem ac justitiam de medio 
“ tollere, omniumque animos mentesque depravare, et incautos im- 
“ peritamque presertim juventutem a recta morum disciplina aver- 
“ tere, eamque miserabiliter-corrumpere, in erroris layueos inducere, 
“ ac tandem ab Ecclesise catholic sinu avellere conati sunt. 

“ Jam vero, uti Vobis, Venerabiles Fratres, apprime notum est, 
“Nos vix dum arcano Divine Providentie consilio nullis’ certe 
“ Nostris meritis ad hance Petri Catkedram evecti fuimus, cum vide- 
“ remus summo animi Nostri dolore horribilem sane procellam tot 





t (d) See pp. 400, 425, 442. 
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“ pravis opinionibus excitatam, et gravissima, ac nunquam satis 
“Tugenda damna, que in christianum populum ex tot crroribus 
“ yedundant, pro Apostolici Nostri Ministerii officio illustria Prede- 
“ cessorum Nostrorum vestigia sectantes Nostram extulimus vocem, 
ac pluribus in vulgus editis Encyclicis Epistolis et Allocutionibus 
in Consistorio habitis, aliisyue Apostolicis Litteris precipuos 
tristissime nostre: statis crrores damnavimus, eximiamque vestram 
episcopalem vigilantiam excitavimus, et universos catholice 
Ecclesie Nobis carissimos filios etiam atque etiam monuimus et 
exhortati sumus, ut tam dire contagia pestis omnino horrerent et 
devitarent. Ac presertim Nostra prima Encyclica Epistola die 
“9 Novembris anno 1846 Vobis scripta, binisque Allocutionibus, 
quarum altera die 9 Decembris anno 1854, altera vero 9 Junii 
anno 1862 in Consistorio a Nobis habita fuit, monstrosa opinionum 
‘ portenta damnavimus, que hac potissimum mtate cum maximo: 
animarum damno, et civilis ipsius societatis detrimento dominantur, 
queque non solum catholica Ecclesie, ejusque salutari doctrine ac 
venerandis juribus, verum etiam sempiterne naturali legi a Deo in 
omnium cordibus insculpte, recteeque rationi maxime adversantur, 
et ex quibus alii prope omnes originem habent errores. 

“Etsi autem haud omiserimus potissimos hujusmodi errores 
“‘sepe proscribere et reprobare, tamen catholicw Ecclesie causa, 
animarumque salus Nobis divinitus commissa, atque ipsius humane 
“ societatis bonum omnino postulant, ut iterum pastoralem vestram 
sollicitudinem excitemus ad alias pravas profligandas opiniones, que 
“ ex eisdem erroribus, veluti ex fontibus, erumpunt, Qua false ac 
perverse opiniones eo magis detestande sunt, quod eo potissimum 
spectant, ut impediatur et amoveatur salutaris illa vis, quam 
catholica Ecclesia ex divini sui Auctoris institutione et mandato, 
libere exercere debet usque ad consummationem seculi non 
minus erga singulos homines, quam erga nationes, populos sum- 
“ mosque eorum Principes, utque de medio tollatur mutua illa inter 
Sacerdotium et Imperium consiliorum societas et concordia, que 
“ rei cum sacre tum civili fausta semper extitit ac salutaris. [Gregor, 
“ XVI. Epist. Encyel. ‘Afirari’? 15 Aug. 1832.] Etenim probe 
noscitis, Venerabiles Fratres, hoc tempore non paucos reperiri, 
qui civili consortio impium absurdumque naturalismi, uti vocant, 
principium applicantes audent docere, ‘optimam societatis pu- 
blice: rationem, civilemque progressum omnino requirere, ut humana 
societas constituatur et gubernetur, nullo habito ad religionem 
respectu, ac si ea non existeret, vel saltem nullo facto veram intor 
“ falsasque religiones discrimine.’ Atque contra sacrarum Litte- 
rarum, Ecclesim, sanctorumque Patrum doctrinam, asserere non 
dubitant, ‘optimam esse conditionem societatis, in qua Imperio 
non agnoscitur officium coercendi sancitia penis violatores catho- 
“Jiew religionis, nisi quatenus pax publica postulet.’ Ex qua 
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“ exitialem a rec, mem. Gregorio XVI. Pradecessore Nostro delira- 
“ mentum appellatam (Eadem Encycl. ‘ Mirari’}, nimirum ‘ liber- 
“ tatem conscientie et cultuum esse proprium cujuscumque hominis 
“ jus, quod lege proclamari et asseri debet in omni recte constituta 
“ societate, et jus civibus inesse ad omnimodam libertatem nulla 
“vel ecclesiastica, vel civili auctoritate coarctandam, quo suos 
“conceptus quoscumque sive voce, sive typis, sive alia ratione 
“ palam publiceque manifestare ac declarare valeant.’ Dum vero 
“ id temere affirmant, haud cogitant et considerant, quod libertatem 
“ nerditionis [S, Aug. Epist. 105, al. 166] predicant, et quod ‘si 
“ humanis persuasionibus semper disceptare sit liberum, nunquam 
“ decsse potcrunt, qui veritati audcant resultare, et de humane 
“ sapientie loquacitate confidere, cum hanc nocentissimam yanitatem 
* quantum debcat fides et sapientia christiana vitare, ex ipsa Domini 
“ nostri Jesu Christi institutione cognoscat.’ [S, Leonis Epist. 164, 
“al. 133, § edit. Ball.] 

“ Hit quoniam ubia civili societate fuit amota religio, ac repudiata 
“ divine revclationis doctrina et auctoritas, vel ipsa germana justitia 
“ humanique juris notio tenebris obscuratur ct amittitur, atque in 
“ vere justitie legitimique juris locum materialis substituitur vis, 
“ inde liquet cur nonnulli certissimis sane rationis principiis penitus 
“ neglectis posthabitisque audeant conclamare, ‘ voluntatem populi, 
“ publica, quam dicunt, opinione vel alia ratione manifestatam 
“ constituere supremam legem ab omni divino humanoque jure 
“ golutam, et in ordine politico facta consummata, eo ipso quod 
“ consummata sunt, vim juris habere.’ Verum ecquis non videt, 
“ planeque sentit, hominum societatem religionis ac vere justitie 
“ vinculis solutam nullum aliud profecto propositum habere posse, 
“ nisi scopum comparandi, cumulandique opes, nullamque aliam in 
“suis actionibus legem sequi, nisi indomitam animi cupiditatem 
“ inserviendi propriis voluptatibus et commodis? Eapropter hujus- 
“modi homines accrbo sane odio inscctantur Religiosas Familias 
“ quamvis de re christiana, civili, ac litteraria summopere meritas, 
“ et blaterant easdem nullam habere legitimam existendi rationem, 
“ atque ita hereticorum commentis plaudunt. Nam ut sapientissime 
“ree, mem. Pius VI, Decessor Noster docebat, ‘regularium abolitio 
“ledit statum public professionis consiliorum evangelicorum, 
“ledit vivendi rationem in Keclesia commendatam tamquam 
“ Apostolice doctrine consentaneam, ledit ipsos insignes fundatores, 
“ quos super altaribus veneramur, qui non nisi a Deo inspirati eas 
“ constituerunt societates.”’ [Epist. ad Card. de la Rochefoucault, 
“10 Martii 1791.] Atque etiam impie pronunciant, auferendam 
‘esse civibus et Keclesim facultatem ‘qua eleemosynas Christiane: 
“ caritatis causa palam erogare valeant,’ ac de medio tollendam 
“ legem ‘qua certis aliquibus diebus opera servilia propter Dei 
“cultum prohibentur,’ fallacissime pretexentes, commemoratam 
“ facultatem et legem optima publica cconomie principiis obsistere. 
“ Neque @ontenti amovere religionem a publica societate, volunt 
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religionem ipsam a privatis etiam arcere familiis, Etenim 
funestissimum Communismi et Socialismi docentes ac profitentes 
errorem asserunt ‘societatem domesticam seu familiam totam sue 
existentia rationem a jure dumtaxat civili mutuari; proindeque 
ex lege tantum civili dimanare ac pendere jura omnia parentum 
in filios, cum primis vero jus institutionis educationisque cu- 
yande.’ Quibus impiis opinionibus, machinationibusque in id 
precipue intendunt fallacissimi isti homines, ut salutifera catho- 
licw Heelesiz doctrina ac vis a juventutis institutione et educa- 
tione prorsus eliminetur, ac teneri flexibilesque juvenum animi 
perniciosis quibusque erroribus, vitiisque misere inficiantur ac 
“ depraventur, Siquidem omnes, qui rem tum sacram, tum 
publicam perturbare, ac rectum societatis ordinem evertere, et 
jura omnia divina et humana delere sunt conati, omnia nefaria sua 
consilia, studia et operam in improvidam presertim juventutem 
decipiendam ac depravandam, ut supra innuimus, semper contu- 
lerunt, omnemque spem in ipsins juventutis corruptela collocarunt. 
Quocirca nunquam cessant utrumque clerum, ex quo, veluti 
“ certissima historia monumenta splendide testantur, tot magna in 
Christianam, civilem, et litterariam rempublicam commoda redun- 
darunt, quibuscumque infandis modis divexare, et edicere, 
“ipsum Clerum ‘utpote vero, utilique scientiw et civilitatis pro. 
gressui inimicum, ab omni juventutis instituende educandaque 
“ cura et officio esse amovendum.’ 

“ At vero alii instaurantes prava ac toties damnata novatorum 
commenta, insigni impudentia audent, Ecclesie et hujus Aposto- 
“ lie Sedis supremam auctoritatem a Christo Domino ei tributam 
civilis auctoritatis arbitrio subjicere, et omnia ejusdem Ecclesia ct 
Sedis jura denegure circa ea que ad exteriorem ordinem pertinent. 
Namque ipsos minime pudet affirmare ‘EHeclesie leges non 
obligare in conscientia, nisi cum promulgantur a civili potestate ; 
acta et decreta Romanorum Pontificum ad religionem et Ecclesiam 
spectantia indigere sanctione et approbatione, vel minimum 
assensu potestatis civilis; constitutiones A postolicas [Clement XII. 
‘In eminenti? Benedict XIV. ‘ Providas Romanorum.” Pii VII. 
‘ Eeclesiam., Leonis XU,‘ Quo graviora’], quibus damnantur 
clandestine socictates, sive in eis exigatur, sive non exigatur 
juvamentum de secreto scrvando, earumque assecle et fautores 
anathemate muletantur, nullam habere vim in illis orbis regio- 
nibus ubi ejusmodi aggregationes tolerantur a civili gubernio; 
excommunicationem a Concilio Tridentino et Romanis Pontifi- 
cibus latam in eos, qui jura possessionesque Ecclesie invadunt et 
usurpant, niti confusione ordinis spiritualis ordinisque civilis ac 
politici, ad mundanum dumtaxat bonum prosequendum; Ecclesiam 
nihil debere decernere, quod obstringere possit fidelium conscien- 
“ tias in ordine ad usum rerum temporalium; Ecclesie jus non 
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norum proprietatem, que ab Ecclesia, a Familiis religiosis, aliisque 
locis piis possidentur, civili gubernio asserere et vindicare,’ 
Neque erubescunt palam publiceque profiteri hereticorum effatum 
ct principium, ex quo tot perverse oriuntur sententim, atque 
errores, Dictitant enim ‘ Ecclesiasticam potestatem non esse jure 
divino distinctam et independentem a potestate civili, neque 
ejusmodi distinctionem et independentiam servari posse, quin ab 
Ecclesia invadantur et usurpentur essentialia jura potestatis 
civilis.’ Atque silentio preterire non possumus eorum audaciam, 
qui sanam non sustinentes doctrinam contendunt ‘ illis Apostolicae 
Sedis judiciis, et decretis quorum objectum ad bonum generale 
Ecclesia, ejusdemque jura, ac disciplinam spectare declaratur, 
dummodo fidei morumque dogmata non attingat, posse assensum 
et obedientiam detrectari absque peccato, et absque ulla catholice 
professionis jactura:’ quod quidem quantopere adversetur catho- 
lico dogmati plene potestatis Romano Pontifici ab ipso Christo 
Domino divinitus collate universalem pascendi, regendi, et guber- 
nandi Ecelesiam, nemo est qui non clare aperteque videat et 
intelligat. 
“Jn tanta igitur depravatarum opinionum perversitate, Nos 
Apostolici Nostri officii probe memores, ac de sanctissima nostra 
Religione, de sana doctrina, et animarum salute Nobis divinitus 
commissa, ac de ipsius human societatis bono maxime solliciti, 
Apostolicam Nostram vocem iterum extollere existimavimus. 
Itaque omnes et singulas pravas opiniones ac doctrinas singillatim 
hisce Litteris commemoratas Auctoritate Nostra Apostolica re- 
‘ probamus, proscribimus atque damnamus, easque ab omnibus 
catholicee Kcclesie filiis, veluti reprobatas, proscriptas atque 
damnatas omnino haberi volumus et mandamus. 
“ Ac preter ea, optime scitis, Venerabiles Fratres, hisce tempo- 
ribus omnis veritatis justitieque osores, ct acerrimos nostrm reli- 
gionis hostes, per pestiferos libros, libellos, et ephemerides toto 
terrarum orbe dispersas populis illudentes, ac malitiose mentientes 
‘ alias impias quasque disseminare doctrinas. Neque ignoratis, hac 
“ etiam nostra state, nonnullos reperiri, qui Satane spiritu permoti 
et incitati eo impietatis devenerunt, ut Dominatorem Dominum 
“Nostrum Jesum Christum negare, ejusque Divinitatem scelerata 
“ procacitate oppugnare non paveant. Hic vero haud possumus, 
“quin maximis meritisque laudibus Vos efferamus, Venerabiles 
“ Trratres, qui episcopalem vestram vocem contra tantam impietatem 
“ omni zelo attollere minime omisistis. 

“Ttaque hisce Nostris Litteris Vos iteram amantissime alloqui- 
“mur, qui in sollicitudinis Nostre partem vocati summo nobis inter 
“ maximas Nostras acerbitates solatio, letiti, et consolationi estis 
“ propter egregiam, qua prestatis religionem, pietatem, ac propter 
“ mirum illum amorem, fidem, et observantiam, qua Nobis et huic 
“ Apostolicae Sedi concordissimis animis obstricti gravissimum epi- 
“‘scopale vestrum ministerium strenue ac sedulo implere contenditis, 
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“ Etenim ab eximio vestro pastorali zelo expectamuas, ut assumentes 
“ gladium spiritus, quod est-verbum Dei, et confortati in gratia 
“Domini Nostri Jesu Christi, velitis ingeminatis studiis quotidie 
“ magis prospicere, ut fideles cure vestre concrediti ‘ abstineant ab 
“* herbis noxiis, quas Jesus Christus non colit, quia non sunt plan- 
“ tatio Patris.’ [S, Ignatius M. ad Philadelph. 3.] Atque eisdem 
“ fidelibus inculcare nunquam desinite, omnem veram felicitatem in 
“ homines ex augusta nostra religione, ejusque doctrina ex exercitio 
“ redundare, ac beatum esse populum, cujus Dominus Deus ejus. 
“ [Psal. 143.] Docete ‘ catholice Fidei fundamento regna subsis- 
“ tere [Calest. Epist. 22, ad Synod. Ephes. apud Coust., p. 12001, 
“ et nihil tam mortiferum, tam preceps ad casum, tam expositum ad 
“ omnia pericula, si hoc solum nobis putaptes posse sufficere, quod 
“iberum arbitrium, cum nasceremur, accepimus, ultra jam a 
“ Domino nihil queramus, id est, auctoris nostri obliti, ejus poten-~ 
“tiam, ut nos ostendamus liberos, abjuremus.’ [S. Innocent. I. 
“ Epist. 29 ad Npise. Conc. Carthag. apud Coust., p. 891.] Atque 
“ etiam ne omittatis docere ‘ regiam potestatem non ad solum mundi 
“ yegimen, sed maxime ad Kcclesiw presidium esse collatam’ [S, 
“ Leonis Epist. 156, al. 125], et nihil esse quod civitatum Principi- 
“ bus, et Regibus majori fructui, gloriaque esse possit, quam si, ut 
“ sapientissimus fortissimusque alter Predecessor Noster S. Felix 
 Zenoni lmperatori prescribebat, ‘Ecclesiam catholicam . . . 
“ sinant uti legibus suis, nec libertati ejus quemquam permittant 
“ obsistere. . . . Certum est enim, hoc rebus suis esse salutare, 
ut, cum de causis Dei agatur, justa ipsius constitutam regiam vo- 
luntatem Sacerdotibus Christi studeant subdere, non preferre.’ 
({Pii VIL. Epist. Encycl. ‘ Diu satis, 15 Maii 1800.] 

“ Sed si semper, Venerabiles Fratres, nunc potissimum in tantis 
Ecclesie, civilisque societatis calamitatibus, in tanta adversarioruam 
contra rem catholicam, et hane Apostolicam Sedem conspiratione 
tantaque errorum congerie, necesse omnino est, ut adeamus cum 
fiducia ad thronum gratiz, ut misericordiam consequamur, et 
gratiam inveniamus in auxilio opportuno. Quocirca omnium 
fidelium pietatem excitare existimavimus, ut una Nobiscum 
Vobisque clementissimum luminum et misericordiarum Patrem 
ferventissimis humillimisque precibus sine intermissione orent, et 
obsecrent, et in plenitudine fidei semper confugiant ad Dominum 
Nostrum Jesum Christum, qui redemit nos Deo in sanguine suo, 
Ejusque dulcissimum Cor flagrantissime erga nos caritatis victi- 
“mam enixe jugiterque exorent, ut amoris sui vincnlis omnia ad 
“ seipsum, trahat, utque omnes homines sanctissimo suo amore in- 
“ flammati secundum Cor Ejus ambulent digne Deo per omnia _pla- 
“ centes, in omni bono opere fructificantes. Cum autem sine dubio 
“ gratiores sint Deo hominum preces, si animis ab omne labe. puris 
“ad ipsum accedant, ideirco ewlestes Ecclesiw thesauros dispensa- 
“ tioni Nostree commissos Christi fidelibus Apostolica liberalitate 
“ yeserare censuimus, ut iidem fideles ad veram pietater vehement 
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“ tius incensi, ac per Peenitentie Sacramentum a peccatoram maculis 
“ expiati, fidentius suas preces ad Deum effundant, ejusque miseri- 
cordiam et gratiam consequantur. 

“ Hisce igitur Litteris auctoritate Nostra Apostolica omnibus et 
* singulis utriusque sexus catholici orbis fidelibus Plenariam Indul- 
gentiam ad instar Jubilzi concedimus intra unius tantum mensis 
spatium usque ad totum futurum annum 1865 et non ultra, a 
* Vobis, Venerabiles Fratres, aliisque legitimis locorum Ordinariis 
statuendum, eodem prorsus modo et forma qua ab initio supremi 
Nostri Pontificatus concessimus per Apostolicas Nostras Litteras 
in forma Brevis die 20 mensis Novembris anno 1846 datas, et ad 
universum episcopalem vestrum Ordinem niissas, quarum initium 
‘ Arcano Divine Providentie consilio,’ et cum omnibus eisdem 
facultatibus, que per ipsas Litteras a Nobis date fuerunt. Volu- 
4 mus tamen, ut ea omnia serventur, que in commemoratis Litteris 
prescripta sunt, et ea excipiantur, que excepta esse declaravimus. 
Atque id concedimus, non obstantibus in contrarium facientibus 
quibuscumque, etiam speciali et individua mentione ac derogatione 
“dignia, Ut autem omnis dubitatio et difficultas amoveatur, 
earundem Litterarum exemplar ad Vos perferri jussimus, 

“ Rogemus, Venerabiles Fratres, de intimo corde et de tota mente 
misericordiam Dei, quia et ipse addidit dicens: Misericordiam 
autem meam non dispergam ab eis. Petamus et accipiemus, et si 
accipiendi mora et tarditas fuerit quoniam graviter offendimus, 
pulsemus, quia et pulsanti aperietur, si modo pulsent ostium preces, 
gemitus, et lacryma nostre, quibus insistere et immorari oportet, 
‘et si sit unanimis oratio, . . . unusquisque oret Deum non 
pro se tantum, sed pro omnibus fratribus, sicat Dominus orare 
nos docuit. [S. Cyprian. Epist. II.] Quo vero faciliuns Deus 
Nostris, Vestrisque, et omnium fidelium precibus, votisque annuat, 
cum omni fiducia deprecatricem apud Eum adhibeamus Immacu- 
Jatam sanctissimamque Deiparam Virginem Mariam, que cunctas 
hereses interemit in universo mundo, queque omnium nostrum 
amantissima Mater ‘tota suavis est .. . ac plena misericordie 
+ + +» omnibus sese exorabilem, omnibus clementissimam prebet, 
omnium necessitates amplissimo quodam miseratur affectu’ [S. 
Bernard. Serm. de duodecim preerogativis B.M.V. ex verbis Apo- 
calyp.], atque utpote Regina adstans a dextris Unigeniti Filii Sui 
Domini Nostri Jesu Christi in vestitu deaurato circumamicta 
varietate nihil est, quod ab Eo impetrare non valeat. Suffragia 
quoque petamus Beatissimi Petri Apostolorum Principis, et Co- 
apostoli ejus Pauli, omniumque Sanctorum Celitum, qui facti jam 
amici Dei pervenerunt ad ceclestia regna, et coronati possident pal- 
mam, ac de sua immortalitate securi, de nostra sunt salute 
 solliciti. 

“ Denique ceelestium omnium donorum copianr Vobis a Deo ex 
animo adprecantes, singularis Nostre in vos caritatis pignus Apo- 
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“ Venerabiles Fratres, cunctisque Clericis, Laicisque fidelibus cure 
“ vestre commissis peramanter impertimus. . 

“ Datum Rome apud S. Petrum die VIII. Decembris anno 1864, 
« decimo a Dogmatica Definitione Immaculate Conceptionis Deiparm 
Virginis Maria. 
“ Pontificatus Nostri anno decimonono. 


“ Pros PP. IX.” 


“ SYLLABUS 


COMPLECTENS PRECIPUOS NOSTRE ATATIS ERRORES QUI NOTANTUR IN 
% ALLOCUTIONIBUS CONSISTORIALIBUS, IN .ENCYCLICIS ALIISQUE APO- 
« STOLICIS LITTERIS SANCTISSIMI DOMINI NOSTRI‘ PII PAP IX. 


“§1 


“ Panthersmus, Naturalismus, et Rationalismus absolutus, 


‘ 


“T, Nullum supremum, sapientissimum, providentissimumque 
Numen divinum exsistit ab hac rerum universitate distinctum, et 
Dens idem est ac rerum natura, et iccirco immutationibus ob- 
noxius; Deusque reapse fit in homine et mundo, atque omnia 
“ Deus sunt et ipsissimam Dei habent substantiam ; ac una eadem- 
que res est Deus cum mundo, et proinde spiritus cum materia, 
necessitas cum libertate, verum cum falso, bonum cum malo et 
justum cum injusto. 

“ Alloc. Maxima quidem 9 iunii 1862. 
“ IT, Neganda est omnis Dei actio in homines et mundum. 
 Alloc. Maxima quidem 9 iunii 1862. 

“ TI. Humana ratio, nullo prorsus Dei respectu habito, unicus est 
veri et falsi, boni et mali arbiter, sibi ipsi est lex, et naturalibus 
suis viribus ad hominum ac populorum honum curandum sufficit. 

“ Alloc. Maxima quidem 9 iunii 1862. 

“TV. Omnes religiénis veritates ex nativa humane rationis vi 
“ derivant; hine ratio est princeps norma qua homo cognitionem 
*omnium eujuseumene gencris veritatum assequi possit ac debeat. 

“ Hpist. encycl. Qué pluribus 9 novembris 1846. 
“ Epist. encycl. Singulari gufdem 17 martii 1856. 
“ ANloc. Maxima quidem 9 iunii 1862. 

«“ V. Divina revelatio est imperfecta et iccirco subjecta continuo 
“et indefinito progressni qui humane rationis progressioni re-. 

spondeat, 

“ Epist. encycl. Qui pluribus 9 novembris 1846. 
© Alloc, Maxima quidem 9 iunii 1862. 

“ VI. Christi fides humane refragatur rationi ; divinaque revelatio 

“ non solum nihil prodest, verum etiam nocet héminis perfectioni. 
“ Epist. encyel. Qui pluribus 9 novembris 1846. 
“ Alloc. Maxima quidem 9 iunii 1882. f 
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“ VII. Prophetise et miracula in sacris Litteris exposita et narrata 
“sunt poetarum commenfa, et Christiane fidei mysteria philoso- 
“ phicarum investigationum summa; et utriusque Testamenti libris 
“ mythica continentur inventa; ipseque Jesus Christus est mythica 
« fictio. 
“ Epist. encycl. Qui pluribus 9 novembris 1846. 
“ Alloc, Mazima quidem 9 iunii 1862. 


“SIL 
“ Rationalismus moderatus. 


“VII Quum ratio humana ipsi religioni equiparetur, iccirco 

‘¢ theologice discipline perinde ac philosophice tractanda sunt. 
“ Alloc, Singulari quadam perfusi 9 decembris 1854. 

“ TX. Omnia indiscriminatim dogmata religionis Christiane sunt 
“objectum naturalis scientia seu philosophia; et humana ratio 
“historice tantum exculta potest ex suis naturalibus viribus et 
“ principiis ad veram de omnibus etiam reconditioribus dogmatibus 
“ scientiam pervenire, modo hee dogmata ipsi rationi tamquam 
“ objectum proposita fuerint. 

“ Epist. ad Archiep. Frising. Gravissimas 11 decembria 1862, 
“ Epist. ad eumdem, Z'uas libenter 21 decembris 1863. 

“ X.. Quum aliud sit philosophus, aliud philosophia, ille jus offi- 
“cium habet se submittendi auctoritati, quam veram ipse pro- 
“baverit; at philosophia neque potest, neque debet uli sese 
“ submittere auctoritati. 

“ Epist. ad Archiep. Frising. Gravissimas 11 decembris 1862. 
“ Epist ad eumdem, T'was libenter 21 decembris 1863 

“ XI. Ecclesia non solum non debet in philosophiam unquam 
“ animadvertere, verum etiam debet ipsius philosophiw tolerare 
“ errores, eique relinquere ut ipsa se corrigat. 

“ Epist.ad Archiep, Frising. Gravixs’mas 11 decembris 1862. 

* XI, Apostolice Sedis Romanarumque Congregationum decreta 
“ liberum scientia progressum impediunt. 

“ Kpist. ad Archicp. Frising. Jas libenter 21 decembris 1863. 

“ X{II. Methodus et principia, quibus antiqui doctores scholastici 
“Theologiam excoluerunt, temporwn nostrorum necessitatibug 
“ scientiarumque progressui minime congruunt. 

« Epist.ad Archiep. Frising, Z'uas libenter 21 decembris 18638. 
. XIV, Philosophia tractanda est nulla supernaturalis revelationis 
& pabita ratione. 

“ Fpist. ad Archiep. Frising. Z'uas libenter 21 decembri is 1863, 

“NB. Cum rationalismi systemate coherent maximam partem 
“ errores Antonii Giinther, qui damnatur in Epist. ad Card. Archiep. 
« Colontensem Eximiam tuam 15 iunii 1847, et in Epist. ad Episc, 
“ Wratislaviensem Dolore haud mediocri 30 aprilis 1860, 
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“QI 
“ Indifferentismus, Latitudinarismus. 


“ XV. Liberum cuique homini est eam amplecti ac profiteri reli- 
“ gionem, quam rationis lumine quis ductus veram putaverit. 
“ Litt. Apost. Multiplices inter 10 iunii 1851. 
“ Alloc. Maxima quidem 9 iunii 1862. 
“ XVI. Homines in cujusvis religionis cultu viam aterne salutis 
“ reperire aeternamque salutem assequi possunt. 
“ Rpist. encycl. Qui pluribus 9 novembris 1846, 
“ Alloc. Ubi primum 17 decembris 1847. 
“ Epist. encycl. Singulari quidem 17 martii 18356. 
“ XVII Saltem bene sperandum est de externa illoram omnium 
“salute, qui in vera Christi Ecclesia nequaquam versantur. 
“ Alloc. Singulari quadam 9 decembris 1854. - 
“ Epist. encycl. Quanto conjiciamur 17 augusti 1863. 
‘ XVIII. Protestantismus non aliud est quam diversa ejusdem 
“ Christiane religionis forma, in qua wque ac in Ecclesia Catholica 
“ Deo placere datum est. 
“ Bist, encycl. Moscitis et nobiscum 8 decembris 1849. 


“§ Iv, 


“ Socialismus, Communismus, Societates clandestine, Societates 
7 apps 5 . * ’ 
“ biblice, Societates clerico-liberales, 


“ Tjusmodi pestes sepe gravissimisque verborum formulis repro- 
“ bantur in Epist. eneycl. Qui pluribus 9 novemb. 1846; in Alloc. 
“ Quibus quantisque 20 april. 1849; in Epist. encycl. Noscitis et 
“nobiscum 8 dec. 1849; in Alloc. Singular’ quadam 9 decemb. 


“1854; in Epist. encycl. Quanto conficiamur merore 10 augusti 
“ 1863. 


“ § Vv. 
“ Errores de Ecclesia ejusque juribus, 


“ XTX. Ecclesia non est vera perfectaque societas plane libera, 
“nec pollet suis propriis et constantibus juribus sibi a divino suo 
“Fundatore collatis, sed civilis potestatis est definire que sint 
“ Ecclesia jura ac limites, intra quos eadem jura exercere queat. 

* Alloc, Singulurt quadam 9 decembris 1854. 
“ Alloc. Multis gravibusque 17 decembris 1860. 
“ Alloc. Maxima quidem 9 iunii 1862. poe 

“ XX. Ecclesiastica potestas suam auctoritatem exercere no 
“ debet absque civilis gubernii venia et assensu. 

“ Alloc. Meminit unusquisque 30 septembris 1861. 

“ XXI. Ecclesia non habet potestatem dogmatice definiendi reli- 

“ gionem Catholic Ecclesie esse unice veram religionem. 
“ Litt. Apost. Multiplices inter 10 iunii 1851. 
“ XXII, Obligatio, qua catholici magistri et scriytores omnino 
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“ adstringuntur, coarctatur in iis tantum, que ab infallibili Ecclesia 
“ judicio veluti fidei dogmata ab omnibus credenda proponuntur. 
“ Epist. ad. Archiep. Frising, Tuas libenter 21 decembris 
“ 1863. 
“ XXII Romani Pontifices et Concilia ecumenica a limitibus 
“ sue potestatis recesserunt, jura Principum usurparunt, atque etiam 
“ in rebus fidei et: morum definiendis errarunt. 
“ Litt, Apost. Multiplices inter 10 iunii 1851. 
‘“ XXIV. Ecclesia vis inferende potestatem non habet, neque 
“ potestatem ullam temporalem directam vel indirectam. 
“ Litt. Apost. Ad apostolice 22 augusti 1851. 
“ XXV. Preter potestatem episcopatui inherentem, alia est attri- 
“ buta temporalis potestas a civili imperio vel expresse vel tacite 
“ concessa, revocanda propterea, cum libuerit a civili imperio. 
“ Litt. Apost. Ad apostolice 22 augusti 1851. 
“ XXVI. Ecclesia non habet nativum ac legitimum jus acquirendi 
“ac possidendi. 
“ Alloc, Nunquam fore 15 decembris 1856. 
“ Epist. encycl. Incredibili 17 septembris 1863, 
“ XXVIL Sacri Ecclesi ministri Romanusque Pontifex ab omni 
“ rerum temporalium cura ac dominio sunt omnino excludendi. 
© Alloc, Maxima quidem 9 iunii 1862, 
“ XXVIII. Episcopis, sine gubernii venia, fas non est vel ipsas 
 apostolicas litteras promulgare. 
© Alloc, Nunquam fore 15 decembris 1856. 
“ XXIX. Gratie a Romano Pontifice concessw existimari debent 
“ tamquam irrite, nisi per gubernium fuerint implorate. 
“ Alloc, Vunquam fore 15 decembris 1856. 
“ XXX. Ecclesia et personarum ecclesiasticarum immunitas a jure 
* civili ortum habuit. 
“ Litt. Apost. Jultiplices inter 10 iunii 1851. 
“ XXXI. Ecclesiasticum forum pro temporalibus clericorum 
“ causis sive civilibus sive criminalibus omnino de medio tollendum 
“ est etiam inconsulta et reclamante Apostolica Sede. 
“ Alloc. Acerbissimum 27 septembris 1852. 
“ Alloc. Vunguam fore 15 decembris 1856. 
“ XXXIL Absque ulla naturalis juris et equitatis violatione 
“ potest abrogari personalis immunitas, qua clerici ab onere subeunde: 
“ exercendeque militia eximuntur; hance vero abrogationem pos- 
“ tulat civilis progressus, maxime in secictate ad formam liberioris 
< xegiminis constituta. 
“ Epist. ad Epise. Montisregal. Singularis nobisque 29 
‘* septembris 1864. 
“ XXXII. Non pertinet unice ad ecclesiasticam jurisdictionis 
“ potestatem proprio ac nativo jure dirigere theologicarum rerum ~ 
“ doctrinam. > 
“ Bpist. ad Archiep. Frising. Tuas lbenter 21 decembris 
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“‘ XXXIV. Doctrina comparantium Romanum Pontificem Principi 
“ libero et agenti in universa Ecclesia, doctrina est que medio evo 
“ prevaluit. 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 

“ XXXV, Nihil vetat, alicujus Concilii _generalis sententia aut 
“ universorum populorum facto, summum Pontificatum ab Romano 
“ Episcopo atque Urbe ad alium episcopum aliamque civitatem 
“« transferri. : 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 

“ XXXVI. Nationalis Concilii definitio nullam aliam admittit 
“ disputationem, civilisque administratio rem ad hosce terminos 
“ exigere potest. 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 

“XXXVIL. Institui possunt nationales Ecclesie ab auctoritate 

“ Romani Pontificis subducte plancque divise. Gg 
“ Alloc. Multis gravibusque 17 decembris 1860. 
“ Alloc. Jamdudum cernimus 18 martii 1861. 

“ XXXVIIL Divisioni Ecclesie in orientalem atque occidentalem 

“ nimia Romanorum Pontificum arbitria contulerunt. 
“ Litt. Apost. Ad apostolice 22 augusti 1851. 


“§ VL 


“ Errores de socictate civili tum in se, tum in suis ad Ecclesiam 
relationibus spectata. 


“ XXXIX. Reipublice status, utpote omnium jurium origo et 
“ fons, jure quodam pollet nullis circumscripto limitibus. 
“ Alloc. Maxima quidem 9 innii 1862. 
“ XL. Catholice Ecclesia doctrina humane socictatis buno et 
“ commodo adversatur. 
“ Epist. encycl., Qui pluribus 9 novembris 1846. 
“ Alloc. Quibus quantisque 20 aprilis 1849. 
“ XLI. Civili potestati vel ab infideli imperante exercite com- 
“ petit potestas indirecta negativa in sacra; eidem proinde compeuit 
“nedum jus quod vocant exequatur, sed ctiam jus appellationis, 
quam nuneupant ab abusu. 
“ Litt, Apost. Ad apostolicw 22 augusti 1851, 
“ XLII. In conflictu legum utriusque potestatis, jus civile pra- 
* valet. 
“ Litt. Apost. Ad apostoliee 22 augusti 1851. 
“ XLII. Laica potestas auctoritatem habet rescindendi, declarandi 
“ ac faciendi irritas solemnes conventiones (vulgo Concordata) super 
“ usu jurium ad ecclesiasticam immunitatem pertinentium cum Sede 
“ Apostolica initas, sinc hujus consensu, immo et ea reclamante, 
 Alloc, a Consistoriali 1 novembris 1850. 
“ Alloc, Multis gravibusque 17 decembris 1860. 
“ XLIV. Civilis auctoritas potest se immiscere rebus que ad 
“ religionem, mores, et regimen *pirituale pertinent. Flinc potest de 
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“ instructionibus judicare, quas Ecclesia pastores ad conscientiarum 
“normam pro suo munere edunt, quin etiam potest de divinorum 
“ sacramentorum administratione et dispositionibus ad ea suscipienda 
“ neceseariis decernere. 

« Alloc. In Consistoriali 1 novembris 1850. 

“ Alloc. Maxima quidem 9 iunii 1862. 

“XLV. Totum scholarum publicarum regimen, in quibus juven-* 
“ tus Christiane alicujus reipubliew instituitur, episcopalibus dum- 
“ taxat seminariis aliqua ratione exceptis, potest ac debet attribui 
“ auctoritati civili et ita quidem attribui, ut nullum alii cuicumque 
“ auctoritati recognoscatur jus immiscendi se in disciplina scholarum, 
“in regimine studiorum, in graduum collatione, in delectu aut 
“ approbatione magistrorum. 

* Alloc. In Consistoriali 1 novembris 1850. 
y “ Alloc. Quibus lwetuosixsimis 5 septembris 1851, 

“ XLVI. Immo in ipsis clericorum seminariis methodus studio- 
“ rum adhibenda civili auctoritati subjicitur. 

“ Alloc, Nunquam fore 15 decembris 1856. 

“ XLVI. Postulat optima civilis societatis ratio, ut populares 
“schole, que patent omnibus cujusque e populo classis pueris, ac 
“ publica universim Instituta, que litteris severioribusque disciplinis 
“tradendis et educationi juventutis curande sunt destinata, exi- 
“ mantur ab omni Ecclesix auctoritate, moderatrice vi et ingerentia, 
“ plenoque civilis ac politice auctoritatis arbitrio subjiciantur, ad 
‘“ jmperantium placita et ad communium etatis opinionum amussim, 

“ Epist, ad Archiep. Friburg. Quum non sine 14 iulii 1864. 

“ XLVIIL. Catholicis viris probari potest ea juventutis instituenda: 
“yatio, que sit a catholica fide et ab Ecclesie potestate sejuncta, 
“ queque rerum dumtaxat naturalium scientiam ac terrene socialis 
“ vitm fines tantum modo vel saltem primarium spectet. 

“ Epist. ad Archiep. Friburg. Quan non sine 14 iulii 1864. 

“ XLIX, Civilis auctoritas potest impedire quominus sacrornn 
“ Autistites et fideles populi cum Romano Pontifice libere ac mutuo 
“ communicent. 

“ Alloc. Maxima quidem 9 iunii 1862. 

“1, Laica auctoritas habet per se jus presentandi Episcopos, et 
“ potest ab illis exigere ut incant dimcesium procurationem ante- 
“ quam ipsi canonicam a S. Sede institutionem et apostolicas litteras 
“ accipiant. 

“ Alloc, Nunquam fore 15 decembris 1856. 

~‘ LI. Immo laicum gubernium habet jus deponendi ab exercitio 
“ pastoralis ministerii Episcopos, neque tenetur obedire Romano 
“ Pontifici in iis que episcopatum et Episcoporum respiciunt insti- 
“ tutionem. 

“ Litt, Apost. Multiplices inter 10 iunii 1851. 
*“ Alloc, Acerbissimum 27 septembris 1852. 
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“sione, omnibusque religiosis familiis indicere, ut neminem sine suo 
“ permissu ad solemmia vota nuncupanda admittant. 
“ Alloc. Nunquam fore 15 decembris 1856. 
“LUI. Abrogande sunt leges que ad religiosarum familiarum 
“ statum tutandum, earumque jura et officia pertinent; immo potest 
“ civile gubernium iis omnibus auxilium prestare, qui a suscepto 
‘‘ religiosee vite: instituto deficerc ac solemnia vota frangere velint ; 
‘* pariterque potest religiosas easdem familias perinde ac collegiatas 
“ Ecclesias et beneficia simplicia etiam juris patronatus penitus 
“ extinguere, illorumque boua et reditus civilis.potestatis adminis- 
“ trationi et arbitrio subjicere et vindicare. 
“ Alloc. Acerbissimum 27 septembris 1852. 
“ Alloc. Probe memineritis 22 ianuarii 1855. 
“ Alloc Cum sepe 26 iulii 1855, 
“LIV. Reges et Principes non solum ab Ecclesie jurisdictions 
“ eximuntur, verum etiam in questionibus jurisdictionis dirimendis 
“ superiores sunt Ecclesix, 
“ Litt. Apost. Multiplices inter 10 iunii 1851. 
“LV. Ecclesia a Statu, Statusque ab Ecclesia sejungendus est. 
“ Alloc. Acerbissimum 27 septembris 1852. 


“ § VIL 
“ Errores de Ethica naturali et Christiana. 


“LVI. Morum leges divina haud egent sanctione, minimequo 
“ opus est ut humane leges ad nature jus conformentur aut obli- 
“ gandi vim a Deo accipiant. 

“ Alloc, Maxima quidem 9 iunii 1862. 

“LVII. Philosophicarum rerum morumque scientia, itemque 
“ civiles leges possunt et debent a divina et ecclesiastica auctoritate 
* declinare. 

 Alloc. Maxima quidem 9 iunii 1862. 

“LVI Alie vires non sunt agnoscend» nisi ille que in 
“materia posite sunt, et omnis morum disciplina honestasque collo- 
“ cari debet in cumulandis et augendis quovis modo divitiis ac in 
“ voluptatibus explendis. 

“ Alloc. Maxima quidem 9 iunii 1862. 
“ Epist. encycl. Quanto conficiamur 10 augusti 1863. 

“LIX. Jus in materiali facto consistit, et omnia hominum officia 
“ sunt nomen inane, et omnia humana facta juris vim habent. ~ + 

“ Alloc, Maxima quidem 9 iuniit 1862. 

“ LX. Auetoritas nihil aliud cst nisi numeri et materialium virium 
“ summa. 

“ Alloc. Maxima quidem 9 iunii 1862. 

“LXI. Fortunata facti injustitia nullum juris sanctitati detri- 
“ mentum affert. 

& Alloe. Jaomeocdum ceernsipne 12 marti: 1201 a 
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“LXII. Proclamandum est et observandum principium quod 
“ voeant de non interventu. 
“« Alloc, Novos et ante 28 septembris 1860. 
“ LXIIL Legitimis principibus obedientiam detrectare, immo et 
“ rebellare licet. 
« Epist. encycl. Qui pluribus 9 novembris 1846. 
* Alloc. Quisque vestrum 4 octobris 1847. 
“ Epist. encycl. Noscitis et nobiscum 8 decembris 1849. 
“ Litt, Apost. Cum catholica 26 martii 1860. 
“LXIV. Tum cujusque sanctissimi juramenti violatio, tum 
“ qualibet scelesta flagitiosaque actio sempiterne legi repugnans, non 
“ solum haud est improbanda, verum etiam omnino licita, summisque 
“ laudibus efferenda, quando id pro patria amore agatur. ~ 
“ Alloc. Quibus quantisque 20 aprilis 1849. 


“ § VIII. 
“ Errores de Matrimonio Christiano. 


“LXV. Nulla ratione ferri potest, Christum evexisse matri- 
“ monium ad dignitatem sacramenti. 

“ Litt. Apost. Ad apostolic 22 augusti 1851. 

“ LXVI. Matrimonii sacramentum non est nisi contractui acces- 
“ sorium ab eoque separabile, ipsumque sacramentum in una tantum 
“ nuptiali benedictione situm est. 

“ Litt, Apost. Ad apostolice 22 augusti 1851. 

“ LXVIL Jure nature matrimonii vinculum non est indisgolubile, 
“ct in variis casibus divortium proprie dictum auctoritate civili 
“ ganciri potest. 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 
“ Alloc. Acerbissimum 27 septembris 1852. 

“ LXVIIL Ecclesia non habet potestatem impedimenta matri- 
“monium dirimentia inducendi, sed ea potestas civili auctoritati 
“ competit, a qua impedimenta existentia tollenda sunt. 

“ Litt, Apost. Multiplices inter 10 iunii 1851. 

“LXIX. Ecclesia sequioribus seculis dirimentia impedimenta 
“ inducere caepit, non jure proprio, sed illo jure usa, quod a civili 
“ potestate mutuata erat. 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 

‘““LXX. Tridentini canones qui anathematis censuram illis in- 
e runt qui facultatem impedimenta dirimentia inducendi Ecclesiz 
“ negare audeant, vel non sunt dogmatici vel de hac mutuata potes- 
“ tate intelligendi sunt. 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 

“LXXI. Tridentini forma sub infirmitatis pena non obligat, ubi 

« lex civilis aliam formam prestituat, et velit ac nova forma inter- 
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“LXXI. Bonifacius VIII. votum castitatis in ordinatione emis- 
“ sun nuptias nullas reddere primus asseruit. 

“ Litt. Apost. Ad apostolice 22 augusti 1851. 

“LXXIUI. Vi contractus mere civilis potest inter Christianos 
“‘constare veri nominis matrimonium; falsumque est, aut con- 
“ tractum matrimonii inter Christianos semper esse sacramentum, 
* aut nullum esse contractum, si sacramentum excludatur. 

“Litt. Apost. Ad Apostolice 22 augusti 1831, 

“ Lettera di SS. Pio IX. al Ré di Sardegna, 9 settembre 
“ 1852, 

“ Alloc, Acerbissimum 27 septembris 1852. 

“ Alloc. Multia gravibusque 17 decembris 1860. 

“ LXXIV. Cause matrimoniales et sponsalia suapte natura ad 
“ forum civile pertinent, 

“ Litt. Apost. Ad apostolice 22 augusti 1851. re 
“ Alloc, Acerbissimum 27 septembris 1852, 

“ N.B.—Huc facere possunt duo aliierrores: declericorum colibatu 
“ abolendo et de statu matrimonii statui virginitatis anteferendo, Con- 
“ fodiuntur, prior in Epist. Encycl. Qui pluribus 9 novembris 1846, 
“ posterior in Litteris Apost. Multiplices inter 10 iunii 1851. 


“ ¢ IX, 
“ Ervores de civili Romani Pontificis Principatu. 


“ LXXV. De temporalis regni cum spirituali compatibilitate dis- 
putant inter se Christiane ct catholic Ecclesia filii. 
“ Litt. Apost. Ad apostolice 22 augusti 1851. 
“LXXVI. Abrogatio civilis imperii, quo Apostolica Sedes potitur, 
“ad Ecclesiz libertatem felicitatemque vel maxime conduceret. 
“ Alloc. Quibus quantisque 20 aprilis 1849. 
“ N.B.—Preeter hos errores explicite notatos, alii complures im- 
“ plicite reprobantur proposita et asserta doctrina, quam catholici 
“omnes firmissime retinere debeant, de civili Romani Pontificis 
“principatu. Ejusmodi doctrina luculenter traditur in Alloc. 
“ Quibus quantisque 20 april, 1849; in Alloc. Si semper antea 20 
“maii 1850; in Litt. Apost. Cum catholica Ecclesia 26 Mart. 
“ 1860; in Alloc. Noros, 28 sept. 1860; in Alloc. Jamdudum 18 
“ mart. 1861; in Alloc. Maxima quidem 9 junii 1862. 


“ § Ke - 
“ Errores qui ad Liberalismum hodiernum referuntur. 
“LXXVII. tate hac nostra non amplius expedit religionem 
“ catholicam haberi tanquam unicam status religionem, ceteris qui- 


“ buscumque cultibus exclusis. 
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“ regionibus lege cautum cst, ut hominibus illue immigrantibus 
“Jiceat publicum proprii cujusque cultus exercitinmn habere. 
“ Alloc. Acerbissimum 27 septembris 1852. 

“ LXXIX. Enimvero falsum est, civilem ‘cujusque cultus liber- 
‘“tatem, itemque plenam potestatem omnibus attributam quaslibet 
“ opiniones cogitationesque palam publiceque manifestandi, condu- 
“ cere ad populorum mores animosque facilius corrumpendos, ac in- 
“ differentismi pestem propagandam. 

« Alloc. Nunquam fore 15 decembris 1856. 

“LXXX. Romanus Pontifex potest ac debet cum progressu, 
“eum liberalismo et cum recenti civilitate sese reconciliare et 
“ componere. 

“ Alloc. Jamdudum cernimus 18 martii 1861.” 


No. 6. 


Circular of Italian Minister for Foreign Affairs to Italian 
Diplomatic Representatives abroad. 


“ Il Ministro degli Ajari Esteri ai rappresentanti di S. M. all’ Estero 


“ Florence, 18 Octobre 1870, 
‘* Monsieur, 
“ Les populations des provinces romaines, ayant acquis la liberté 
“ d@exprimer solennellement leur volonté, se sont prononcées 4 la 
“ presque unanimité pour l’annexion de Rome et de son territoire i 
“la monarchie constitutionnelle de Victor-Emmanuel II et de ses 
“ descendants, 

“ Cette votation, faite avec toutes les garanties de sincérité et de 
“ publicité, est la derni¢re consécration de l'unité italienne. C’est 
an inilieu des manifestations de joie de la nation enti¢re que 8. M. 
“Je Roi a accepté le plébiscite des Romains, ct qu’ila pu déclarer que 
“Yoonvre commeneée par son illustre pére, et poursuivie par lui- 
“ méme avec tant de persévérance et de gloire, est enfin achevée, 

“ Pour la premitre fois, depuis bien des sitcles, les Italiens re- 
“trouvent dans Rome le centre traditionnel de leur nationalité. 
“ Rome est désormais réunie 4 l'Italie par le droit national qui, 
“ exprimé d’abord par le Parlement, a trouvé dans le vote des 
“ Romains sa sanction définitive. C’est 1k un grand fait dont les 
“ conséquences, nous sommes les premiers A le reconnaitre, s’étendent 
“bien au-deli des frontiéres de la péninsule, et contribueront effi- 
“ cacement au progrés de la société catholique. 

“Kin allant & Rome, l'Italie y trouve une des plus grandes ques- 
“ tions dea temps modernes. _ II s’agit de mettre d’accord le sentiment 
“national et le sentiment religieux, en sauvegardant l’indépendance 
“ et Vautorité spirituelle du Saint-Siége au milieu des libertés inhé- 
“ ventes & la société moderne. 

“ Ainsi Que vous Pavez vu pay la réponse du Roi i la députation 
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romaine, PItalie sent toute la grandeur de la responsabilité qu’elle 
assume en déclarant que le pouvoir temporel du Saint-Pére a 
“ cessé d’exister. Cette responsabilité, nous Pacceptons avec cou- 
“ yage, car nous sommes sfirs d’apporter 4 la solution du probléme 
“un esprit impartial et rempli du respect le plus sincére pour les 
“ sentiments religieux des populations catholiques. 

“ Appliquer Vidée du droit, dans son acception Ja plus large et Ja 
“ plus élevée, aux rapports de I’Eglise et de l’Etat, telle est la tiche 
“ que s’impose I'Italie. 

“ Le pouvoir temporel du Saint-Siége ctait le dernier débris des 
“ institutions du moyen-age. A une époque oti les idées de sou- 
“ veraineté et de propriété n’étaient pas nettement séparées, ob la 
“ force morale n’avait aucune sanction efficace dans l’opinion pu- 
“ blique, Ja confusion des deux pouvoirs a pu quelquefois ne pas 
“ tre sans utilité. Mais de nos jours il n'est pas nécessaire de 
“ posséder un territoire et d’avoir des sujets pour exercer une grande 
“ autorité morale. Une souveraineté politique qui ne repose pas 
“sur le consentement des populations, et qui ne pourrait pas se 
“ transformer selon les exigences sociales, ne peut plus exister. La 
“ contrainte en matiére de foi, repoussée par tous les Etats modernes, 
“ trouvait dans le pouvoir tempore] son dernier asile. Désormais 
“ tout appel au glaive séculier doit étre supprimé & Rome méme, et 
“ VEglise doit profiter 4 son tour de Ia liberté. Dégagée des em- 
“barras et des nécessités transitoires de la politique, V’autorité 
“ yeligieuse trouvera dans l'adhésion respectueuse des consciences sa 
“ yéritable souveraineté. 

“ Notre premier devoir, en faisant de Rome la capitale de I’Italie, 
“ est donc de déclarer que le monde catholique ne sera pas menacé 
“ dans ses croyances par l’achévement de notre unité. Et d’abord, 
“ Ja grande situation qui appartient personnellement au Saint-Pére 
“ ne sera nullement amoindrie: son caractére de souverain, sa pré- 
“ éminence sur les autres princes catholiques, les immunités et la 
“ liste civile qui lui appartiennent en cette qualité, lui seront am- 
“ plement garantis; ses palais et ses résidences auront le privilége 
“ de Pextraterritorialité. 

“ L’exercice de sa haute mission spirituelle lui sera assuré par un 
« double ordre de garanties: par la libre et incessante communica- 
“ tion avec les fidéles par les nonciatures qu’il continuera i avoir 
“ auprés des puissances; par les représentants que les puissances 
“ continueront & accréditer auprés de lui; enfin, et surtout, par la 
“ séparation de I'Eglise et de l’Etat que l'Italie a déja proclamée, e . 
“ que le gouvernement du Roi se propose @’appliquer sur son terri- 
“ toire dés que le Parlement aura donné sa sanction aux projets des 
conseillers de la couronne. 
“ Pour rassurer les fidéles sur nos intentions, pour les convaincre 
* qu'il nous serait impossible d’exercer une pression sur les décisions 
“ du Saint-Siége et de chercher 2 faire de la religion un instrument 
6 noltinqne. rien ne none narast ning ofieare ane la Hhertd enmnilAta 
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“ que nous accordons & l’Eglise sur notre territoire. Nous ne nous 
“ dissimulons pas que dans les commencements la société civile aura 
“\surmonter beaucoup d’obstacles et de difficultés. Mais nous 
“ avons foi dans la liberté: elle saura modérer et prévenir toutes les 
‘ exagérations, elle sera un correctif suffisant contre le fanatisme. 
“ Ta eeule puissance que nous désirons invoquer & Rome, dont les 
“ traditions sont si imposantes, est la puissance du droit. Que le 
“ sentiment religieux trouve une expansion nouvelle dang une s0- 
 ciéte & laquelle ne manque ailleurs aucune des garanties de Ja 
“ liberté politique, pour nous ce n’est pas un sujet de crainte, mais 
“ de satisfaction, car Ja religion et la liberté sont les plus puissants 
“ éléments de l’amélioration sociale. 
“ Nous avons le ferme espoir que le moment viendra ott Je Saint- 
“ Pere appréciera les immenses avantages de la liberté que nous 
“ offrons t VEglise, et qu’il cessera de regretter un pouvoir dont 
“ tous les avantages lui restent, dont il ne perd que les embarras et 
“les dangereuses responsabilités. Vous pourrez, en attendant, 
‘‘ Monsieur, assurer le Gouvernement duprés duquel vous étes 
“acerédité que le Saint-Pére, qui a eu Ja bonne inspiration de ne 
“ pas séloigner du Vatican, cst entouré par les autorités royales et 
“ par Jes populations des égards Jes plus respectueux. Le jour ot 
“Te Pape, cédant aux mouvements de son coeur, se rappellera que 
“ Je drapeau qui flotte 4 présent & Rome est celui qu’il a béni dans 
“Jes premiers jours de son pontificat, au milieu des acclamations 
“ enthousiastes de VEurope; le jour ob la conciliation entre l'Eglise 
“ et Etat sera proclamée au Vatican, le monde catholique recon- 
“naftra que I’'Italie n’a pas fait une euvre stérile de démolition en 
‘‘allant & Rome, et que le principe d’autorité sera dans la ville 
“ éternelle replacé sur Ja base large et solide de Ia liberté civile et 
“ yeligieuse. 
“ Agréez, ete. (Firm.) “ Visconti-VENosta.” 





Document? Diplomatici relativi alla Questione Romana : communi- 
* eatt dal Ministro degli Agari Hsteri, Visconti-Venosta (19 
Décembre 1870), p. 69. 


No. 7. 
_, 1! Ministro del Ré a Brucelles al Ministro degli Afari Esteri. 


“ Bruxelles, 8 Novembre 1870, 
“ Ricevuto P 11, 
‘¢ Monsieur le Ministre, 

“ Dans le premier entretien que j’ai eu, 4 mon retour & Bruxelles, 
“avec le Ministre des Affaires Etrangéres, j’ai pu me convaincre 
“ que les récentes circulaires de V. E. sur les affaires de Rome 
“ avaient Produit sur son esprit ga excellent effet. M. d’Ancthan 
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“m’a dit que Ia grande question dans cette affuire était que la 
“liberté et Vindépendance absolue du Saint-Pére fassent un fait 
“ éclatant et incontestable aux yeux du monde entier, et que, de 
plus, il serait vivement & désirer que les stiretés données par 
Pitalie & cette parfaite liberté d’action recussent la sanction col- 
lective de toutes les puissances catholiques. J'ai répondu 2 M. 
d’Anethan que dans cet ordre d’idées le Gouvernement du Roi 
était disposé a aller aussi loin que possible, et que les communi- 
‘ cations qu’il avait spécialement chargé ses représentants a l’étranger 
de faire aux différents Gouvernements constituaient évidemment, 
vis-i-vis des puissances catholiques, un engagement moral. 
“ Jai profité de cette occasion pour demander au Baron d’Ane- 
‘ than quelle serait l’attitude du Gouvernement dans les interpella- 
tions que ne pourrait manquer de Iui adresser Ja majorité catho- 
lique de la Chambre relativement aux affaires romaines. M, 
d'Anethan m’a répondu qu'il n’avait aucune espéce d'inquiétude 
i ovt égard, et ne ferait que répéter les déclarations qu’il avait 
déja formulées devant la Chambre. ‘La Belgique,’ m’a-t-il de 
nouveau dit, ‘est un Etat neutre, et sa neutralité elle-méme Ini 
impose la stricte obligation de ne se méler en aucune fagon des 
questions et des différends qui peuvent surgir entre les autres 
* Etats. Si I'Italie a une question territoriale & discuter avec le 
Saint-Siége, c'est li une affaire dans laquelle la Belgique n’a rien 
a voir, et ce serait méconnaitre les principes sur lesquels repose 
son existence que de se prononcer d’une maniére ou d’une autre 
“iv ce sujet. Pour nous pousser & exprimer officiellement une 
opinion, Pon nous dit quelquefois que nous sommes un Gouverne- 
ment catholique, mais la Belgique est un puys ot Ia liberté de 
‘ tous les cultes et la séparation absolue de I’Kglise et de l’Etat sont 
“inserites dans la constitution comme principes fondamentaux. 
‘ Personnellement nous pouvons avoir les convictions religieuses 
qui nous conviennent ; mais, comme Gouvernement, la Belgique 
“ doit et veut rester neutre; quelles que soient les instances et les 
“ pressions qui puissent se produire, nous ne sortirons pas de 1A,” 

“Ce langage, que j'ai trouvé beancoup plus accentué que par le 
“ passé, indique trés-clairement que le Cabinet actuel est plus que 
“jamais résolu a s'abriter, en actes comme en paroles, derriére la 
* plus stricte neutralité. 

“ Agréez, ete. 


“ 
i 
me 
“ 


a 


“ 


(Firm.) “ C. De Barat.” 


Documenti Diplomatici relativi alla Questione Romana: sommu- 
nieati dal Ministro degli Agari Esteri, Visconti-Venosta (19 
Décembre 1870), p. 98. 
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No. 8. 


Spanish Minister of State at Madrid to Italian Ambassador. 
Ll Ministro di Stato di Spagna al Ministro del Ré a Madrid. 


“ Madrid, 14 Novembre 1870, 
“ Eecellentissimo Signore, 

“ Cot maggiore interesse ho preso conoscenza della circolare colla 
“quale il signor Visconti-Venosta informa i rappresentanti del Re 
“all estero che Sua Maesta ha accettato il plebiscito dei Romani, 
“i quali, quasi all’ unanimita, hanno votato per |’ anneasione di 
“ Roma e del suo territorio alla monarchia costituzionale di Vittorio 
“ Emanuele e suoi discendenti. 

“ Tl signor Ministro degli Affari Esteri di Sua Maest’ espone in 
“quel documento la nuova situazione creata alla Santa Sede poiché 
“ & venuto meno il potere temporale del Papa, e manifesta la fondata 
“ speranza che questo avvenimento non sia punto per nuocere all’ 
“ esercizio della missione spirituale del Sommo Pontefice, il quale, 
“avvenendo in Italia la riconciliazione della Stato colla Chiesa, 
“ yiconosceri: che ) annessione dei suoi dominii alla monarchia del 
“ Ré Vittorio Emanuele non é stata opera sterile di distruzione, e 
“che il principio di autorita nella citth eterna si affermeri nuova- 
“mente, cementato solidamente sulla base della liberti civile e 
“ religiosa, 

“1 Governo di S. A. brama vivamente che giunga quel giorno 
“in cui |’ Italia, la quale, al prezzo di tanti sacrifizi, ed attraverso 
“‘tanti secoli, ha proseguito costantemente la laboriosa impresa della 
‘sua unificazione, git intravveduta ed accarezzata nelle profonde 
“ meditazioni del genio, e radicatasi infine in tutte le classi del 
“ popolo come meti delle aspirazioni nazionali, potra congiungere 
“alle antiche sue tradizioni di grandezza, simboleggiate da Roma 
“ capitale, quelle della sovranith spirituale cui sono avvezze a scor- 
“ gervi le non scemeranno sicuramente nel vederlo seduto sull’ 
“augusta cattedra di San Pietro senza che cinga sulla tiara la 
“ corona temporale. 

“ Cosi il papato vivri di vita propria, senza che la religione sia 
“ turbata nella sua sfera pacifica e serena dalle esigenze politiche 
“ del diritto moderno, le quali non attaccano la sovranita spirituale 
“ del Pontefice, ma che, avversate di ostinata e temeraria resistenza, 
“avrebbero potuto, nel giorno dell’ inevitabile trionfo, travolgere 
~ nella stessa catastrofe I’ autoriti religiosa ed il dominio tempora!e 
“ dei Papi. Il Governo Italiano non poteva pil a lingo sconoscere 
“il desiderio delle popolazioni, senza esporsi a vedere coinvolti 
“ néHa stessa avversione la monarchia costituzionale. Esso ha 
“‘ davuto provvedere nel tempo stesso al prestigio della Chiesa ed 
“ alla sua propria conservazione procedendo innanzi sulla via trac- 
“ ciatagli dalla pubblica opinionce. 

“ Aglifocchi della Spagna npn poteva essere indifferente il pusso 
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“ decisivo che |’ Italia ha fatto testé nel cammino della sua ricosti- 
“tuzione politica, Poiché le due nazioni sono tnite dal vincolo 
“ della comunanza d’ origine, dall’ affinath di razza, lingua, costumi 
e religione, e sono costituite sotto identica forma di governo, e 
non hanno, fortunatamente, interessi opposti, ma sperano, invece, 
riunire qnei- molti che gid le ravvicinano con nuovo legame che 
venga a stringere la loro fraterna amicizia, il Governo spagnuolo 
ha la certezza di essere fedele interprete dei sentimenti del pacse 
nel congratularsi seco stesso, e felicitare cordialmente quello di 
S. M. Vittorio Emanuele, per essere finalmente pervenuto a por- 
tare gloriosamente a termine |’ opera dell’ unita italiana. 

“ In questa circostanza solenne il Governo Italiano si é affrettato 
a dichiarare ché il mondo cattolico nulla ha da temere per le sue 
credenze religiose dalla nuova situazione in cui, d’ ora in poi, si 
troveri il pontificato. E, per rassicurarlo a questo riguardo, i+ 
signor Visconti-Venosta enunciava nella sua circolare le saggie e 
prudenti disposizioni che il Goyerno si propone fin d’ ora di adottare 
per rispetto alla persona del Santo Padre, al quale si useranno 
tutti i riguardi e si conserveranno tutte le immuniti e prerogative 
** inerenti all’ elevato suo carattere. 

“ Degna di applauso a tal riguardo é la previdenza del Governo 
Italiano, il quale piglia I’ iniziativa spontanea di attutire le legit- 
time suseettiviti che potrebbero eccitarsi nelle Potenze cattoliche, 
timorose forse di veder sparire, sotto i colpi della rivoluzione, il 
“ prestigio della piu alta di tutte le istituzioni. La condotta che si 
@ tracciata il Governo del Ré Vittorio Emanuele, sollecito, fin 
d’ ora, di conservare tutto cid che sia degno di rispetto nelle tra- 
dizioni del Papato, rassicura in questo punto i pili timorosi, ed il 
Governo di S. A. il Reggente non avr per lui che una voce di 
approvazione se riesce a superare tutte le difficolta che, nella 
effettuazione dei suoi propositi, gli si affaccieranno indubitata- 
mente, ed a serbare invulnerato, fra le rovine del trono dei Papi, 
il potere spirituale del Capo della nostra santa religione. 

“A questo risultato la Spagna piglia maggior interesse che 
qualunque altra delle Potenze cattoliche. La religione cattolica 
che ¢ stata in Spagna fino ad ogsi di diritto una delle basi della 
sua esistenza politica, e che, oggi ancora, dopo stabilita la libert& 
“ dei culti, ¢ un fatto nella immensa maggioranza del popolo Spa- 
gnuolo, le fa considerare come cosa propria tutto cid che ha tratto 
alla sorte del pontificato, Percid, il Governo del quale ho |’ onore 
di far parte ha seguito con singolare attenzione ’andamento degli - 
ultimi casi, formando voti perché I’ Italia soddisficesse alle giuste 
esigenze dell’ epoca in tutto quanto ha rapporto col diritto costi- 
tuzionale moderno, desiderando in pari tempo che essa attendesse 
eziandio, in mezzo a quella necessaria trasformazione, alla conser- 


vazione delle tradizioni che, sciolte da qualunque forma di géverno 


“ 


“ 
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“ Governo Italiano ha avuto finora presenti nella questione romana, 
“ continueranno ad ispirare la sua condotta in tutto cid che a quella 
“ gi riferisea, e che, conoscendo, come dice assai opportunamente il 
“ Signor Visconti-Venosta, |’ immensa responsabilita che esso,ha con- 
“ tratta, dichiarando cessato il potere temporale del Santo Padre, il 
“ Governo Italiano applichera alla soluzione di questo problema uno 
“ spirito di imparzialiti e di sincero rispetto verso i sentimenti 
“ religiosi delle Potenze cattoliche. 
“ Profitto, ecc. 
(Firm.) “ Sacasra.” 


Documenti Diplomatici relativi alla Questione Romana: commu- 
nicati del Ministro degli Affari Lsteri, Visconti-Venosta (19 
Décembre 1870), p. 116. 


No. 9. 


THE STATUTE OF GUARANTEES—AS TO THE FUTURE 
STATUS OF THE POPE IN THE KINGDOM OF ITALY. 


“ Anno 1871. “Num. 134, 
“ Gazetta Ufficiale del Regno d? Italia, 


“Firenze, Lunedi 15 Maggio. 
“ IL N. 214 (Sexie seconda) della Raccolta ufficiale delle leggi ¢ dei 
“ decreti del Regno contiene la seguente legge : 


“ VITTORIO EMANUELE II, 
pen GRAZIA DI DEO E PER VOLONTA DELLA NAZIONE RE v ITALIA. 


“ Ti Senato ¢ la Camera dei deputati hanno approvato, 
“ Noi abbiamo sanzionato e promulghiamo quanto segue : 


“ Trroto I. 
“ Prerogative del Sommo Pontefice ¢ della Santa Sede. 


“ Ant, 1—La persona del Sommo Pontefice ¢ sacra ed invio- 
© labile. 

«“ Ant, 2.—L’attentato contro Ja persona del Sommo Pontefice ce 
““ la provocazione a commetterlo sono puniti colle stesse pene sta- 
“ pilite per l'attentato e per la provocazione a commetterlo contro la 
“ persona del Re, 

“ Le offese e le ingiurie pubbliche commesse direttamente contro 
‘Ia persona del Pontefice con discorsi, con fatti, o coi mezzi indicati 
“nell articolo 1 della legge sulla stampa, sono punite colle pene 
“ stabilitegall’ articolo 19 della legge stessa. 

s 
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“« 


“J detti reati sono d’ azione pubblica-e di competenza della Corte 
d’Assisie. : 

“ Tia discussione sulle materie religiose é pienamente libera. 

“ Art, 3.—IL Governo italiano rende al.Sommo Pontefice nel 
territorio del Regno gli onori sovrani, e gli mantiene le premi- 
nenze @’ onore riconosciutegli dai Sovrani cattolici. 

“ Tl Sommo Pontefice ha facolta di tenere il consueto numero di 
guardie addette alla sua persona e alla custodia dei palazzi, senza 
pregiudizio degli obblighi e doveri risultanti per tali guardie dalle 
leggi vigenti del Regno. 

“Ant, 4.—E conservata a favore della Santa Sede la dotazione 
dell’ annua rendita di lire 3,225,000. 

“ Con questa somma, pari a quella inscritta nel hilancio romano 
sotto il titolo: Sacri palazzi apostolici, Sacro collegio, Congre- 
gazioni ecclesiustiche, Segreterta di Stato ed Ordine diplomaticor 
all’ estero, 8’ intendera provveduto al trattamento del Sommo 
Pontefice ¢ ai vari bisogni ecclesiastici della Santa Sede, alla 
manutenzione ordinaria ¢ straordinaria, e alla custodia dei palazzi 
apostolici_e ioro dipendenze ; agli assegnamenti, giubilazioni e 
pensioni delle guardie, di cui nell’ articolo precedente, e degli 
addetti alla Corte Pontificia, ed alle spese eventuali; non che alla 
manutenzione ordinaria e alla custodia degli annessi musei e 
biblioteca, e agli assegnamenti, stipendi e pensioni di quelli che 
sono a cid impiegati, 

“ La dotazione, di cui sopra, sari inscritta nel Gran Libro del 
debito pubblico, in forma di rendita perpetua ed inalienabile nol 
nome della Santa Sede; ¢ durante la vacanza della Sede si conti- 
nueri a pagarla per supplire a tutte le occorrenze proprie della 
Chiesa romana in questo intervallo. 

“ Essa resterh essente da ogni specie di tassa od onere governa- 
tivo, comunale o provinciale ; e ton potra essere diminuita neanche 
nel caso che il Governo italiano risolvesse posteriormente di 


assumere a suo ecarico la spesa concernente i musei e la biblioteca. | 


“ Arr, 5.—Il Sommo Pontefice, oltre la dotazione stabilita nell’ 
articolo precedente, continua a godere dei palazzi apostolici Vati- 
cano e Lateranense, con tutti gli edifizi, giardini e terreni anuessi 
e dipendenti, non che della villa di Castel Gandolfo con tutte le 
sue attinenze e dipendenze. 

“ T detti palazzi, villa ed annessi, come pure i musei, la biblioteca 
e le collezioni d’arte e d’ archeologia ivi esistenti sono inalienabili, 


essenti da ogni tassa o peso e da espropriazione per causa di util#é - 


pubblica. 

« Arr. 6.—Durante la vacanza della Sede Pontificia, nessuna 
autorita giudiziaria o politica potra per qualsiasi causa porre im- 
pedimento o limitazione alla liberti personale dei Cardinali. 

“Tl Governo provvede a che le adunanze del Conclave e dei 
Concili ecumenici non siano turbate da alcuna esterna violenza. 

« Art. 7.—Nessuno ufficiale della pubblica autorithtod agente 
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“della forza pubblica pud, per esercitare atti del proprio uffizio, 
“ introdursi nei palazzi e Iuoghi di abituale residenza 0 temporaria 
“ dimora del Sommo Pontefice, o nei quali si trovt radunato un 
“ Conclave o un Concilip ecumenico, s¢ non autorizzato dal Sommo 
“ Pontefice, dal Conclave’o dal Cenciliog 
“ Arr. 8.—E vietato di procedere a visite, perquisizioni o 
“ sequestri di carte, documenti, libri o registri negli uffizi e congre-, 
“ gazioni pontificie, rivestiti di attribuzion] meramente spirituali. 
“ Art. 9.—II Sommo Pontefice é pisnamente libero di compiere 
“ tutte le funzioni del suo ministero spirituale, e di fare affiggere 
“alle porte delle basiliche e chiese di Roma tutti gli atti del suddetto 
“ suo ministero. 
“ Art. 10,—Gli ecclesiastici che per ragione d’ufficio partecipano 
a‘ in Roma all’ emanazione degli atti del ministero spirituale della 
‘Santa Sede non sono soggctti per cagione di essi a nessuna mo- 
“ lestia, investigagione o sindacato dell’ autoriti pubblica. 
“ Ogni persona straniera investita di ufficio ecclesiastico in Roma 
“ gode delle guarentigie personali competenti ai cittadini italiani in 
* virti delle leggi del Regno. 
“ Art. 11.—Gli inviati dei Governi esteri presso Sua Santita 
“ godono nel Regno di tutte le prerogative ed immunita che spettano 
“ agli agenti diplomatici secondo il diritto internazionale. 
“ Alle offese contro di essi sono estese le sanzioni penali per le 
“ offese agli inviati delle potenze estere presso il Governo italiano, 
“ Agli inviati di Sua Santiti presso i Governi esteri sono assicurate 
“ nel territorio del Regno le prerogative ed immunitad di uso secondo 
“ lo stesso diritto nel recarsi al ]uogo di loro missione e nel ritornare. 
“ Art. 12,—I] Sommo Pontefice corrisponde liberamente coll’ 
‘ Episcopato e con tutto il mondo cattolico, senza veruna ingerenza 
“ del Governo italiano. 
“ A tal fine gli é data facolti di-stabilire nel Vaticano o in altra 
“ sua residenza uflfizi di posta e di telegrafo serviti da impiegati di 
< sua scelta. 
“ L’ uffizio postale pontificio potr’ corrispondere direttamente in 
pacco chiuso cogli uffizi postali di cambio delle estere amminis- 
trazioni o rimettre le proprie corrispondenze agli uffizi italiani. 
‘In ambo.i casi il trasporto dei dispacci o delle correspondenze 
““ munite del bollo dell’ uffizio pontificio sari essente da ogni tassa o 
“ spesa pel territorio italiano. 
“ T corrieri spediti in nome del Sommo Pontefice sono pareggiati 
¥ nel Regno ai corricri di Gabinetto dei Governi esteri. 
“TL? uffizio telegrafico pontificio sara collegato colla rete telegrafica 
“ del Regno a spese dello Stato. 
“] telegrammi trasmessi dal detto uffizio con Ia qualifica auten- 
ticata di pontifici saranno ricevuti e spediti con le prerogative 
stabilite pei telegrammi di Stato e con esenzione di ogni tassa nel 
“ Regno. 
“ Gli estes vantaggi godranno i telegrammi del Sommo Pontefice, 
VOL, I. ut 
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‘* © firmati d’ordine suo, che, muniti del bollo della Santa Sede, 
“ yorranno presentati a qualsiasi uffizio telegrafico del Regno. 

“I telegrammi diretti al Sommo Pontefice saranno esenti dalle 
‘ tasse messe a carico dei destinatari. 

« Arr, 18,—Nella citta di Roma e¢ nelle sei sedi suburbicarie i 
“ seminari, le accademie, i collegi e gli altri istituti cattolici fondati 
“ per Ja educazione e coltura degli ecclesiastici continueranno a 
“ dipendere unicamente dalla Santa Sede, senza alcuna ingerenza 
“ delle autoriti scolastiche del Regno. 


“ Tyroxo II. 
« Relazioni dello Stato colla Chiesa. 


« Ant, 14,—E abolita ogni restrizione speciale allo esercizio del . 
“ diritto di riunione dei membri del clero cattolico. r 

“ Ant. 15,—E fatta rinuncia dal Governo al diritto di legazia 
“ spostolica in Sicilia ed in tutto il Regno al diritto di nomina o 
“ proposta nella collazione dei benefizi maggiori. 

“ T vescovi non saranno richiesti di prestare giuramento al Re. 

“ T benefizi maggiori e minori non possono essere conferiti se non 
“a cittadini del Regno, eccettoché nella citth di Roma e nelle sedi 
“ suburbicarie. 

“ Nella collazione dei benefizi di patronato Regio nulla é innovato. 

“ Art, 16,—Sono aboliti lexequatur e placet Regio ed ogni altra 
“ forma di assenso governativo per la pubblicazione ed esecuzione 
“ degli atti delle autoriti ecclesiastiche. 

“ Perd fino a quando non sia altrimenti provveduto nella legge 
speciale di cui all’ articolo 18 rimangono soggetti all’exequatur o 
“ placet Regio gli atti di esse autorith che riguardano la destina~ 
“zione dei beni ecclesiastici e la provvista dei benefizi maggiori e 
“ minori, eccetto quelli della citta di Roma e delle sedi suburbicarie. 

“ Restano ferme le disposizioni delle leggi civili rispetto alla crea- 
“ zione e ai modi di esistenza degli istituti ecclesiastici ed aliena-. 
“ zione dei loro beni. 

‘“ Arr. 17,~In materia spirituale e disciplinare non é ammesso 
“ yichiamo od appello contro gli atti delle autoriti ecclesiastiche, né 
“ & loro riconosciuta od aecordata alcuna esecuzione coattg. 4 

“ La cognizione degli effetti giuridici, cosi di questi come d’ogni 
“ altro atto di esse autorita, appartiene alla giurisdizione civile. 

“ Perd tali atti sono privi di effetto se contrari alle leggi dello 
* Stato od all’ordine pubblico, o lesivi dei diritti dei privati, e vanno- 
“ soggetti alle leggi penali, se costituiscono reato. 

“Art, 18—Con legge ulteriore sard provveduto al riordina- 
“ mento, alla conservazione ed all’ amministrazione delle proprieta 
“ ecelesiastiche nel Regno. 2 

« Arr, 19,.—In tutte le materie che formano oggetto della pre- 
“sente legge cessa di avere effetto qualunque disposizione ora 
“ yigente, in quanto sia contrarin.alla legge medesima. * 
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“ Ordiniamo che Ja presente, munita del sigillo dello Stato, sia 
“ inserta nella Raccolta uffiziale delle leggi e dei decreti del Regno 
“ d'Italia, mandando a chiunque spetti di osservarla e di farla osser- 
“ vare come legge dello Stato. 
“ Data in Torino addi 13 maggio 1871. 
“VITTORIO EMANUELE. 
“G, Lanza. 
‘CE. Visconti-VEnosta, 
“ Giovanni Dr Faxco. 
“ QuinTIno SELLA. 
“ C, CorRENTI, 
“ C. Ricorri. 
“ G, Acron. 
“ CASTAGNOLA. 
- “ G. Gappa. 


No. 10. 
ENCYCLIC ON THE GUARANTEE STATUTE, MAY 15, 1871. 


“ Sanctissimt Domini nostri Pii Divina Providentia Pape IX, 
“ Epistola Encyclica ad omnes Patriarchas, Primates, Archie- 
“ piscopos, Episcopos, aliosque locorum ordinarios, gratiam et 
“ communionem cum apostolica sede habentes. 


“PIUS PP. IX. 
“ VENERABILES Fratres, 
“ Sarutem ET AposToLicam BENEDICTIONEM. 


“ Ubi Nos arcano Dei consilio sub hostilem potestatem redacti 
“tristem atque acerbam vicem huius Urbis Nostre et oppressum 
“armorum invasione civilem apostolice Sedis Principatum vidimus, 
“iam tum datis ad Vos litteris die prima Novembris anno proxime 
# superiori, Vobis ac per Vos toti orbi catholico declaravimus qui 
“esset rerum Nostrarum et Urbis huius status, quibus obnoxii 
“Cessemus impie et effrenis licentie excessibus; et ex supremi 
‘€ officii Nostri ratione coram Deo et hominibus salva ac integra esse 
“velle iura Apostolice Sedis testati sumus, Vosque et omnes di- 
“lectos Filios curis vestris creditos fideles ad divinam Maiestatem 
“ fervidis precibus placandam excitavimus. Ex eo tempore mala et 
“calamitates quas prima illa luctuosa experimenta Nobis et huic 
“ Urbi prenunciabant, nimium vere in apostolicam dignitatem et 
“ auctoritatem, in Religionis morumque sanctitatem, in dilectissimos 
“subditos Nostros reipsa redundarunt. Quin etiam, Venerabiles 
“Fratres, conditionibus rerum quotidie ingravescentibus, dicere 
“ cogimur Sancti Bernardi verbis: initia malorum sunt hee; gra- 
“‘viora, timemus (e). Iniquitas enim viam suam tenere pergit et 
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“ consilia promovet, neque iam valde laborat ut velum obducat 
“ operibus suis pessimis que latere non possunt, atque ultimas ex 
conculcata iustitia, honestate, religione exuvias referre studet. 
Has inter angustias, que dies Nostros amaritudine complent, 
presertim dum cogitamus quibus in dies periculis et insidiis fides 
et virtus populi Nostri subiicitur, eximia merita vestra, Vene- 
rabiles Fratres, et dilectorum Nobis fidelium quos cura vestra 
complectitur, sine gratissimo animi sensu recolere aut comme- 
morare non possumus. In omni enim terrarum plaga exhorta- 
tionibus Nostris admirabili studio respondentes Christifideles 
Vosque duces et exempla sequuti, ex infausto illo die expugnate 
huius Urbis assiduis ac ferventibus precibus institerunt, et seu 
publicis atque iteratis supplicationibus, seu sacris peregrinatio- 
nibus susceptis, seu non intermisso ad Ecclesias concursu, et ad - 
sacramentorum participationem aecessu, sive precipuis aliis- 
Christianae virtutis operibus, ad thronum diving clementie per- 
severanter adire, sui muneris esse putarunt. Neque vero hac 
flagrantia deprecationum studia amplissimo apud Deum fructu 
“ carere possunt. Multa immo ex iis iam profecta bona etiam alia, 
que in spe et fiducia expectamus, pollicentur. Videmus enim 
firmitatem fidei, ardorem caritatis sese in dies latius explicantem, 
cernimus eam sollicitudinem in Christifidelium animis pro huius 
Sedis et supremi Pastoris laboribus et oppugnationibus excitatam 
quam Deus solus ingerere potuit, ac tantam perspicimus unitatem 
mentium et voluntatum, ut a primis Ecclesis temporibus usque 
ad hance wtatem nunquam splendidius ac verius dici potuerit quam 
his diebus nostris, multitudinis credentium esse cor unum et ani- 
“mam unam (f). Quo in spectaculo virtutis silere non possumus 
de amantissimis filiis Nostris huius alma Urbis civibus, quorum 
ex omni fastigio atque ordine amor erga Nos ct pietas itemque 
par certamini firmitas luculenter eminuit atque eminet, neque 
solum maioribus suis digna sed emula animi magnitudo, Deo 
igitur misericordi immortalem gloriam et gratiam habemus pro - 
vobis omnibus, Venerabiles Fratres, et pro dilectis filiis Nostris 
Christifidelibus, qui tanta in vobis, tanta in Ecclesia sua operatus 
est et operatur, effecitque ut, superabundante mualitia, supera- 
bundaret gratia fidei, caritatis ct confessionis, ‘Que est ergo 
spes Nostra et gaudium Nostrum et corona glorie? Nonne vos 
ante Deum? Filius sapiens gloria est Patris. Benefaciat itaque 
vobis Deus ct meminerit fidelis servitii et pis compassionis et 
consolationis et honoris, que sponse Filii eius in tempore malo - 
‘ et in diebus afflictionis sue exhibuistis et exhibetis’ (g). 

“ Interea vero subalpinum Gubernium dum ex una parte Urbem 
“ properat Orbi facere fabulam (h), ex altera ad fucum catholicis 
“faciendum et ad eorum anxietates sedandas, in conflandis ac 


“ 
“ 
4 
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“ struendis futilibus quibusdam immunitatibus et privilegiis que 
‘‘vulgo guarentigie dicuntur, elaboravit eo consilio ut hae Nobis 
“sint in locum civilis principatus, quo Nos longa machinationum 
“ serie et armis parricidialibus exuit. De hisce immunitatibus et 
“ cautionibus, Venerabiles Fratres, iam Nos iudicium Nostrum 
“ protulimus, carum absurditatem, versutiam ac ludibrium notantes 
“in Litteris de 2 Martii pr. pr. datis ad Venerabilem Fratrem 
“ Nostrum Constantinnm Patrizi Sancte Romane Eeclesie Cardi. 
“nalem, sacri Collegii decanum ac Vicaria Nostra potestate in 
“Urbe fungentem, que typis impresse protinus in Iucem pro- 
“ dierunt, 
“ Sed quoniam subalpini Gubernii est perpetuam turpemque 
“simulationem cum impudenti contemptu adversus Pontificiam 
‘SNostram dignitatem ot auctoritatem coniungere, satisque ostendit 
+ Nostras protestationes, expostulationes, censuras pro nihilo habere ; 
“ine minime obstante iudicio de pradictis cautionibus a Nobis 
expresso, illarum discussionem et examen apud supremos Regni 
Ordines urgere et promovere non destitit, veluti de re seria agere- 
“tur, Qua in discussione cum veritas iudicli Nostri super illarum 
‘cautionnm natura et indole, tum irvritus hostium in velanda ea- 
rumdem malitia et fraude conatus luculenter apparuit. Certe, 
“Vencrabiles Fratres, incredibile est, tot errores catholicw fidei 
ipsisque adeo iuris naturalis fundamentis palam repugnantes, et 
tot blasphemias, quot ea occasione prolate sunt, proferri potnisse 
in media hae Italia, que semper catholice Religionis cultu ct 
Apostolica Romani Pontificis Sede potissimum gloriata est et 
gloriatur ; et revera, Deo Ecclesiam suam protegente, omnino alii 
‘sunt sensus, quos reipsa fovet longe maxima Italorum pars, que 
‘novam hance et inauditam sacrilegii formam Nobiscum ingemit ac 
deplorat et insignibus ac in dies maioribus sua pietatis argumentis 
officiisyne Nos docuit uno se esse spiritu et sensu cum ceteris 
Orbis Fidelibus consociatam. 
+ “ Quapropter Nos iterum hodie ad Voces Nostras convertimus, 
Venerabiles Fratres, et quamquam Fideles vobis commissi sive 
litteris suis sive gravissimis protestationum documentis aperte 
significaverint quam acerhe ferant eam qua premimur conditionem 
et quam longe absint ut iis eludantur faliaciis que cautionum 
nomine teguntur; tamen Apostolici Nostri Officii munus esse 
ducimus ut per Vos toti Orbi solemniter declaremns, non modo 
eas que cautiones appellantur queque Gubernii subalpini curis 
+“ Serperam cuse sunt, sed, quicumque tandem sint, titulos, honores, 
“immunitates et privilegia ct quidquid cautionum seu guarentigie 
nomine veniat, nullo modo valere posse ad adserendum expeditum 
liberumque usum divinitus Nobis tradite potestatis et ad tuendam 
“ necessariam Heclesie libertatem. ‘ 
“ His ita se habentibus, quemadmodum pluries declaravimus et 
professi sumus, Nos absque culpa violate fidei iuramento. ob- 
stricte mulli adherere concifjationi posse gua jquolibet modo 


662 APPENDIX VII. 


‘iura Nostra destruat aut imminuat que sunt Dei et Aposto- 
‘licee Sedis iura; sic nunc ex debito officti Nostri declaramus 
“nunquam Nos admissuros aut accepturos esse nec ullo modo 
“ posse, excogitatas illas a Gubernio subalpino cautiones seu 
“ quarentigie quecumque sit earum ratio, neque alia quecumque 
“gint eius generis et quocumque modo sancita, qua specie mu- 
“ niende Nostre sacre potestatis et libertatis Nobis oblata fuerint 
“in locum et subrogationem civilis cius Principatus, quo divina 
“ Providentia Sanctam Sedem Apostolicam munitam et auctam 
“ voluit, quemque Nobis confirmant tum legitimi inconcussique 
“tituli, tum undecim et amplius seculorum possessio. Plane 
“enim cuique manifesto pateat necesse est quod, ubi Romanus 
“ Pontifex alterius Principis ditioni subiectus foret, neque ipse 
“Yyovera amplius in politico ordine suprema potestate praditus 
“ esset, neque posset, sive persona eius sive actus Apostolic 
“ ministerii spectentur, sese eximere ab arbitrio illius, cui subesset, 
“ imperantis, qui etiam vel hereticus vel Ecclesia persecutor eva- 
“ dere posset aut in bello adversus alios Principes vel in belli statu 
“ versari. Et sane, ipsa hee concessio cautionum, de quibus loqui- 
“mur, nonne per se ipsa luculentissimo documento est, Nobis 
“ quibus data divinitus auctoritas est leges ferendi ordinem moralem 
“ et religiosum spectantes, Nobis, qui naturalis ac divini iuris inter- 
“ pretes in toto orbe constituti sumus, leges imponi, easque leges, 
“ que ad regimen universe Ecclesie referuntur, et quarum conscr- 
“ vationis ac exequutionis non aliud est ius quam quod voluntas 
“ Jaicarum potestatum prascribat ac statuat? Quod autem ad habi- 
“tudinem pertinet inter Ecclesiam et Societatem civilem, optime 
“ nostis, Venerabiles Fratres, prerogativas omnes et omnia auctori 





, 


“tatis tura ad regendam universam Ecclesiam necessaria Nos in , 


“ persona Beatissimi Petri ab ipso Deo directe accepisse, immo 
“ preerogativas illas ac iura, aque ac ipsam Ecclesie libertatem, 
“ sanguine Iesu Christi parta fuisse et quesita, atque ex hoe infinito 
“divini sanguinis eius pretio esse estimanda, Nos itaque male- 
* admodum, quod absit, de divino Redemptoris Nostri sanguine mere~- 
“remur, si hae iura Nostra, qualia presertim nunc tradi vellent 
“adeo deminuta ac turpata, mutuaremur a Principibus terre. 
“ Filii enim, non domini Ecclesie sunt Christiani Principes; quibus 
“ apposite inquiebat ingens illud sanctitatis et doctrine lumen 
“ Anselmus Cantuariensis Archiepiscopus: ‘ne putetis vobis Eccle- 
“ siam Dei quasi domino ad serviendum esse datam, sed sicut advo- 
“ cato et defensori esse commendatam; nihil magis diligit Deug in 
“hoc mundo quam libertatem Hcclesie sue’ (1). Atque incita- 
“menta eis addens alio loco scribebat: ‘nunquam estimetis 
“ vestre celsitudinis minui dignitatem si Sponse Dei et Matris 
“ vostre Tcclesie amatis et defenditis libertatem, ne putetis vos 
“ humiliari si eam exaltatis, ne credatis vos debilitari si eam robo- 
“ yatis, WVidete, circumspicite; exempla sunt in promptu, conside- 
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“ rate Principes qui illam impugnant et conculcant, ad quid proficiunt, 
“ad quid deveniunt? satis patet, non eget dictu., Certe qui illam 
“ glorificant, cum illa et in illa glorificabuntur’ (/). 

“ Tamvero ex iis que alias ad vos, Venerabiles Fratres, et modo a 
“ Nobis exposita sunt, nemini profecto obscurum esse potest, iniuriam 
“ huic S. Sedi hisce acerbis temporibus inlatam in omnem Christianam 
“ Rempublicam redundare. Ad omnem cnim, uti aiebat 5. Ber- 
“nardus, spectat Christianum iniuria Apostolorum, gloriosoram 
“ scilicet Principum terre; et cum pro Ecclesiis omnibus, uti 
“ inquiebat predictus S. Anselmus, Romana laboret Ecclesia, quis- 
quis ei sua aufert, non ipsi soli sed Ecclesiis omnibus sacrilegii 
“ reus esse dignoscitur (kt). Nec profecto ulli dubium esse potest 
“ quin conservatio iurium huius Apostolicee Sedis cum supremis 
§ rationibus et utilitatibus Ecclesia universe et cum libertate Epis- 
“ copalis ministerii vestri arctissime coniuncta sit et illigata. 

“ Hee omnia Nos, ut debemus, reputantes et cogitantes, iteram 
“ confirmare constanterque profiteri cogimur, quod pluries Vobis 
“ Nobiscum unanimiter consentientibus declaravimus, scilicet civilem 
“ §, Sedis Principatum Romano Pontifici fuisse singulari divine 
“ Providentix consilio datum illumque necessarium esse ut idem 
“Romanus Pontifex nulli unquam Principi aut civili Potestati 
“ subiectus supremam universi Dominici gregis pascendi regendique 
“ potestatem auctoritatemque ab ipso Christo Domino divinitus 
“ acceptam per universam Kcclesiam plenissima libertate exercere 
“ ac maiori eiusdem Ecclesia bono utilitati et indigentiis consulere 
“ possit. Id vos, Venerabiles Fratres, ac vobiscum Fideles vobis 
“ erediti probe intelligentes, merito omnes ob causam Religionis, 
“ institie et tranquillitatis, que fundamenta sunt bonorum omnium, 
“ commoti estis, et digno spectaculo fidei, caritatis, constantie, 
“ virtutis illustrantes Ecclesiam Dei ae in eins defensionem fidclitor 
“ intenti, novum et admirandum in annalibus eius exemplum in 
“ futurarum generationum memoriam propagatis. Quoniam vero 
“ misericordiarum Deus istorum bonorwm est auctor, ad ipsum ele- 
“ vantes oculos, corda et spem Nostram Eum sine intermissione ob- 
“ secramus, ut preclaros vestros et fidelium sensus, ct communem 
« pietatem, dilectionem, zelum confirmet, roboret, augeat; Vosque 
‘* item et commissos vigilantise vestre populos enixe hortamur ut in 
“ dies firmius et uberius quo gravius dimicatio fervet, Nobiscum 
“ clametis ad Dominum, quo ipse propitiationis sue dies maturare 
“ dignetur. Efficiat Deus ut Vrincipes terre quorum maxime inte- 
‘Srest, ne tale usurpationis quam Nos patimur exemplum in perni- 
“ciem omnis potestatis et ordinis statuatur et vigeat, una omnes 
“animorum et voluntatum consensione iungantur, ac sublatis dis- 
“ gordiis, sedatis rebellionum perturbationibus, disiectis exitialibas 
“ sectarum consiliis, coniunctam operam navent ut restituantur huic 
“S$, Sedi sua iura et cum iis visibili Ecclesiw Capiti sua plena 
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“ libertas, et civili societati optata tranquillitas. Nec minus, Vene- 
“ yabiles Fratres, deprecatione vestra et Fidelium apud divinam 
“clementiam exposcite, ut corda impiorum, cecitate mentium 
“ depulsa, ad pcenitentiam convertat antequam veniat dies Domini 
“magnus et horribilis, aut reprimendo eorum nefanda consilia 
“ ostendat quam insipientes et stulti sunt qui petram a Christo 
“ fundatam evertere et divina privilegia violare conantur (J). In 
“his precibus spes Nostre firmius in Deo consistant. ‘ Puta- 
“tisne avertere poterit Deus aurem a carissima Sponsa sua, 
“ cum clamaverit stans adversus eos qui se angustiaverunt? Quo- 
“ modo non recognoscet os de ossibus suis et carnem de carne sua, 
“imo vero iam quodammodo spiritum de spiritu suo? Est quidem 
“ nunc hora malitie ct potestas tenebrarum. Ceterum hora novis- 
“sima est et potestas cito transit. Dei virtus et Dei sapienti 
“ Christus Nobiscum est qui et in causa est. Confidite, ipse vicit, 
“mundum’(m). Interim vocem mterne veritatis magno animo et 
“certa fide sequamur que dicit: pro iustitia agonizare pro anima 
“ tua, et usque ad mortem certa pro iustitia, et Deus expugnabit pro 
“ te inimicos tuos’ (n). : 

“ Uberrima demum ceelestium gratiarum munera Vobis, Venera- 
“piles Fratres, cunctisque Clericis Laicisque fidelibus cuiusque 
“ Vestrum cure concreditis a Deo ex animo adprecantes, precipue 
“ Nostre erga Vos atque Ipsos intimeque caritatis pignus Aposto- 
“Ticam Benedictionem Vobis iisdemque dilectis Filiis peramanter 
“ impertimus, 

“Datum Rome apud S. Petrum die decimaquinta Maii anno 
“ Domini MDCCCLXXI. 

“ Pontificatus Nostri Anno vicesimoquinto. 
“PIVS PP. IX.” 


No. 11. 


New Laws as to the Italian Clergy, June 6, 1871 (0). 
© Artt UFFIziaqi. 


“ VITTORIO EMANUELE Il., PER GRAZIA DI DIO E PER VOLONTA DELLA 
NAZIONE RD D’ ITALIA, 


“ Tl Senato e la Camera dei Deputati hanno approvato. 

“ Noi abbiamo sanzionato e promulghiamo quanto segue : 

“ Art. 1,—Sono abrogati gli articoli 268, 269 e 270 del Codice 
“ penale del 20 Novembre 1889, ¢ surrogati i seguenti : ns 

“ Art, 268,—Il ministro di um culto, che neh’ esercizio del suc 
‘ ministerio, con discurso profferito o letto in pubblica riunione, o 
“ con scritti altrimenti pubblicati, abbia espressamente gensurato, 0 











(D) 8. Grey. VIL. ep. 6, 1.8. 
(m) S. Bern. ep. 126, n. 6, et 14. (n) Eccl, 4, 33. 
(e) From the Gazzetta Uffiziale of June 6, 1871. 7 
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“ con altro pubblico fatto abbia oltraggiato le istituzioni, le leggi 
“ dello Stato, un decreto reale, o qualunque altro atto della pubblica 
“ autoriti, sark punito col carcere fino a sei mesie colla multa sino 
“ lire mille. 

“ Art, 269,—Se il discorso, lo scritto o il fatto pubblico, di cui 
“nell’ articolo precedente, sono diretti a provocare la disobbe- 
“ dienza alle leggi dello Stato o ad atti della pubblica autorita, la 
‘ pena sara del carcere da sei mesi a due anni e della multa da mille 
“a due mila lire. Ove la provocazione sia seguita da sedizione o 
“ yivolta, ’autore della provocazione, quando non sia complice, sari 
“ punito col carcere da due a cinque anni e colla multa da due mila 
“4 tre mila lire. 

“ Art, 270,—Ogni altro fatto che costituisca reato secondo le 
& leggi penali o secondo la legge della stampa, commesso dal ministro 

x‘ del culto nell’ esercizio del suo ministero, sari punito con:le pene 
“ quivi stabilite, non applicate nel minimo a norma delle leggi 
“ medesime. 

“ Art. 2.—B. abrogato I’ articolo 8 del R. decreto 27 Novembre 
“ 1870, n. 6080, ece. 

“VITTORIO EMANUELE. 
“ G. DE Fatco.” 
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No. 1. 


Regulations of the College of Cardinals after the Death of Martin V. 
(av. 1481) (a). 


“Nor tutti e singoli Cardinali infrascritti giuriamo e promettiamo 
“a Dio ed a’ suoi Santi, e promettiamo alla Santa Chiesa, che se 
“qualcuno di noi sara eletto Papa, subito dopo la sua elezione 
“‘ giurerk e prometterh sinceramente, schiettamente ed in ‘buona 
“fede di fare osservare ed adempiere efficacemente i capitoli in- 
“ frascritti, e di darne ai Cardinali, nel termine di tre giorni dopo 
“ la coronazione, una Bolla a perpetua memoria del fatto, che abbia 
‘Sforza di decretale e di costituzione, a cui in perpetuo si debba 
“ osservanza inviglabile, né si possa contravvenire senza I’ espresso 
“consenso della maggior parte dei Cardinali presenti in Curia, del 
“ quale consenso faranno testimonianza le firme loro: 

“J. I Papa riformerd la Curia Romana nel capo e nelle membra, 





*(a) Lo Stato Romano of Farini, vol. iv. pp. 822-5. 
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“ qualunque volte e quante il Collegio dei Cardinali ne lo richiegga, 
“ ed osserver’ la riforma come legge, né potri senza il consiglio ed 
“ i] consenso della maggior parte dei Cardinali trasportare la Curia 
“fuori di Roma, da Juogo a luogo, da provincia a provincia, da 
“ patria in patria. 

“TX, Nl Papa celebrer’ o fark celebrare il Concilio generale 
“ solennemente e nelle debite forme nel Iuogo e tempo da stabilirsi 
“ per consiglio dei Cardinali, e riformeri in esso o fara riformare 
“Ja Chiesa universale circa la fede, Ia vita ed i costumi, cosi 
“ vispetto ai chierici secolari e regolari, come ai religiosi ¢ militari, 
“e@ tanto riguardo ai Principi temporali, quanto alle comunita, in 
“ tutto cid che appartenga al giudizio ed alle provvisioni della Chiesa, 

“TI. Tl Papa non erceri nuovi Cardinali se non ai termini della 
“ forma ¢ degli ordinamenti sanciti nel Concilio di Costanza, i quaji 
“avri obligo di osservare, se per consiglio e consenso della, 
“maggior parte dei Cardinali non sembri opportuno fare diver- 
“ samente, 
- “IV. I Cardinali avranno il diritto di esporre liberamente il pro- 
“prio parere al Papa: non potri il Papa fare violenza, né permet- 
“ terd sia fatta nella persona o nei beni loro, né fari alcana mutazione 
* allo stato e provvisione loro se non in forza di espresso consiglio e 
“ consenso della maggior parte, né potri’ condannare alcuno, se non 
“ sia convinto pel numero dei testimoni scritto nella costituzione di 
“ Silvestro Papa. 

“'V, Il Papa non occuper’ in modo aleuno, ne permettera sieno 
“ occupati i beni dei Cardinali, Prelati ed altri cortigiani morti in 
“ Curia, ma permctteri, che secondo il diritto e la consuetudine, che 
“si osserva in molti regni e regioni, si ne faccia uso secondo la 
“ volonti del defunto, lasciando alla coscienza di ognuno di legarli 
“come pik gli aggrada, eecettnati soltanto quei religiosi, i quali 
“abbiano fatta abdicazione della propria volonti, i beni dei quali 
“ passeranno a chi spettino per consuetudine, diritto o privilegio: 
“non vccupera cosa aleuna, quanto ai diritti dei cappelli dei Car- 
“ dinali defunti, né permettera che da altri sieno usurpati, ma las- 
“ gierd liberi i Cardinali di trasferirli negli eredi testati o intestati, 
abolito qualsivoglia altro abuso. 
“VI Il Papa ricever’ obbedienza dai feudatarii, vicarii, capitani, 
“ governatori, senatori, castellani ¢ da tutti gli uffiziali della citt di 
“ Roma, non solo per sé e suoi successori, ma per tutto il ceto dei 
“ Cardinali con tutti e singoli i capitoli opportuni, per modo che, 
vacando la Sede, le cittk, terre, luoghi, castella e fortezze siexo 
consegnate a mandato dei Cardinali liberamente e senza veruna 
“ contraddizione. 7 

“VII. IL Papa permetter: che i Cardinali ricevano liberamente 
“Ja meta di tutti i singoli censi, diritti, rendite, proventi ed emolu- 
“ menti qualunque della Romana Chiesa, secondo la concessione di 
Niccolé [V., che osserverh in tutto e per tutto: non dara aleuna 
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“ non muover’ guerre, né fark alleanza con qualsivoglia ré, principe 
“ temporale 0 comuniti; non imporré nuove gabelle, o nuovi dazi 
“ sulla cittt di Roma, né accorder’ al re o ad altro signore tem- 
“ porale o comuniti esenzione alcuna o altro contro la liberté eccle- 
“ siastica sul clero, chicse o beni spettante-alle chiese e luoghi pii 
“ senza causa ragionevole e senza il consiglio e consenso della maggior 
“* parte dei Cardinali. 
“ VUI. Non alieneri il Papa diritto aleuno in qualunque luogo 
“ esso spetti alla Chiesa di Roma, né conformera, né approver’ le 
“alienazioni fatte dei diritti spettanti alle altre chiese, religioni 
“ ed ordini militari senza il consenso e consiglio della maggior parte 
“ dei Cardinali. 
“TX. In tutti i casi, finalmente, nei quali sieno richiesti per legge 
« ‘il consiglio ed if consenso dei Cardinali, dovra di questo consiglio 
«“ e consenso constare nelle bolle e lettere apostoliche tanto per la 
“‘menzione espressa del consiglio e consenso prestato, quanto per 
“la firma dei Cardinali.” : 


No. 2, 


Precis of the Memoir of D’Aguesseau upon the Royal Jurisdiction 
over a Cardinal who is a French Subject (b). 


“ Précis du Mémoire sur la Juridiction royale. 


“Sr la nature n’a point fait nattre un cardinal indépendant de 
“Yautorité du roi, la religion ne le soustrait pas davantage 4 la 
‘ puissance de son prince. 
“ De quelque priviléze que la Cour de Rome ait voulu flatter Jes 

“ eeclésiastiques pour se les assujettir entigrement, le droit est 

“ certainement du cété des princes, soit que l’on considére que les 

“ eeclisiastiques ne cessent pas d’étre hommes et citoyens en deve- 

“ nant ecclésiastiques, soit que l'on examine Ia nature de la puis- 
» “sance séculiére, qui serait imparfaite si elle n’était pas universelle, 

“par rapport & Ja fin pour laquelle elle est établie, et qui ne se 
“ suffirait pas pleinement 2 elle-méme, s'il fallait qu’elle fat obligée 
“ de domander la punition d’un de ses sujets & une autre puissance. 

“Si le droit naturel est pour les princes, il n’y a que le droit 
‘divin qui ait pu y déroger; et ce droit divin ne peut se trouver 
“ que dans Pancienne ou dans la nouvelle loi. 

“Or, ni Pune ni lautre ne donnent aucune atteinte au pouvoir 
des princes sur les ecclésiastiques dans les matiéres temporelles. 

** Au contraires l’unc ct l'autre le confirme, et surtout la loi nou- 
*velle, la doctrine et I'exemple de Jésus-Christ, la conduite des 
“ Apdtres, les maximes qu’ils ont enseignées sur l’obéissance due 





(5) Bupres de D'Aguesseau (0d. Paris, 1788), t. v. p. 387. The full 
memoir is to be found at pp. 1995336, - 
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“ 
it 
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aux princes, Vinterprétation des péres de I’Eglise, la tradition la 
plus pure et la plus ancienne, la soumission des plus grands 
évéques, des patriarches, des Papes mémes, sont autant de 
preuves éclatantes qui font voir que le droit des princes a plutét 
été augmenté que diminué par les principes du Christianisme, et 
que ce qui n’était auparavant qu’un droit humain et naturel, est 
devenu, depuis I’établissement de la religion, un droit divin, et un 
précepte positif de la loi nouvelle. 

“ De ces principes, il cst aisé de conclure que si |’Eglise a quel- 
que privilége en cette matiére, elle le tient tout entier de a griice 
et de Ja protection des souverains, qwils peuvent Paccorder ou ne 
pas l'accorder, l’étendre ou le limiter 4 leur gré, le révoquer, le 
suspendre, le tempérer comme il leur plait. 

“ Ainsi Yon fait sentir les empereurs romains, auteurs de ee - 
privilége, soit par les termes dans lesquels ils Pont accordé, soite 
par les exceptions ou les restrictions quils y ont ajoutées, et sur? 
tout, par la célébre distinction du crime ecclésiastique et du 
crime commun ou purement politique. 

“ L’Eglise a applaudi aux loix de ces empereurs, et surtout & 
celles de Justinien, qu’elle a canonisécs, pour ainsi dire, en les 
insérant dans les collections de ses décrets, 

“Ces loix ont survécu & la destinée de l'Empire romain; la 
France, surtout, les a regues et observées sous la premiére race 
de nos rois, comme !’Eelise I’a reconnu elle-méme dans un concile 
tenu en ce temps, et comme des historiens dont le témoignage 
west pas suspect, puisqwils étaient évéques, lattestent également, 
Si dans la suite, et principalement vers la seconde race de nos rois, 
la piété des princes, lintérét du clergé, l'autorité des évéques 
qui s'attribuaient jusqu’au droit de déposer les empereurs; le 
mauvais usage, si on l'ose dire, que nos rois avaient introduit de 
se rendre eux-mémes accusateurs des ¢véques coupables de Léze- 
Majesté (ce qui répandait une suspicion générale sur tous les Tri- 
bunaux séculiers), ont paru ébranler les anciennés maximes, et ,. 
donner lieu aux défenseurs de la juridiction ecclésiastique d’en 
avancer de nouvelles, que les premiers siécles de I’Eglise avaient 
ignorées ; si les fuusses décrétales qu’une imposture trop heureuse 
fit paraitre en ce temps-lk, appuyérent et consacrérent en quelque 
maniére cette nouvelle doctrine; si la témérité des compilateurs 
des loix ecclésiastiques et politiques alla jusqu’s altérer et A 


* tronquer les loix des empercurs, en Ics citant d'une maniére in- 


fidele; on a bientdt reconnu et la fausseté des principes, etde ~- 
danger des cons¢quences de ce privilége abusif; on a senti qu'il 
tendait d’un cété & faire jouir les cleres d’une impunité perni- 
cieuse & la soci¢té, et de l'autre i les rendre sujets du Pape qui 
prétendait s’ériger par 14 une monarchie, méme temporelle, sur 
Ies ecclésiastiques répandus dans tous les Etats des princes 
chrétiens. 
> “3 . : R we 
“On sapergut done du piége qu'on avait tendu A XG piété des 
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“ princes sous le voile de la religion. On revint A la sagesse et & 
“Ta simplicité de Vancien droit. Ce retour fut marqué par plusieurs 
‘(traits éclatana, et entr'autres par des lettres d’abolition qu’un 
“ Archevéque de Bourges fut obligé d’obtenir du roi, pour avoir 
“avancé dans des statuts synodaux, que les clercs ne pouvaient 
étre ni poursuivis, ni punis civilement ou extraordinairement, 
par un juge séculier. 

“ Ainsi on rétablit pleinement la distinction que les empereurs 

romains avaient faite entre le crime ecclésiastique et le crime 

politique. Les Papes mémes furent obligés de donner lieu au 

rétablissement de cette distinction, en reconnaissant qu'il y avait 

certains cas énormes qui faisaient perdre aux coupables le pri- 

vilége clérical. 
«“ C'est surtout au crime de Léze-Majesté qu’on peut appliquer 
v¥‘ cette régle, quoique la modération de nos rois les ait souvent 
porté ’ attendre le jugement du Tribunal ecclésiastique, avant 
que de faire condamner, dans les Tribunaux séculiers, les. clercs 
accusés de cc crime. 

“ Les évéques n’ont rien qui les distingue en cette matiére des 
ministres d’un ordre inférieur. 

“ Cest une vérité reconnue par ceux mémes qui sont le plus 
opposés en ce point 1 Vautorité des rois, puisque les principes 
généraux qwils établissent, comprennent les moindres cleres, 
comme ccux du premier ordre, et que c’est pour cette raison, 
qv’on a donné au privilége dont il s'agit le nom de privilége 
clérical. 

“ Aussi les princes se sont toujours maintenus dans Ia possession 
de connaitre des crimes commis par les évéques, comme de ceux 
qui avaient été commis par d’autres ecclésiastiques. 

“ On peut rapporter les preuves de cette possession & quatre temps 
principaux. 

“Le premier, depuis la venue de Jésus-Christ, jusqu’au régne des 
enfans de Constantin. 

“Le second, depnis ce régne jusqu’au commencement de la 
seconde race de nos rois, 

“ Le troisiéme, depuis la seconde race, jusques vers le commence- 
ment de Ja troisiéme. 

“ Et le dernier, depuis la troisiéme race, jusques a présent. 

“ De ces quatre temps, le troisiéme seul est doutenx, A cause des 
Matvaises maximces qui commencérent A s'introduire alors, sur 
Yautorité des princes, et sur celle du Pape. 

“ On tronve dans les trois autres des preuves certaines du droit 
des princes. Pfusieurs exemples dévéques, de patriarches, de 
Papes mémes, jugés par les empereurs, ou par les Tribunaux 
séculiers, l’établissent ; les exemples mémes des jugemens ecclé. 
siastiques rendus sur des crimes publics dans ces deux premiers 
“temps, la confirment, puisqu’on voit que c’est par l'autorité des 
“ princes fae les éveques en ont été établis juges. 


“ 


« 
4 


“ 
“& 
« 
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“Sans parler de tout ce qui s'est passé sous les empereurs 
“ yomains, et sous les deux premiéres races de nog rois, on trouve 
““prés de vingt exemples d’évéques accusés dana des Tribunaux 
“séculiers, six ou sept évéques condamnés i des peines légéres, a 
“Ja vérité, mais qui ne prouvent pas moins pour cela lautorité 
“ légitime de la Puissance qui les condamnait. 

“Sil y a plusieurs procés criminels commencts contre des évéques 
“qui n’aient pas été suivis d’un jugement définitif, la religion des 
“ princes, la conjoncture des temps, les prétentions des Papes, par 
“yapport aux jugemens canoniques qui retardaient les jugemens 
“ séculiera, parce qu’ils devaient les précéder, en ont été les prin- 
“cipales causes, sans qu’on en puisse tirer aucune conséquence 
“ contre le droit incontestable des rois. 

“ Si Pon passe de la personne des évéques i celle des cardinaux, 


“le privilége des derniers ne paraitra pas mieux établi que celui des 


“ premiers, 

“ On ne peut les considérer que comme ministres de I'Eglise, ou 
“ comme ministres d’un prince étranger. 

“Si on les envisage dans leur état ecclésiastique, ils ne sont que 
“ diacres, prétres, ou évéques, et par conséquent ils ne peuvent 
“de droit avoir de plus grand privilége que ceux qui sont dans 
“le méme degré de la hiérarchie. L’honneur qu’ils ont @étre 
“ consacrés au service de la premiére Eglise, d’étre 4 présent les 
“ électeurs des Papes, et les conseillers nés du Souverain Pontife, 
“ peut bien les distinguer dans l’ordre de la puissance ecclésiastique, 
“mais non pas les soustraire i une puissance d’un autre genre, 
“ clest-ii-dire, & l’autorité temporelle des rois; et quelqu’ élevés 
“ qu’ils soient, peuvent-ils prétendre avoir plus de privilége que le 
“ Pape méme, qui tant quwil n’a pas réuni la qualité de prince tem- 
“ porel a celle de chef de l’Eglisc, a été soumis & la puissance des 
“ empereurs, 

“ Si on les considére dans leur état politique comme ministres 
“dun prince étranger, l’engagement qu’ils contractent avec lui 
“rétant que d’un droit purement civil et positif, ne peut rompre 
“Jes neuds naturels et indissolubles qui attachent un sujet d son 
“souverain ; toute autre obligation doit céder i ce premier devoir ; 
“ souvent et presque toujours, ce que les cardinaux doivent au roi 
“ nest point incompatible avec ce qu’ils doivent au Pape; mais si 
“ ces deux engagements se trouvent contraires, celui que Dieu méme 
“4 formé, doit 'emporter sur celui qui est l'ouvrage de ’homme. 

“ Ainsi le supposérent autrefois nos péres, lorsqu’ils faisaiewt 
“ jurer aux cardinaux de revenir de Rome, aussitét-que le roi les 
“ rappellerait auprés de lui. 

“ Ainsi le Parlement l’a-t-il encore déclaré de nos jours, lorsqwil 
“yegut le Procureur-Général, appellant d’une bulle d’Innocent X, 
“ qui défendait aux cardinaux de sortir de l'état ecclésiastique, sans 
“Ta permission de Pape. 

“ Ainsi lont souvent reconnu lea Papes mémes, lorgqu’ils ont 


y 
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“supposé qu’un cardinal pouvait commettre un crime de Laze- 
‘“ Majesté contre son prince naturel, et par conséquent quill ne 
“ cessait point d’étre sujet pour devenir celui du Pape; car il n’y 
“a qu'un sujet qui puisse commettre un crime de Léze-Majesté. 

“Tne faut done pas s’étouncr aprés cela, si depuis méme que 
“cardinaux sont parvenus au point de grandeurs ot nous les 
“ voyons aujourd’hui, on n’a point douté en France que le roi ne 
‘“fQt en droit de leur faire faire leur procés, lorsqu’ils commet- 
“ traient un crime, et surtout un crime de Léze-Majesté. 

“Te Cardinal de Constance fut accusé sous Louis XI, et con- 
“ damné & une amende. 

“Le Cardinal Ballue fut accusé et arrété prisonnier sous le 
“ méme prince, Dans toute négociation qui se passa, sur ce sujet, 
‘entre le Pape ct le roi, la France soutint hautement les mémes 
“ maximes qu'elle soutient encore aujourd’hui, le pouvoir supréme 
¥‘de rois dans les matitres temporelles, établi par le droit divin, 
“tant sur les ecclésiastiques, de quelque état quiils soient, que 
“sur les laics, la distinction du délit commun, et du cas privi- 
“ légié, déja si ancienne dans le royaume, qu'on ne se souvenait 
“ point @avoir jamais vu pratiquer le contraire; enfin Patrocité du 
“crime de Léze-Majesté, qui fait cesser toute exemption et tout 
“ privilége. 

“Le Cardinal de Chatillon fut non-seulement accusé, mais con- 
“ damné sous le régne de Charles IX, par un arrét eélébre du Parle- 
“ment; et si la peine ne parait pas répondre au titre de laccusation, 
“il n’en faut accuser, suivant toutes les apparences, que la conjonc- 
“ ture du temps dans lequel Varrét fut rendu; mais la compétence 
“du Tribunal n’en est pas moins bien établie, 

“Ta mort du Cardinal de Guise, et la détention du Cardinal 
“de Bourbon sous Henri II, donnérent occasion d’examiner a fond 
“cette matidre ; et trois grands prélats, le Cardinal de Joyeuse, 
“Te Cardinal d’Offat, "Evéque du Mans, justifigrent la conduite 
“d'Henri UT, par des principes qui sont encore plus_véritables, 
“quand on les a appliqués & une accusation instruite dans toutes 
“Jes formes, 

“ Le Cardinal de Sourdis décrété de prise de corps par le Parle- 
“ment de Bourdeaux sous les yeux de Louis XIII, et avec l'appro- 
“bation expresse de ce prince ; enfin le Cardinal de Retz accusé par 
“ ordre du roi, en vertu d’une commission adressée au Parlement, 
“ sont autant d’exemples qui prouvent la possession de nos rois et de 
“aos magistrates sous leur autorité, 

“Si des considérations de politique, si des raisons d’Etat, et 
souvent des confeils inspirés par des intéréts particuliers, ont sus- 
pendu quelquefois ces grandes et importantes affaires, l'autorité du 
roi n'y a souffert aucun préjudice; puisqu’ aprés tout, il ne faut pas 
atré moins compétent pour instruire un procés que pour le juger, 
et pour décréter un coupable, que pour le condamner. 

“ Ainsiela qualité de cardinal n’effagant point les engagemens 

® oy 
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‘‘naturels, y ajoute encore ceux de Ja reconnaissance, et tm cardinal 
“ qui viole les uns et les autres, mérite d’étre poursuivi, et comme 
“ rebelle & Pégard de son prince, et comme ingrat & Végard de son 
“ bienfaiteur. 

“ Si Ja place qu’il tient dans le Sacré Collége Ini attribue, outre 
“cela, la qualité d’évéque dun diocese étranger, cette qualité 
“ne peut lui donner un privilége plus grand que la dignité méme 
“de cardinal; 4 la vérité, s'il commettait une fuute comme Evé- 
“ que d’Albano ou @’Ostie, il n’aurait que le Pape pour juge; mais 
“des le moment qu'il s’agit d’un crime de Léze-Majesté commis 
“dans le royaume, le roi seul peut venger sa majesté méprisée; 
“ et il avilirait ce caractére auguste, qu’il n’a regu que de Dieu, s'il 
“ était obligé d’aller demander justice contre un sujet infidéle, & un 
“ prince étranger.” - 


APPENDIX IX. Parr VIII. Cuarrer XI. Paces 
532-39. 


The Relations between the Greek and Foreign Churches. 


A suicut notice of the relations between the Greek and English 
Cirurches has been given in the Chapter cited,—also of the attempts 
made by the Popes to subjugate the Greek Church—attempts con- 
tinually repeated since the date of the Seventh or last Ecumenical 
or General Council, 4.p. 680. The most memorable of these attempts 
in modern times are— 

I. The Council of Florence, a.p. 1439, 

II, The Papal Encyclic, Littere ad Orientales, 6 Jan. 1848 ; 
answered by the Patriarch of Constantinople. See Authorities, 
pp. 589, 540, 

IIL. The attempt of the Pope to found a Vuntiatura in Armenia ; 
and the refusal of the Porte to recognise any such Nuntius, on the 
ground that there was then resident at Constantinople an “Arme- 
“nian Patriarch, the proper and lawful representative of this branch 
“ of the Greek Church (a) July, 1868 a.p. 

IV. The Papal mission to the Patriarch of Constantinople, with 
the summons to attend the Vatican Council, Oct. 28, 1868 a.p. 

Of this last attempt the best account, given, it appears, by autho- 
rity, is as follows, in Greek and English: © 4 
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(a) Offcielte Aktenstiicke, IT, pp. 185-8. — > 


s APPENDIX IX, 673 


xal rovrov Evexa nrhOn mapa revay Snpoaroypipwy cxprbi¢ tAnpo- 
gopla, amoarédoper vai mpos tude thy éroxXeoroy ExOeow, drag 


Onpoorebonre ari) woe row mpovexove SiAou rod’ AvarodKcod *Aarépoc, 


mpog Stagwriopor Tov tucrépwr dvayrvworay. 
TH 10 8Epiov 1868. 
"Es rod ypagetou rije M. TlowroavyxedXiac. 


'H év rote Narpeapyetoug éxioxeyig rept mporchoewe eic Thy iv ‘Pépy 
ovykpornOncoperny Bdvocor, 


Th répary rife mapeXOobane EbCopdoog (3 BEpiov) édOdvree ele ry 
M. Ipwroavyxeddlav a€bdder Sow ex Tie cuvociag rod K, Boourdyn, 
Torormmroy rij¢ A. M. rod ‘Padyne IWdra év Kevorayrivoundher, 
eiyriaarro hpépay vat dpay expodcewe napa tO Tlavaytwrare Tla- 

°, rordpyn éx pépovs rob Aou-Tésra, we ToTornpyrod rou éy ‘Poun amo- 

Hobrtog K. Boourdyy. “Upepa wpioOn abroic rb cab barov (5 86piov), 
Spa le} pePR 3-5 rite hyepag. 

Thept rjv 3’. dpav rob cabGdrov FOev b Aop-Téorac, cvvodevduevoc 
kat bad rpuiy Eréowy &bEddwr, by 5A’, EAdELSmwooTy Kal re "EAAnvenis, 
of 82 méurec éXdXovY Ta Taddcxd. Mera ry ev ba] Towrocvyxedhig 
yevoperny Ceklwaww val mepmoinaw, wdnyhOncay bro rod M. TIpwro- 
ovykéddov mpoc thy A, O. Maraytdryra, 

"ENOdv reg mapa rH A. 0, TL. peta Tov xepaoraspoy abrod éxabé- 
oBnoay ri geddppove ™porpory} rou Tarpedpyov, ?Ev § dé) A. Q. IE. dre 
enxorodber rig viwbeiag mowbpevog progporipaece Kat &Ppodposivac, 
HyepOnoay mayrec, wai rod Adu-Téora tkayaydvrog ex rod xéMrov 
abrob puddddidy 7 xpvodderoy pera mevaxidwy épvOporopgipwry, Kai 
Spéyovrog abré rate XEpol rob Marpeipyav, 5 per’ abrov abbdc elrey 
"EXAgveart, Ey roveig rod K. Bpouvdyn foxdpeOa vie mpoaka- 
“ Mowpey riy ‘Aydrnré cag tig rhy éy ‘Popn yernoopérny Oixov- 
“ pemehy Zdvedoy ward 7d Tposexes Erog TH 8 dexeppiov, vai ext 
“ rovrate adic mwapaxadodper vie Sex Dire thy mapovoay TpookXythproy 
“ éxiarodhy.” 

° HA, O. IL veboaca dit rig XEtp0¢ tva KarareOy Emi rod dvaxdivrpov, 
Srep éBdaragev b Abp-Téorac xpuadderov guAAaCOY, Kai ra KaBe- 
amor, lee pera oxuvdaion Bpove, Eupaivorroc rarpuxjy aydany kat 
idapéryra, 

‘Ea § égnpepic rig “Pépne wat & abray apvodpuevar at Roural 

Ednpeptoec dev ECnposievoy ry rie A. Maxaptérnrog mporkdnrhptoy 

EmearoNy sic ry ey "Popn, we déyere, Oixoupereaiy Sbvodor, al 

Exopévac, giv Hyvoobpey rov oxondy cai 76 TEPLEXOUEVOY Tijg 

étaroXite Kai rite apxae ric A. M., ebyapiorws n0Eopey anodex Oi 

yptppa rape rox Tlarpetpyov rij¢ Madacdée "Popne meprduevor, 
mpocduxayreg axovowpev réov re. Ered} Opws § ba rey 

Ednuspidwr CuadoBeioa Hoy mpoekdyriptoc imorod) &parépwoe ric 

* apxas tite A. M. dpxac Ewe dargdvbsag tig Tag Tig épQvddtou 

"Avaroduijc "ExxAnotac, dea retro pera AbTNC Gua Kal eitNuxprveiac 

Aéyopev rede tiv bpdy bavsrnra, dre der Surdpeba vie mapacey Paper 

“ obre xpdaednocy Totabtyr, oro mh Tovodre yeu rie A, M., 

VOL, It, XxX 





“ 


Abbé 
Testa and 
three other 
s 
from 
Romo ad- 
mitted to 
audionco 
of the 
Patriarch, 


Testa pro- 
duces a 
little book, 
containing 
an invita- 
tion to the 
Patriarch 
to attend 
the Vati- 
can Coun- 
cil. 


Speech of 
the Patri- 
earch. 


The Papal 
letter con- 
tains prin- 
ciples ab- 
horrent to 
those of 
the 
Orthodox 
Eastern 
Chureh, 
and of the 


(Eeumeni- 
eal Coun- 
cils, 


No infalli- 
ble Patri- 
arch, 
Apostles 
all equally 
enlight- 
ened by 
the Holy 
Ghost. 


The Synod 
of Flor- * 


674° APPENDIX IX. 


& 
“ 


a 


éravadapbavor rae abrig mévrore dpxite, Apxies dvriorparevopevac 

ee 1d wveipa rou Ebayyediov xai tig rijr ddacKadiay Tiy Oixoupe- 

may Suvdeuy cat rav byiwy TMarépwy. “U, A. M. xoujoaga 70 airs 

SdEnpa cal karte 76 1848 Eroe wpoexddece riy épOdcokor ’Avarohunjy 

"Excdnaiay elo amdyrnaw be éyxuxNiou Emorodijc, karadecevvotong 

dmc cat cadiic Thy Gvrileot THY apy Tis ‘Popne mpos rag Ta- 

rporapaddroug Kai ’Anoarohixtc, kai ob pdroyv obs ebapeornodanc, 

dda Kal Avmnadons THY A.M. “Ore 8€ GAyDwe CvenpedTiOn Tdre 

HAM, dxidedker Evapyiog } rap’ airijc dvrandyrno. Kat iret 

4 ALM, bey daiverae mapexkAirovea Tey Luvrijc epyay, bre Iyets 

feig ydpere ebexdivapey Tov Hyperépwr, Ere rodro obre véag Nurag 

orépyoper vie mapasvertowper airy cig pir, obre dvakéoa Takacs 

mArnyig Cv exdpeOa, Kai cdvepeBiaat pion éobeopéra eect ovdynriiaewy 

kal Aoyopaxiar, aizueg derodyouau wg ext 70 mOND Eig prjbete Kat 

durex Oeiac, Ev @ Exdrepoe ohpepor, eirep more, txoper draysme 
Ebayyedeaiic kai Kouwrtxiy aydarne Kal cupmabeiag dea rovg weprorot- 

xourrac rv 7ExkAnoiay rod Xpeorod modAodg Kal mavroEdete 

xuSbvove kal mespagpove’ vdre tort Suvari) cure vrdnatg Kat our dut- 

Rete ovvode}, po) brapxorros Kotvod éppnrnpioy ray abray apxinv. 
Kal dddws oe hetg Gpovodper, dre ty imurvyeordrn Kai anabeararn 
Avotg THY Towdtwy Cyrnparwy Early fy ioropish. ’Earecdy) ond. 
bmiptey "ExAnola mpd céxa aldvwr, ra abré txoven déypara tv re 
*Avarodg cat Above, tv ri mpeoburépg val ri vég 'Popn, dvatpa- 
poper éxdrepog eig éxeirqy vat oper Smdrepor mpootevro i} ageirvr. 
txxonréaOw 4 mpooOhcn, cay txdpyn al Grov dmdpyxer* rpoorBecbw 
7d dparpebér, tay Pndpyn, Kat Orov indpxert kai rére obpravres 
dreracdijrog ebpeOnoipeta tig ro abrd onpeior rijc Kabodcniic 
bpbutokiac, brodev %) 'Popy rév drew alovev paxpyvopern éxt 
padrdor, apéonerae ve mrarbry 76 xdopa Bee véwy Get Coyparwy Kai 
Qcomtopdrwr, éxrpeTopévu Tic lepic mapatdcews.” 

'O A, AGG Ady Téorag. 'Orolay ruag évvuet Ceapwroboas apxicc 
byerépa "Ayedrne 5” 





“'O Tarpedpyne. “Iva mapadtinwper ra gabéxagra, hpete, ég’ dour * 
prio padsimup , tic, 


bacipter  “ExxAnoia rou Swrijpoc émt ris yijc, dev évvapeba ric, 
rapadexOaper, ore év ry Gdn ‘ExeAqoia rod “Xpearod tmdpyxec 

éxioxomds tic” Apywy kat xepadt GAA nat GAXog wapd rov Képeor. 

“Ore Marpedpyne rec brdpyer dAaOgrog Kai avapdpryroe, dpray dd 

xabéépac, cat iméprepoc Tay Oixoupertav Luvdéwr, ev ate Eveore 7d 

GddrOacror, cupgwrotoae 7H Upagy cal ry "Awooroducy rapaddaee* 

dre vf "Anoorodoe Urijpsav dyeoe mpog dpe rov dylov Lvesparoc, 

rou gwricarroc Exiang rovg mhvrac’ i} dre ovrog, i} exeivog 6 Tazpi-> 
dpyng xat 6 Hdwrag toxor ra mpecbeia rij¢ Edpce obx ard Duvecixod 

GvOpurivev, GX’ ex Oeiov, we A€yere, Suxatov, cat ra rebroig 

Spo.” i 

'O A’, abEac. “LL 'Papn obfdhwe mporiderat va perabedg rac 

apxade abriic.” 

‘OB. a€Gde. “'Eretdi) fy PAwpervrin) Bivodoc, arespivaca a 

rowadra, vice rde bbw Exednoac, baedeipOnoay O& reves ekw rjc 
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Ev@oewe, TobToue mpooxanet 6 dy. rarijp ig niv mpocexy Oixoupe- 
vucyy Suvosoy, tra cal odroc mAnpopopnbérres Evufaary.” . 
‘O Iarpedpyne. “ Idea ppéOnoav xal éypidnoay card re rife 
®opevrevije Surdcov, povoy anaidevroc dvOpwmoc ivdexeraiv’ ayvoij. 
HSE bp. dovdrne obs are és Tod KbKOV Tobrov. Kal én dard tijg 
rehevraiag auvedpeacewe éxeivoy rod xarnvayxacpévov Svvebpiou 
aplapévur ray avreyedhjorwy, andBaver } Bebracpery evucie sig ra 
ordpyavd rye.—Rvvédptor, ovyxpornféy det Aéyove moduTeKodE, 
Adyoue xabapwe ynivov cupdéporroc, cal drodieay Eig ouprépagpa, 
émbAnber moc xarpor Ort yore reat Tw hperepwr bed Npoxrorias Kai 
mhong Biac kat dred bro rob rére ramewovTog, TuWwTE Luvéspov 
obs rod dyiov dvénatoe rig Suvddov éariy dtr. Kad?’ Hpac 
Oixouperun Bbvocc vat Oixouperua) Exxdyoia xat dev) Kabo- 
4 Aucdrne Earl Kai AEyerae Exeiva rd yw Kai axhparor cipa, ev fi 
a dvelaprirwc roo tdtKod mryPvopod abrod cuyxeparacodrat &ym} } 
™ Sidacvadia ray 'AmosréAwy, kal wioric maane ror, ’ExxAnolac, 
© ornpxGeiaa kai Bacarobeica amd Tic Oepeduwaewe rig ’ExkAnoiag 
HExpe ray éxris mpdrwy aidvwy, tv ole of rarépes rife "AvaroNije Kal 
“ re Adaewe, cai al Exré val povat Oixovpercwal cat dyrarat cai 
“ mveuparoxivyroe Sivodor obey yorrut ty cat rd abrd obparcov pbeypa 
“ rot Ebayyediov, "Exeivac ai Buvoda cal ixetvor of oebdopuot Harépec, 
“ dy yrwora roig naow elol ra ovyypappara, yéoOwaay 6 tixrarcroc 
“kal dapadie ddnyoc marrige xptartavod Kai émaxérov rig Abcewc, 
© rob eiuxpivog mofotrrog kal Cnrodvrog rv Ebayyedexiy adHOerar. 
“'Exeivol eioe ro tépraroy xpirhptoy rife Xproriarchig aAnBelac, 
‘Exeivol eto } dopadde dbd¢, Ef’ Hie Syvapeba va ovvarrnbaper ey 
“7p dyig gidhpate rig Soyparixne Evooewe' wag dé 6 kxrde Tie 
“ rpaxede éxeivng teperopevépevoc OewpyOiaerae wap’ hay Excerrpoc 
“sat dvappddig sig ro ovyxevrpacae mepi Lavrov rae pédy Titec 
© dofoddtou KadoXtxije ’ExxAnoiag. Ei te tuxdv tvoe roy duriway 
“ émoxéruy, éxovreg dygibodlay meps river Soypdrey abran, 
“Gédover va avvihOwor, ovvepyéoOwaay cal dvabewpeirwoay abric 
» © caOnpépay, ef Bovdorrat? ipeic obdepiay dpugibodiay Exoper wept roy 
“ garporapacérwy Kat vadowrwy Soyparwy rije evocbeiac, Kal 
“ Adu 62, G webdopioe AbEadec, wept Olxoupereniic Luvdtou Svrog 
“rohNoyou, tev diagebyer PeEaiwe my prijpny tpwr, dre al Olxoupe- 
“ yexal Murdo GAdwe wwe suvexporoivro, } Sue ifdn Scexipuber i 
“A.M, ’Eay 6 rite ‘Popne Mak. Tlanac homalero ry drocroXixiy 
“ igortpiay kai loadeddiay, Experer, we év toorg ioog riy dtiav Kai 
“ gparoc tH Tie fpag rater cara Kavovexdy Sixaior, 2” anevOivy 
“ Yodupa ictairepoy mpdc Exacrov ray Warpapyar xai rev Luyddwy 
 rijg ‘Avarodijc, opy iva émibady Eycuchiwg xai Eguoswypadise, de 
“ mévrwv”“ Apxwv kat Acordrnc, adN’ iva epwrhoy ddedpove adeAgoc, 
“ jgdripoe re kal loobabpioc, ei cvveyxpirovar, mov cal wig Kai drolac 
“tepde Luvddov thy ovyxpérnow. Totrwy virwe éxévrwr, } ava- 
“ Opapeiobe wai tpeic cig thy ioropiay xa cic rig Olxovpereniie 
“ Yuvdloug iva toropexdc xarop6w0F fy mapa td vray roboupery adrnOijc 
“ sal xpisroobAXeKroc Erwore, i gay dpxeoOnodueBa eig Tae Hywr 
xx2 
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 Supvexeic mposevyieg xal dehoece drip rije elphyne rot obpravrog 
séopou, tic eborabelag tiv &yiwy Tot Oecd "Exxhyotwy, cai rie rev 
mavrwy Evocewc’ ev 8 rovadry mepenraoet pera UTC CraGebacotper 
piv, bre wepirriy xal dxaproy vouiloper riy re xpoaxAnowy wat orep 
Cuvercpépere Extarodtpatov roiro duAAdotor.” 

‘O A’. bB6ac, “ Advarat dod ye povg } mpooevyiy ri xaropfwoy 
ry Evwaw ; "Aobevobrrdg rivog avApwrov, ei cal drexdexopueda Ty 
Oeparciay abrov mapa rob Oct, xat Ext ror arevObvoper exreveic 
ebyac cat Sejaece, Spwe ob Neiropev va rpopnPedowpey abrg Kat 
larpdy Kal iarpuwd.” 

“°O Tarpedpxns. ‘ Mept Opnoxeuricéy cat rvevparwer voonparay 
Tov Adyov bvTo¢, pdvog 6 Tavroyvwarne Kal Tig Eavrod ’ExxAnaiac 
Oepedwwrifc Kat redetwrjg Xpearog 6 Kupwoc yivwocer axprbwe rig 6 
voowy Kal Kara modo vosei Kat dxotoy TO Eldog THE Ydcou KaldmrotoK 
“rd KaradrAnrov Pappaxoy. Acie rovro wader Exavarapbcroper, Ore, 
“ dvaynn wioa mpocevyijs Kat mpooevyic Oeppie cat adiadeimrov mpoc™ 
“ ov Kiptoy iiar, ry Abroayamny, iva roig aoe éprredon re 
“ Geopedy Kat owriota.” 

Tatra elmotoa f) A. O. IL, évercidaro rp mapaxadnpery kai Epunved- 
ovre roug Adyoug abrot Taddeari M. UpwroavyxéAddy, tra, Kaba ced 
rod devaxAtyrpou 76 pudAdEroy, Emcarpewy adro Eig row Svra rowornpytiy 
rod K, Bpouvdrn’ kai obrwg dvacrdvreg Kat cmoddyreg rov ay hxorra 
aebaopov, Kal prroppdrug cyrixatpernOérrec bro rig A. ©. IL., eAAOor, 
kal avvodevOérvres Ewe ric KAipaxog bd rod M. Wowrosvyxéddov, 
aridOor, 

*Avarodexde "Aoriip, 12 ’OxrwPpiov. 
“Erog H’. 1868. ’Api6. 612. 


TRANSLATION. 
(Ectracted from the Oficial Account of the Protosyncellia.) 


“ The discussion at the Patriarch’s Palace concerning the invi- 
“ tation to the Council to be held at Rome. 

“On Thursday in last week (October 3rd), tw6 pricsts of the 
“ company of Monsignor Brunoni, the envoy of his Ifoliness the 
‘“ Pope of Rome at Constantinople, came to the Protosynccllia, and 
“ requested an audience with the Most Holy Patriarch, on the part 
“of Dom Testa, as representative of M. Brunoni, now absent at 
‘Rome, The time appointed for the interview was between nine 
“ and ten on Saturlay, October 5th. ig 
“ About ten o’clock on Saturday, Dom Testa arrived, accom- 
panied by three other priests, of whom one spoke Greck a little; 
“all, however, spoke French. After interchange of salutations at 
“the Protosyncellia, they were conducted to his Holiness, 
“Having entered the presence of his Holiness and kissed his 
“handa, they took their seats at the kindly invitation of 
“ the Patriarch, While his Holiness was proceeding “with the 


« 
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** customary expressions of kindness and goodwill, they all rose, and 
“ Dom Tegta took from his bosom a letter, tied with gold cord, and. 
“in a purple cover, and handed it to the Patriarch, while the priest . 
“next to him said, in Greek ‘In the absence of Monsignor 
“ Brunoni, we come to invite your Holiness to the CEeumenical 
“ Council to be held at Rome in the next year, on the 8th of 
“ December, and therefore we call on you to accept this present 
“ written summons.’ 

“‘ His Holiness having indicated by a motion of the hand that 
“the gold-fastened epistle which Dom Testa brought should be laid 
“on the desk, and that they should be seated, addressed them in an 
‘earnest tone indicative of paternal love and kindness, ‘If the 
“ daily papers of Rome and others deriving information from them 
* had not published the letter of summons of his Holiness to the, 

Si as you call it, cumenical Council at Rome, and if we had not 
‘‘ consequently known the object and contents of the letter and the 
“ principles of his Holiness, we would thankfully have received the 
“ letter sent from the Patriarch of old Rome, expecting thence to 
“ obtain some information, Since, however, the letter of summons 
“already published in the newspapers has revealed the principles of 
“ his Holiness (})—principles utterly abhorrent from those of the 
‘Orthodox Eastern Church—on this account at once sorrowfully 
“and straightforwardly we tell your Reverence that we cannct 
“receive either such ‘a summons or such a document from his 
“ Holiness, assuming as he does the same principles as have always 
“been assumed by Rome—principles antagonistic to the spirit of 
“ she Gospels and to the teaching of the Ecumenical Councila and 
“of the Holy Fathers. His Iloliness having taken the same step 
‘Calso in 1848, provoked the Orthodox Eastern Church to make 
“answer by an encyclical letter, showing distinctly and clearly the 
“ opposition of the principles of Rome to the traditional and Apo- 
“ stolic ones—the answer to which not only did not please, byt also 
“ gave offence to his Uoliness; and that his Holiness was really 
“ offended, theacounter reply from him clearly showed. And since 
“his Holiness evidently will in no wise deviate from his own 
““position, neither (by Divine grace) have we deviated from 
ours, we do not wish to occasion to him fresh offence to no 
“‘ purpose, nor can we endure to re-open old wounds and stir up 
“again extinct hatreds by questions and disputings of words 
“ which end, for the most part, in breaches and ill-will—whereas 
“rather either of us has need at this time, if ever, of evangelical 
“and common love and sympathy, on account of the many and 
“various dangers and trials which surround the Church of Christ. 
“ Nor, again, is any mutual understanding or discussion in Council 





. (2) Theoctrine of the Immaculate Conception has been condemned 
as “new and false ” by the Greek Ghurch, See, too, 7 poy} THs dpbodokias, 
104-6, 
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“ possible unless there exist first the common basis of the same 
“ principles acknowledged by both. And further, our opinion 
“is that the most successful and least irritating method of solving 
‘such questions is the historical method. Since it is manifest 
“ that there was a Church in existence ten centuries back which 
-‘held the same doctrines in the East as in the West, in the Old as 
“in the new Rome, let us each recur to that and see which of us 
“ has added aught, which has diminished aught therefrom; and let 
“ all that may have been added be struck off, if any there be, and 
“ wherever it be; and let all that has been diminished there- 
“ from be restored, if any there be, and whatever it be; and then 
“we shall all imperceptibly find ourselves united in the same 

* “symbol of Catholic Orthodoxy from which Rome, in the latter 
“ centuries, ever strays further, while it takes pleasure in widening 
“the breach by ever-new doctrines and decrees at variance withy 
“ holy tradition,’ 

“ First Priest, Dom Testa—‘ What opinions discordant with 
“ {yadition does your Holiness intend ?” 

“The Patriarch.—‘ To omit details, we cannot (so long as the 
“Church of the Saviour fs on the earth) admit—that there is in the 
“ Universal Church of Christ any bishop, supreme ruler, and head 
“other than the Lord; that there is any Patriarch infallible and 
“ unerring, speaking ex cathedré, and above Ecumenical Councils, 
“ in which latter is infallibility, when they are in accordance with 
“ Scripture and Apostolic tradition ; that the Apostles were unequal 
“(in contempt of the Holy Ghost, Who enlightened them all 
“ equally); or that this or that Patriarch or Pope had pre-eminence 
“of Sec, not by human and synodical arrangement, but (as you 
“ assert) by Divine right, and other similar points.’ 

“The Fourth Priest.—‘It is not proposed that Rome should 
* change her principles.’ 

“The Second Priest.—‘ Since the Council of Florence, having 


© 


“examined such points, united the two Churches, but still some ~ 


“ individuals were left out of that union, these it is whom the Holy 
“ Futher invites to the approaching (Ecumenical Council, that these 
“also may be perfectly united.’ 

“The Patriarch.—' None but an uneducated man (and your 
“ Reverence belongs not certainly to this class) can by possibility be 
“ jgnorant how many things have been spoken and written against 
“ the Council of Florence. And immediately atter the last Session 
“of that compulsory assembly disputes arose, so that the foréed 
“ union died in ite swaddling-clothes. An assemblage collected on 
“ political grounds, on grounds purely of worldly interest, and which 
« ended in a decision imposed for a time on some few of our Church 
“ by dint of starvation and every kind of violence and threat by him 
“ who was then Pope, such an assembly is not even worthy of the 
“ sacred name of Council. According to us, an Gicumegical Coun- 
“ cil, an CEcumenical Church, and true Catholicity is, and is defined 
“ to be, that holy and undefiled body in which (independently of its 
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“ material extent) the sum of the pure teaching of the Apostles is 
-“held, and the faith of the whole Church on earth, as it was esta- 
« plished and thoroughly tried for the first eight centuries after the 
“ foundation of the Church, during which period the Fathers, 
“both of the East and West, and the seven and only Ecumenical 
“and most holy and inspired Councils, speak one and the same 
“heavenly utterance of the Gospel. Let those Councils, and those 
“ yeyerend Fathers whose writings are familiar to all, be the safe 
“and unerring guide of every Christian and bishop of the West who 
“honestly longs and seeks for Gospel truth. They are the high- 
“est touchstone of Christian truth. They are the safe path on 
“ which we can meet with the holy kiss of unity of doctrine. But 
“ every onc who travels outside of that path will be regarded by us 
, fas incapable of forming the centre around which to gather the 
“ members of the orthodox Catholic Church. But if haply any of 
“ the Western bishops have doubts regarding any of their doctrines, 
“ and wish to meet, let them meet and discuss them every day if 
“ they please, We have no such doubts regarding the traditional 
“and unalterable doctrines of religion; and moreover, Reverend 
“ Pathera, it being a question of an GEcumenical Council, it surely 
“ does not escape your memory that the GEcumenical Councils were 
“ convened in other fashion than as his Holiness has convened this. 
“ Tf his Holiness the Pope of Rome had respect to Apostolic equality 
“ and brotherhood, it were fitting that (as an equal among equals in 
point of dignity, but first by canonical right in rank of See) he 
“ should have directed a separate letter to each of the Patriarchs 
& and Synods of the Hast, not that he should in encyclical and public 
+ form inypose it as though he were lord and master of all, but that 
“ aga brother to brethren equal in honour and station, he should ask 
“ them if, how, where, and under what conditions, they would agree 
« to the assembling of a Holy Council. ‘This being so, either do 
you too recur to history and the Gencral Councils, in order that 
“on historical grounds may be restored the much-longed-for true 
“ and Christian unity, or we will again content ourselves with con- 
“ tinual prayers and supplications jor the peace of the whole world, 
the security of the holy Churches of God, and the union of all 
Christendom; but in the present circumstances, we assure you, 
with sorrow, that we consider the convening of the Council vain and 
fruitless, as also this epistolary document which you have brought.’ 
“ Fourth Priest—‘Is prayer alone then able to restore unity? 
Tf a man is sick, even while we expect the healing to come from 
God, and for this end offer carnest prayers and supplications, yet 
we neglect not to provide for him a physician and remedies.’ 
“ The Patriarch.‘ As we are speaking of religious and spiritual 
diseases, only the Omniscient Founder and Perfecter of Lis own 
‘Church, Christ the Lord, knows of a certainty who it is that is 
sick, how grievous the sickness is, what is the form of the disease, 
andawhat the corresponding remedy. Wherefore we again repeat 
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“ there is every need of prayer, fervent and unceasing prayer, to 
“ our Lord, who is love itself, that He will inspire all with love to 
“ God and every blessing of salvation.’ - 

“Having thus spoken, his Holiness ordered the Protosyncellus 
“(who had sat next him, and interpreted his words in French) to 
“ take the document from the desk, and give it back to the represen- 
“ tative of Monsignor Brunoni, who had delivered it; and, so rising 
“ up, they made due reverence ; and, having received a kind farewell 
“ from his Holiness, they left the room and departed, accompanied 
to the staircase by the Protosyncellus.” 
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the general Rule, ib. Ambassador of 
Peter the Great, Czar of “Muscovy, 
arrested in London for Debt, 235. 
Statutes passed by, and Decisions of 
the United States respecting, 236. 
Law of France as to Privileges and Ex- 
territoriality of, «.; of Spain, 237 ; of 
Portugal, ib. ; of Russia, 238 ; of Ger- 
man Powers, 16.; of the Netherfnds, 
239; of Denmark, ¢h. Exemption of, 
from ‘Taxation and Duties upon 
Articles imported for his own Use, 
239. Different Nations have different 
Regulations respecting, #. Roman 
Law in regard to Immunity not ex- 
tended to real Property, 240, Car 
riage of, 241. Hotel of, Asylum for 
Offenders, i, Caso of Ripperda, 
Minister of Philip V., taking Refuge 
in Hotel”of English Ambassador at 
Madrid, 242. Of Springer, Swedish 
Merchant, taking Refuge in Hotel of 
English Ambassadorat Stockholm, 243, 
Purchase of Residence for Ambassador 
in foreign Country, td. 

Religion of. —Right te exercise tho Rites 
of his own Religion, 244. Language 
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in which religious Service to be per- 
formed, 244. By Chaplain in the Hotel 
of Ambassadbr, sanctioned by inter- 
national Usage, on certain Conditions, 
ib, Protestant Chapels of Ambassador 
at Vienna ordered by Joseph II. to be 
closed, 245 
Different Classes of Public Ministers, 246. 
Legates & latere distinct from Nuncios, 
248 
Ordinary and Extraordinary, 249. May 
bbe accredited to various States at the 
same Time, 249, Power to negotiate 
with foreign States without Appoint- 
mont to any particular State, 253. 
» Gardinal Ambassador, double Allegi- 
ance of, 345 
inetructions,—Letters of Credence.—Cha- 
racter of Ambassador recognised on 
production of, 255. Rank of Minister 
changed, fresh Letters required, 256 
Arrival.-—Audience.— Audience with 
Sovereign may be public or private, 
259. Letters of Credence delivered 
at, ib, Whon Diplomatic Agent of the 
second or third Class, 260; of the 
fourth Class, ib, Custom in republi- 
can States, ib, Alteration of Cere- 
monies by Sovereign of Foreign Court, 
261 
Mission of, 262, Custom on Recall of 
Aqnbassador, 268. Death of, tb. 
America— 
North. Sce United States 
Central and Southern—Republics in, 
Members of the Community of States, 
72 
Dependencies. —Jus Legationis granted to 
a» European Governors of, 165 
Amiens, Peace of, 29 
Anglo-French Fishery Convention, the, 291 
Annuaire des Doux Mondes, 442, 460, 47C, 
472, 480, 481, 488 
Annual Register, The, 25, 32, 36, 50, 136, 
168, 273, 840, 341, 400, 442, 447, 470, 
472, 474, 480, 481, 491 
Antonelli (Cardinal), 470, 474 
ocrigarius, 197 
Ariosto, Orland. Fur. 353 
Arundel (Lord), Letter by, to Mr. 
« Plumptre on the Bull “In Cené Domini,” 
397. Letter to, on Ditto, 24, 
Artaud, Hist. du Pape Pie VII, 526 
Asylum, Ambassador's Hotel used as, 241 
Assassination of foreign Sovereigns, Pro- 
secution for Tncitement to, 48 
Austria, Reeognition of Title of (1806), 
43, Attempt of, to open the Navigatfon 
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of the Seheldt, 50. Reasons of, for with- 
drawing her Ambissador from Rome in 
(1814), 50, 51. Treaties between, and 
the Ottoman Porte, for Equality of Rank, 
62. Law of, as to Privileges of Am- 
bassador, 238. Complaint of Emperor 
of, respecting the Use of French as the 
diplomatic Language of Enrope, 66. 
Guarantee of, that the Successors to 
British Throne after Death of Queen 
Anne should be Members of tho Chureh 
of England, 89. Emperor of, «. Day 
and Kossuth (1861), 153. Relations of, 
with Rome, 443. Titlo of Minister of, 
at Constantinople, 249 

Avignon, Papal Residence at, 462,473, 517 


B 


Bacon (Lord), 128 

Bacon’s (Matthew) Abridgment, 94 

Baden, ‘T'reaty of (1714), 66 

Balguerie, Affaire de la Maison do Bor- 
deaux contre le Gouvernement Espagnol, 
144 

Ballue (Cardinal), 525 

Barbary, Ordonnanccs of France respecting 
Consuls in, 311 

Barbosa, De Jure Eccles, 622 

Barbeyrac, 124, 126, 156, 332 

Barbuit, Case of, in Chancery, 329 

Bartolus, 59 

Basle, Council of (1834). 517 

Bass (M. de), Case of, 209 

Bavaria, Provisions of, as to Exemption of 
Ambassadors from ordinary Jurisdiction 
of Tribunals of, 239. Relations of, with 
Rome, 463 

Belfort, occupation of, by Germany, 83 

Belgians, Case of the Secretary of Legation 
of. See Drouct, M, 

Belgium, Recognition of Independence of, 
32. Member of the Community of 
States, 72, Separation of, from Holland, 
92, Treaties of (1839) and (1870) re- 
specting, 93. Papers laid before Parlia- 
ment respecting, 92, Relations of, with 
the Papacy, 473 

Benedict XI., 386, 388 

Bentinck (Lord George), Motion of, in the 
House of Commons respecting Debts due 
from foreign States, 11 

Berlin, Congress of (1878), 13, 14, 63. 
Treaty of, 80 

Berne and Freyburg, Cantons of, Pays de 
Vaud, hypothecated to, by House of 
Savoy, 83 n 
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Bernard (M.), 168 

Berthold, Duke of Zahringen, 373 

Beust (Count), 182, 447 

Bingham's Antiquities of the Christian 
Church, 854 

Bishops, Powers of,-344 

Blackstone, Commentarics, 59, 204, 235 

Bluntschli, Droit international codifié 
(1870), 47, 50, 185, 136, 139, 147, 269, 
271, 277, 412 

Bodinus, De Republica, 59 

Bondholders, foreign, Cireulur of Lord 
Palmerston as to the position of, 9. 
Letter of Mr, Hammond respecting 
(1871), 12 

Boniface (St.), Abp. of Mayence, 360 

—-——_ VIIL., 371, 378, 386 

Bonn, Conference at, 491 

Bossuct, Declaratio Cleri Gallicani, 403 

Botschafter, 246 

Bougeant (Pére), Histoire du Traité de 
Westphalie, 424 

Bourbon (Cardinal do), 525 

Bowyer's Readings, 97 

Boyer's Annals of Queen Anne, 235 

Bramhall’s Just Vindication, 354 

Brazil, Regulations of, respecting Consuls, 
312 


Breslau, Treaty of, 80 

Briefs, Papal, 436 

Bristol (Bishop of),Plenipotentiary at Peace 
of Utrecht, 252 

Broom’s Legal Maxims, 94 

Buckingham (Duke of), Libel against, by 
Tnoyosa and Colonna, Spanish Ambassa- 
dora, 208 

Bull, In Cen& Domibi, 395-399, 434. 
Pastor ASternus, 425. Qui Christi 
Domini, 436, 437, 527. De Salute, 
A479 

Bulle Circumseriptionum, 480 

Bullarii Romani Continuatio, S, Pontifieum 
Clementis XH, Clementis XIV., Pii V., 
&e., collegit And, Ady. Barberi, tom. 1 
—10., in 7 vols., folio. Rom.: 1885—45, 
Tom. 1, 2, 38, Clemens XJII.; tom. 4., 
Clemens XIV.; tom. 5—10., Pius V., 
897 

Ballarium Magnum Romanum, a B. Leone 
Magno, usque ad 8S. D. N. Benedictum 
XIII, cura et studio L, et. A. M. Cheru- 
bini, editio novissima, jucta exemplar 
Rome, 19 tom. in 16., folio. Luxemb. : 
1727—58, 397 

“Burke, Tracts on Popery Laws, 168, 501. 
Speech on Bill for the Relief of Pro- 
testant Dissenters, 350 

Burleigh (Lord), 161, 206, 207 
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Butler's Historical Memoirs of the Roman 
Catholics, 503 ‘s 

Bynkershoek, De Dominio Maris, 51, 53, 
Questiones Juris Publici, 51, 58, 165, 
166, 178, 179, 181, 182, 2415 344. De 
Foro Legatorum, 133, 136, 187, 188, 139, 
140, 141, 142, 160, 156, 157, 179, 180, 
187, 188, 189, 190, 194, 195,196, 201, 
203, 205, 210, 218, 220, 221, 222, 294, 
225, 226, 227, 241, 246, 247, 255, 257, 
327, 523. De Cultu Religionis Pere-“ 
grine upud veteres Romanos, 845, 
349 


Cc 


on 
Cubinet of searce and celebrated Tracts, 5, 
n 


Cadiz, Governor of, Arrest of the Dutch 
Consul by, 326 

Cesar, De Bello Civili, 168 

Cambray, Peace of (1529), 81. League of, 
signed by Margaret of Austria in the 
name of Charles V., 179 

Camden's Hist, of Elizabeth, 137, 161, 206, 
207 

Campo Formio, Peace of, 37 

Canals, Ship, Trouty between Great 
Britain aud the United States as to 
Neutrality of, 93 

Canning (Mr.), Spooch of, on the Indepen- 
dense, of South America, 22, 23 ron the 
Address of the Kieg’s Speech on Opéning 
of Session (1822), 27. Reply of, to Re- 
monstrance of Spanish Minister on Re- 
cognition of South American Republics, 
29-32. Administration of, 67 

Canning (Sir Stratford), 495 

Canon Law. See Corpus Juris Canonici® 

Canterbury (Abp. of), Letter of, to Jeru- 

salem, 511, 537 

araffa, Papal Legate, Henry I. of France 

absolved from Obligation of: Oath by, 82 

Cardinal Ambassador, double Allegiance 
of, 345 

Cardinals,-514-526 

Castille, Couneil of, 242 

Castro (Gabriel Pereira de), 459 2 aA 

Cavour (Count), Note of, to Sardinian Minis- 
ter at Berlin, 1460, 470 

Cellamare, Case of, for Conspiracy, 213 9 

Ccremonials, Maritime, 51 

Chace (Judge of American Court), Opinion 
of, respecting the Construction of Treaty 
of Peace with Great Britain, 124 

Chalcedon, Council of, 538¢ 

Chalmers, Collection of Opinions, 130 

Cfiarlemagne, 361 
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Chargés d’Affaires, what Class of Ministers, 
250. Ceromonials due to, i. Their 
Letters of CredeXco, to whom addressed, 
255, 256. Arrival of, at foreign Court, 

a notified to Minister for Foreign Affairs, 
260 

Charles I., 183 

IL, Ambassador of, rojected by 

France, 461 

—~ VI. (Emperor), 89 

— VIL. 408 

Sharles-le-Martel, 359 

Chateau Cambresis, Peace of (1559), 81 

Chatillon (Cardinal de), 525 

Che-foo, Convention of (1876), 283, 341 

China, Treaties betweon, and other Nations 
with" respect. to Consul, 283. Consuls 
inthe freo Ports of, 340. Powers of 
Ditto, i, 

Chouans, the, Negotiation of the French 
Government with, 167 

Christian Countries, modern Consulates in, 
270 | 

Christina, ex-Qucen of Sweden, 149, 150 

Chrysostom (St.), 344 











Church, Connection of, with State, 346. ; 


Collegium licitum, 351. Under Constan- 
tino, 352, 393. Identity of, with Stato, 
363. Collision between, and State, 368, 
See Religion 

Churches, Catholic, not in Communion with 
Rome—Greek, English, Scotch, Irish, 
Colonfal, American, £93 

Cicero, De Officiis, 70,100. De Finibus, 
105. De Invent., 108, Phil., 167. In 
Verrom, 218. De Leg., 347, 349. De 
Diy., 349 

Civilians, Opinions of, on certain Questions 
tolating to Privileges of Ambassadors, 
181, 162. On Ambassador aiding in 
Treason against Sovereign to whom sent, 
2065 

Citizens, Protection of, in foreign Countries, 
3,8 

Civil Jurisdiction, Exemption of Ambassa- 
dors from, in Countries to which acere- 
dited, 220 

Clarendon (Lord), Remarks of, in House of 
‘PPrds; as to Tronty between Austria and 

* the Porte (1853), 79 | 

Clwvendon; Constitutions of (1164), 369, 

96 

Clement V., 371, 388, 402 

VL, 402 

—— VIL, 82 

XIIL, 435 

——— XIV,, 4%. 


Clementingw. See Corpus Juris Canonici » 
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Clothaire, Constitution of, 366 

Clunet, Du défaut de validité de plusieurs 
Traités diplomatiques conclus réeemment. 
par la France, 68 

Code. See Roman Law. Napoléon, 237. 
De Commerce (French), 811 

Coke (Lord), Institutes, 183, 208 

Colletta, Storia del Reame di Napoli, 460 

Collier's Ecclesiastical History of Great 
Britain, 369, 500, 501 

Collision of Treaties, 126. See Treaties 

Colonna (Spanish Ambassador), Case of, for 
Libel against Duke of Buckingham, 208 

Colours, Orders of British Crown to Ships 
of War as to, 55. Case of the Master of 
the Steamship, Lord of the Isles, for 
carrying illegal Colours, %. Penalty 
for hoisting prohibited Colours, ib. 56 


Comity, with respect to commorant: 
Foreigners, 4 
| Comyns, 203 
Coneordata. See Papacy. istory of, 404, 


German, 411 
Concordat, of (1855), between Austria and 

Rome, 447 ; of (1859), ceases (1870), be- 

tween Rome and Spain, 455; of (1857), 

with Portugal, 459; with Wurtemburg 

(1857), 488 : 

Confirmation of Treaties, Modes of, 81 

Confiscation of Debts due to British Sub- 
jecta by French Government, 14, 15 

Congress of Vienna. Sve Vienna 

Congresses, at which Sovereigns and Ro- 
presentatives have met, 58 

Consolato del Mare, 266 

Constance, Council of (1414), 403 ' 

(Cardinal de), 525 

Constantine, Church under, 352. Division 
of the Roman Empire by, into four Pre- 

fectures, 353 

Constantinople, English Ambassador at, 
Case of, 209, Patriarch of, 353. Rela- 
tions with Russian Church, 537, 538 

Consuls— * 

Historical Introduction, 265. Character 

“and Functions imparted to, i. Ineti- 

tution of Consulates, 15, 

Modern Consulates in Christian Countries, 
270. Entitled to special Protection, 
271. Enquiry into the Constitution of 
tho Consular Service by a Committce 
of the House of Commons, 271, 279. 
Not entitled to Privileges, &e., of a 
Represeniative of State, 264. Not 
‘furnished with Credentials, except 
when also Chargés @Affaires, 1b. 
Amonable to criminal and civil Juris- 
diction of fore*gn State, 7. Places of 
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Consuls—continued, 

Worship in their House, rarely ac- 
corded, 272. Arrest and Imprison- 
raent of, 273, Case of Imprisonment 
of Mr. Pritchard, British Consul at 
Tahiti, by French Commandant, 273. 
Privileges of, 275. Acts relating to 
foreign Consuls in British Territory, 
275. Extent of their Jurisdiction, 
276. Cases in American Courts as to, 
277, Consul trading, 278. Natives 
of the State to which sent sometimes 
appointed, 279. Appointment of Vice- 
Consuls, who by, i. Treaties relating 
to, List of, 280. Usage of Nations 
derived from said Treaties, 284. Trea- 
ties Ulustrating Status of Consuls, 285 

Duties and Powers of, 287. Law of 
United States respecting, 287. In- 
structions to, issued by Great Britain, 
288, Appointment of, 289. Rights 
and Privileges of, 290. What Flag 
they may hoist, 291, Statutes re- 
lating to, 291. Slave Trade Acts, 292. 
Duties of, in respect to British Ships 
in Foreign Parts, 292, 303-311 ; in re- 
spect to Trade and Commerce, 293. 
Advice and Assistance to be given by, 
to British Subjects, 293. Naturalised 
British Subjects to be treated as 
British Subjects by, 294. To corre- 
spond only with Local Authorities, 
295. Certificates granted by, 296. 
Vice-Comsuls, Consular Agents and 
Pro-consuly, 297. Powers of, with 
respect to Marriages, 390. Amended 
Instructions to, issued (1877), 309. Re- 
gulations respecting, promulgated by 
foreign Powers for the Direction of 
their Subjects, 311. Consular Re- 
gulations of the United States (edition 
of 1881), 312 

Decisions of Municipal Tribunals as to 
Privileges of, 326. Arrest of the Dutch 
Consul by the Governor of Cadiz, %. 
Claim of the Dutch for the Privileges 
of an Ambassador for their Consul at 
Genoa, 826. Quarrel between Republic 
of Venice and Papal Government on 
necount of Ontrages on Consuls of 
Republic, 327 

(France) Decision of the Cour Royale de 
Paris (1833), in the Case of M. Car- 

‘fier dAbaunza, Consul General of 
Uruguay, as to Exemption from Arrest, 
327. Decision of the Cour Royale of 
Aix (1843) in the Case of M. Soller, 
328 e 
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Consuls—continued, 
(United States of North Amorica), 
Civil Tribunals of,*promulgated same 
Doctrines as that of France in Case of 
M, Soller, 329 . e 
(England), Barbuit’s Case in Chancery, 
Agent of Commerce from King of 
Prussia, Decision of Lord Chancellor 
ag to Priviloge from Arrest,“829-331 
Lriquet v. Bath.—Decision of Lord 
Mansfield (1764) as to Privileges of 
Secretary of Foreign Ambassador, 
332 

Heathfield v. Clifton.—Decision of 
Lord Mansfield (1767) as to Privi- 
leges of Ambassador's Retinys, 332 

Clarke vy. Cretico.—Decision of sir 
J. Mansfield (1808), Claim of*De- 
fendant to Exemption from Arrest, 
as Consul-General from the Sublime 
Porte, 333 

Viveash y. Becker.—Decision of Lord 
Ellenborough (1814), that a resident 
Merchant in London, who had been 
appointed and acted as Consul to the 
Duke of Oldenburg, was not privi- 
leged from Arrest, 334 

Consul resident abroad, and Plaintiff 
in a Suit, considered by English 
Courts exempt from giving Security 
for Costs, 336 

Tribunals of International Lay,—Doc- 
trine held by as to Consuls, 335. 
Case of the Indian Chief (Decision of 
Lord Stowell, 1800), Claim for Ex- 
emption of Cargo, Property of 
American Consul, from Rights of 
Belligerent, 335. Same Doctrine pro- 
mulgated by Prize Courts in Unjted 
States, 336 f 

Consuls in the Levant.—Status of Consuls 
in Mahometan Countries, 337. Juris- 
diction of, i. Statute of 6 & 7 Vict. 
c. 94, ag to Jurisdiction of Her Ma- 
jesty in Countries out of her Do- 
minions, 338; in China, 341; in 

ypt, 340 
Consuls, General, 279 
——— Vice, 279 
Convention between England, France, and 

Spain (1861), 7, 25 ; as to Greece (1833), 

12; between Great Britain, the King of 

the Netherlands, and Russia (1815), 117; 

between Great Britain and Russia (1831), 

119, 121. See Treaties 

Coppi, Annali d’ Ttalia, 431, 434 
Correspondence respecting the Arrest of 
€ Mr, Harwood (Vienna Correspondent of 


—_ 
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the Morning Chronicle) by Austrian 
Authorities, 3;,respecting sinking of 
British vessels in tho Seine by Prussian 
atroops (1871), 7; respecting Ottoman 
" loans, 14% between Viscount Palmerston, 
the Marquis of Normanby, and Prince 
Castalcicala (laid before Parliament, 
1849), as to armed Intervention, 531; 
respecting the Relations cxisting between 
foreign Governments and the Court of 
™ Rome, 433, Sce Papers 
Corpus Juris Canonici, 346, 371. Decretals 
jneonsistent with the Independonce of 
States, 373. General Remarks on De- 
eretals, 891. Bull In Cond Domini, 395. 
Mrovisions of, 397, Sce Papacy 
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Costa Rica, Republic of, 455 

Cotton’s (Sir R.) Remains, 208 

Council of Trent. See Trent 

Councils, EEcumenic or General, Division of, 
380 ral 

Cour Royale of Aix, Decision of, in the Case 
of M, Soller, 329 % 
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Cour Royale de Paris, Decision of, in the 
Case of M. Carlier D'Abaunza, Consul 
General of the Republic of Uruguay, 328 

Cracow, Debates on, 115, 117 

Credence, Letters of, 255-258 

Criminal Law, Exemption of Ambassadors 
from, in foreign Countries, 202 | 

Cromwell, 61. Ambassador of, admitted 
by France, 161 

Crusaders, respected the Character of Am- 
bassadors, 198 

Cujacius Jacobus, 190 

Cziraky, Conspectus Juris Publici Regni 
Hungaria, 447 


D 


D'Abaunza (M. Carlier), Decision of Cour 
Royale de Paris, in the Case of, 327 

Dames, le Traité des, 179 

D'Aguesseuu, 345, 431, 523, 525 

Dante, the Inferno, 353 

Danube, the, mouths of, rendered un- 
navigable by Russia, 116, 122 

Debates, on Affairs of Greece and Don Pa- - 
cifico, 3; on Foreign Enlistment Bill, 40; . 
on Cracow, 117 

Debts of a State, 1, 8. ‘Letter of Lord 
Palmerston on, 9. Confiscation by French 
Government of, due to British Subject, 
14, 16 

Decretalia. See Corpus Juris Canonici 

Decretum. See Ib. 

De Maistre, 394 

Denmark, Claims of, to maritime Honours 
from Ships entering the Baltic, 57. 
Treaty with Russia, with respect to, 
ib. Treaties between, and the European 
Powers with reference ‘to Duchies of, 
89. Law of, as to Privileges of Ambas-- 
sadors, 239, Regulations of, respecting 
Consuls, 312. Papal Relations with, 
488 

De Pamiers, 430 

De Pradt, 404, 406, 407, 408, 409, 410, 
427, 428, 430, 432, 439, 440, 476 

De Real, 213 

De Salute (Papal Bull), 479 

Do Torey, Mémoires, 257 

Deutsch oder Russisch, Pamphlet, 363 

Devotus Johannes, 518, 619, 521 

Digest. See Roman Law 

Dionysius Halicarnassensis, 349 

Diplomatic Agents. See Ministers (Public), 
Ambassadors, &c. 

Dirksen, Manuale Latinitatis fontium Juris 
Civilis Romanc?um, 405 
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Dodd’s Roman Catholie History, 503 

Domat, 94 

Domiciled Foreigners, Rights and Liabilities 
of, 6 

Donellus, De Jure Civili, 94, 100, 101, 102, 
103, 106 ‘ 

Dresden, Treaty of, 80 

Dronet (M.), Secretary of Legation of the 
King of the Belgians, Actions brought 
against, in English Court on Commercial 
‘Transaction, 231-234 

Dubois (Cardinal), Triple Allianco "of La 
Haye (1717), negotiated by, 163 

Dack, De Usu ot Auctoritate Juris Civilis, 
40, 69, 65 

Du Cange (Apocrisarius), 197, 405 

Dumont, Recueil des,Traités, 28, 87 

Dunkirk, Destruction of the Port. of, 103 . 

Dupin, Do Ant. Eccles, Disciplind, Diss; 

istoria, 356: * 

Durand de Maillane's Dietionnaire de Droit 
Canopique, 380, 395, 407, 410, 417, 429, 
514, 516, 618, 523 

Dutch Consul arrested by the | Governor of 
Cadiz, 326; refused the Privileges of an 
Ambassador at Genoa, 326 

Duties, Import, Exemption of Ambassador 
from, 239 


E . 


Ebenders, Was ist cin Bischof? 445 

Ecclesiastical Titles, See Titles 

Keelesia Christi (Papal Bulk), 436 

Egypt (Khedive of), Question as to Status 
of, 39, 147. Action brought by M, Solon 
against Viceroy of, 145. Convention 
between, and England, as to consular 
Turisdietion (1875), 283, Order in 
Council respecting consular Jurisdiction 
in, 340 

Eichhorn, Kirchenreeht, 405, 411,-41 
443, 440, 446, 447, 478, 479 

Elizabeth (Queen), Excommunieation of, 
600. Refusal of, to treat. with the 
Duke of Alva’s Legate, 165 

Ellenborough (Lord), 153, 326, 334 

Embassy, Rights of the. See Ambassador 

England. See Great Britain 

Enlistment. (Foreign) Bill, Debato on, 40 

Ensign. Sez Colours 


2, 415, 


Equality of States, Rights incident to, 1,” 
45 : 


~ Etiquette, international, 62 

Engenias IV., 403 

Evans’ ‘Translation of Pothier, 109, See 
Pothier 


| 
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Evidence, Authenticated Copies of Acts 
and Proclamations of foreign States, ad- 
mitted as, 129,130.” - 

Exmouth (Lord), Demand for ,Compensa- 
tion from the Dey of Algiers for InjurieS 
done to British Consul, 273 

Exterritoriality, Rights to Privileges of, by 
Sovereigns, 1389; of Ships of War, 140, 
141; of Ambassadors, 186, 219 . 

Exoquatur, Right of the, 450, 465, 466 

Extrayagantes, See Corpus Turis Canonicin 

Eybel, Was ist der Papst ? 445 


F. 
, ° 

Farini,,Lo Stato Romano, 618,-517 

Felix V. (Pope), 403 

Fénelon, 68 

Ferdinand of Arragon, 343 

Ferteira (Pinkeiro), 250, 253 

Firmans, 507 

Flag, when may be used by Consuls, 291. 
Sce Colours ~ 

Flassan, 103, 148, 270 

Fleury, Hist. Ecelés., 895 

Florence, Council of (1439), 403, 534 

Felix, 134, 156, 218, 236, 237, 238, 239, 
270, 335 

Forcellini, Lexicon, 197 

Foreign Bond-holders, 9~12 

Foreign Enlistment Bill, Debate one 40 
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Pastor ternus (Papal Bull), 425, £26 

Pater Patratus, The, 193 
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Ring of Prussia, 477,479. Letter of, to 
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Ambassadors, 237. Relations of, with 
Rome, 456 
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Protection, Right of Citizens to, in foreign 
Countries, 3 

Protestant Succession in England, Treaties 
of Guarantee relating to, 85, 89. States 
(German), Relations with Rome, 455 

Protocols in Papers laid before Parliament, 
77, 135 

Provisors, Statute of, 496 

Prussia, King of, accepts the Title of Em- 
peror of Germany (1871), 42. Cessions 
made by, to Saxony guaranteed by 
Treaty of Vienna (1815), 93. King of, 
cited into a Dutch Court inthe matter of 
Succession to the Principality of Orange, 
142, Enactments as to Privileges, &c., 
of Ambassadors, 288. Regulations as 
to Consuls put forth by, 312. Relations 
of, with Rome, 453. Letter of King of, 
to Pius IX., 477, 479 

Putman, J. L. E., De usu lingue Latine in 
vita civili causisque maxime publicis, 65 

Putter, 198 

Puttlingen (De), 238 

Pythagoras, 191 

Pyrenees, Peace of the (1659), 81 
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442 
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Radstadt, Peace of (1714), 66 

Ranke, 360, 361, 438 

Ratification of Treaties, 79 
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Raynaldus, 402 
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tici Austriaci, 445 

Recognition of States, 20, 32. Occasion 
for its Application, 21. Of two kinds, 
yirtual and formal, 22. Of Titles of 
Dignity, 41 

Reeopilacion de Leyes, 237 

Récréance, Lettres de, 263 

Reiffenstuel, Jus Canon. Univ., 395, 621 

Religion, and the State, 343. Right of 
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The Church a Collegium licitum, 351. 
Connexion between Church and State 
identical with Connexion between tho 
Church and the Roman Empire, 352. 
The Roman Empire under Constantino, 
divided into four Profectures, 353. 
Prefectures divided into Dioceses or 
Vicariates, 353. Ecclesiastical Patri- 
archates of Rome, Constantinople, &c., 
2, Tendency and Object of Christianity, 
354. The Church during the Timo of 
Pepin-le-Bref, 361; of Charlemagne, id, 
Identity of Church and State, 363. 
Growth of Authority and Pretensions of 
the Popo after Death of Charlemagne, 
364. Collision between Church and 
State, 368, Rights claimed by tomporal 
Sovercign, Jura majestatis circa sacra, 
368. Claim of Roman Pontiff to Title 
of Pope, to the Exclusion of all other 
Bishops, i. The Corpus Juris Canonici, 
371, See Papacy and Corpus Juris Ca- 
nonici, &e. . 

Republics (South American), Recognition 
of, by Great Britain, 31 

——— (French), 29, 31, 57 

great), their rank among States, 61 

Responsales, 197 

Retz, Cardinal de, 525 

Revolution, French (1791), 81, 72, 435 

Revue Etrangére, 238 

Rhine, Confederation of the, 43 
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reigns 
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Church planted, 352. Pope of. See 
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Roman Catholics, Report from Committce 
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Roumania, Recognition of the King of, 43, 
72, Religion of, 494 
Rousset, Supplement, 82 
Rubens employed as an Ambassador, 182. 
Russell (Lord John), Letter of, to Sir J. 
Hudson, 33, 470. Speech of, on the 
Russo-Dutch Loan, 117 
Rusgell, On Crimes, 228 
Russa, Assumption of Titlo of Em- 
peror of. by Peter the Groat, 42. Treaty 
of,4vith Denmark with reference to mari- 
time Honours, 67. Claims Precedence 
over other States, 62. Convention with 
Great Britain and King of Netherlands 
(1815), Russo-Dutch Loan, 117, Treaty 
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Enactment of, as to Disputes against 
® Membors of the Embassy, 238. Regula- 
tions as to Consuls put ‘forth by (5820), 
312. Relations with Romo, 494 
Russian Church. See Constantinople 
Russo-Dutch Loan, Conduct of Great 
Britain with respect to the, 116. Con- 
ventions entered into respecting, 117, 
119, Motion of Mr. Hume in the 
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= 220, Motion of Lord Dudley Stuart in 
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Saalfeld, 40, 41, 270 
Safe Conduct, Cases of Seizure of Ambas- 
sadors without, 198 
Salisbury (Lord), Promise of, to the Bond- 
holders of Turkish Loans, 13 
Salutes, when used in maritime Cere- 
monials, 53, 54, 55 
Salvage, United States Consular Regula- 
tions respecting, 323 
Samwer, Recueil de Traités, 535, 586 
Y Sardinia, Relations with Rome, 464. King 
of, Letter to Pius IX, (1860), 32, 470, 
Proclaimed King of Italy, 472 
Sauter, Fundam. Jur. Ecce); Cathol., 405 
Savigny, 94, 96, 106, 107, 109, 110, 132, 
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Saxony, Relations of, with Rome, 486 
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Schréckh (J, M.), Christliche Kirchenge- 
schichte, 368, 413 
Scottish Eccles. Journal, 536, 
Scots (Mary Queen of). See Mary 
Scott (Sir William), 127. See Stowell 
Sea, maritime Ceremonials at, when can 
be claimed, 52, 53 
Seamen, Relief of Distressed, 303, 309. 
Deceased, Wages and Effects of, 310 
Senard (M.), 443, 471 
Seneca, 112 
Servia, Recognition of, as a State, 72 
Shakespeare, 376, 378 
Ships belonging to Sovereigns, Exterri- 
toriality of, 140, 141, 147, Duties of 
Consuls in Tespeet to, 292, 303-311 
Siemond de Sismondi, Hist, des Rép. de 
VItal., 467 
Soller (M.), Case of, 328 
Solon (M.), Case of, 145 
Sophia (Princess), Succession of, to the 
British Throne, 89 
Sourdis, Cardinal de, 525 ¥ 
South American Republics, Mr, Canning’s 
Reply to Spanish Minister on Recog- 
nition of, 29-31 
Southern Enyoys, seizure of, 169, 170 
Sovereigns, Assumption of New Titles Ly, 
40-44. Rights of, Subjects of Inter- 
national Law, 133. International Status 
of, ib. Sovereignty of State may be in- 
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Rights of, at Home, 135; abroad, ¢. 
To redress in foreign Courts of Justice, 
ib, Jurisdiction of foreign Courts over 
Suite of, whilo in foreign country, 137. 
Exemption of, from Criminal Jurisdie- 
tion, 2. Privileges of Exterritoriality 
extended to moveable Effects of foreign 
Sovereigns, 130. Exempt from Custum 
Duties, 2. Exterritoriality of Ships of 
War belonging to, 140, Distinction 
between moveable and immoyeuble pro- 
perty of, 140. Practice of Knglish 
Courts in fayour of Exemption of, in 
matters of private Contract, 142. De- 
cisions in French Courts respecting Inde- 
pendency of, 144, Disputes between, as 
to the Right of Ownership of private 
Property, where to be tried, 147. How 
far the Armies of a Nation may he em- 
ployed in vindicating the private Rights 
of, 148, Injurics affecting Fumily of, 
148, Rights of, ccase on his civil as 
well as on his natural Death, 149. De- 
sition or Abdication of, 7. Foreign 
jovereign becoming Suitor in the Courts 
of another Country, 150. Cannot sue in 
the name of their Ambassadors, 153. 
Right of Embassy during Minority of, 
lodged in Regency, 163. May waive 
Rights due to them in the person of 
their Ambassador, 189. 

Spain: claims Precedence over other States, 
62. Becomes Guarantce for Succossion 
to British Throne, after Death of Queen 
Anne, 90. Law of, as to Privileges, &e., 
of Ambassadors, 237, Regulations pro- 
mulgated by, respecting Consuls, 311. 
Relations of, with Rome, 448 

Spiritual Powers, foreign. See Papacy 

Spittler, Geschichte deg Papstthume, 384 

Springer (Swedish Merchant), Case of, 
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Stahl, Beitrage zur russischen Kirchen- | 


geschichte, 637 
Stanhope (Lord), English Ambassador at 
Madrid, 242 
Stanley (Lord), Speech of, on the With- 
drawal of our Ambassador from Mexico, 
25 
State Papers, 31. See Papers 
States, North American. See United States 
States, Rights of, incident to Eguality, 1, 
2. Right of, to protect their Citizens 
jn foreign Countries, 3, Debis of. 8. 
Recognition of, 20, Marks of Honour 
and Respect between, 45, Insults 
offered to, 47, 50. Right of, to confer 
what Titles of Dignitysthey please, 49. 
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Indian Chief, 336, 336 

Strype, Annals of the Church, 150. 

Stuart (Lord Dudley), Motion of, in House 
of Commons (1854), respecting Russo- 
Dutch Loan, 22 

Suarez, 94 
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Tahiti, Arrest of Mx, Pritchard, British 
Consul at, 273 

Talbot (Lord Chancellor), Judgment. of, in 
Barbuit’s Case, 329-331 

Taparelli, P. Luigi, 854, 356, 357 

Taxes, Exemption of Ambassador from, 
239, Exemption of Consuls from, 820. 
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Teschen, Treaty of, (1799), 80, 88 
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418 
Thurloe’s State Papers, 209 
Tientsin, Treaty of (1858), 283, 341 
Tillot (Du), Minister of the Duchy of 
Parma, 434 
Tindal, 210 
Titles of Dignity, Recognition of, by States, 
40, Assumption of new, 41, Right of 
States to confer, 49. Ecclesiastical, an 
Act to prevent the Assumption of, in 
Great Britain, $10, 
Top-sail to be struek by Merchant Ships, 
when passing a ship of the Royal Navy, 57 
Trade, Duties of Consuls in respect to, 293 
‘Treaties, Language of, 65. Right of every 
independent State to enter into, 69, 
Fidelity in observance of, 69. Treaty- 
breaking State, 70. Writers upon, 7d. 
Subject of, %. Object of, 71. Parties 
to, 7, Period of Time when con- 
tracted, i. International Engage- 
ments uot strictly Treaties, 73. Con- 
sidered with reference to Occasion and 
Object of, 73. Whether contracted 
for definite or indefinite Period, ib. 
Who may contract, i, Between 
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States professing different Religions, 
74. Subordinate Corporations in a 
State cannot enter into, with a foreign 
State, 75. Reciprocal Consent of both 
contracting Parties indispensable to 
the Validity of, 7, Difference between 
private Contracts and public Treaty 
with respect to Consent of Parties to, 
75, 76. Revoking Consent to, 75. 
How Consent expressed or signified, 
78. Declaration of Consent need not 
be in Writing, 78. Must be positive 
and clear, 75. What may be the 
lawful Subject of, 16. Cannot contain 
Engagements inconsistent with those 
made with other States, 7b, Cannot 
contain Engagements contrary to 
Morality and Justice, 78. Invalid on 
the Ground of physical Impossibility, 
79. Ratification of, by Government 
of contracting Country, ib, ,Confirma- 
tion of, 80. Adhesion by now Sove- 
reigns to old Treaties, i. Renewal 
of, ib. Modes of confirming and 
securing Porformance of, 81. Confir- 
mation by Oath, i. Hostages, 82. 
Pledges, ib, 

Of Guarantee,---Different kinds of, 84 
85. Of Westphalia (1648), gmaranteed 
by France, Sweden, and the German 
Principalities, 86. Of Hanover (1725), 
between Great Britain and Russia, 
confirming the Guarantee of the Treaty 
of Westphalia, 87. Of Teschen (1779}, 
guaranteed Ly France and Russia, 88. 
Respecting the Pragmatic Sanction, 88, 
89. Respecting the Duchies belonging 
to the Crown of Denmark, 89. As to 
the Succession to the British Throne 
after the Death of Queen Anne, 897 
Of London (1832), respecting the 
Kingdom of Greece under the Gua- 
rantee of France, Great Britain, Russia, 
and Bavaria, 91. Of London (1839), 
respecting the Neutrality of Belgium, 
92, List of Treaties of Guarantee 
between Great Britain and other 
States, 92, 93 

Interpretation of, 94. What is meant by 
Interpretation, 95. Distinction be- 
tween Laws and Covenants or Trea~ 
ties, 96. Interpretation, authentic, 
97. Usual, 98. Doctrinal, 98. Gram- 
matical, 98. Literal, 99. Construc- 
tion of Words, 100. Different Mean- 
ings to same Term in a Treaty, 101. 
Technical Words de be construed 
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according to technical Meaning, 101. 
Doubt as to Indentiea ky Uncertainty 
or Impropriety of Language, 102. 
Logical Interpretation, 102., General, 
Rules for, 102. Ambiguity in Terms 
of Treaty, 106-108. Doubts from 
Impropriety of Expression, 109, Ex- 
tensive Interpretation, 114. Ro- 
strictive Ditto, 113, Influence of 
Necessity upon the Performance of _ 
the Obligation, 115, Treaties con- 
cluded to preserve Balance of Power 
liable to Change, 116. Conventions 
entered into by Great Britain with 
the Netherlands (1814) and Russia 
(1815), with respect to the Hus#- 
Dutch Loan, 116, 121. Rule of #1 
terpretation when unforeseen and®an- 
provided for Events occur. Pro- 
visions in Treaty in expectation of 
particular Events, 122, 123, Ex- 
amples as to Limit or Extension of 
Agrecment expressed in Treaties, how 
construed, 123, Things favourable 
and things odious, how construed, 
124 

Collision of—Rules regarding, 126. 
Stipulation which is permissive yields 
to one that commands, 75, Stipula-* 
tion to be performed at anyetime 
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